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DISIBICTr  OF  KEW  YOBS,  bb. 

Bb  it  BSioocBBBBD^  That,  on  the  seventh  daj  of  If  ay,  in  the  thirty-sixth 
year  of  the  Independence  of  the  United  States  of  America,  LswiB  Mobel,  of 
the  said  district,  hath  deposited  in  this  ofiBce  the  title  of  a  book,  the  right 
whereof  he  claims  as  proprietor,  in  the  words  and  figures  following,  to  wit: 

**  New  York  Term  Beports  of  Oases  argued  and  determined  in  the  Supreme 
Court  of  that  State.  Second  edition,  with  corrections  and  additions.  Bv 
G^eorge  Cainea^  Counsellor  at  Law.    Volume  II.** 

In  conformity  to  the  act  of  the  Congress  of  the  tJnited  Stateb,  entitled 
"  An  act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps, 
charts,  and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the 
times  therein  mentioned  ;**  and  also  to  an  act,  entitled  *'  An  act  supplemen- 
tary to  an  act,  entitled  *  An  act  for  the  encouragement  of  learning,  by  securing 
the  copies  of  maps,  charts^  and  books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  times  therein  mentioned,*  and  extending  the  benefits 
thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and  other 
mints.** 

Theboit  Budd, 

Cleric  of  the  District  of  New  York. 


Entered  aooordhig  to  the  Act  of  Congress,  in  the  year  one  thousand  eight 

hundfed  and  fifty-four,  by 

BANKS,    GOULD  &  CO., 

in  &e  CMC's  Offloe^  In  the  District  Court  of  the  United  States  for  the  Southern 

Didtrici  of  NeT7  YoriL 
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CASES 


ABGUSD  AND  DETERMINSD        * 


or  THX 


SUPREME  COFRT  OF  JUDICATURE 


OF  THB 


STATE  OF  NEW  YORK, 


Dl  HAT  TIBIC,  IV  THB  TWXMTT-BIGHTH  TBAB  OF  OUB   TXfLtFEaDKKCM. 


Williams  against  Smith. 

To  constitute  a  blockade,  ao  as  to  affect  a  policy  of  insoianott  b^  a  violation 
of  it)  there  must  be  an  actual  existing  force  before  the  port,  at  the  time  it 
is  entered. '  The  aninute  renertendi  of  an  obsidiarj  fleet  does  not  continue 
the  bloclcade,  nor  is  the  entrj  of  a  neuter,  afVer  being  warned,  a  breach 
of  his  neutrality,  if  the  bloclcading  force  be  not  before  the  port(a)  If  a 
▼easel  be  driven  into  a  port  of  necessity,  and  a  peatilential  disorder  break 
out,  which  renders  it  impossible  fbr  her  to  pursue  her  voyage,  it  is  a  ion 
within  the  perils  of  a  policy. 

Tms  was  an  action  on  a  valued  policy,  on  the  cargo  of 
the  American  ship  Prosper,  from  New  York  to  Algiers, 
with  liberty  to  touch  at  Cadiz.    Premium  15  per  cent  with 

(a)  The  words  of  the  court  in  pronouncing  their  judgment  in  this  case,  will 
certatnly  warrant  the  latitude  of  the  principle  laid  down  in  the  maigin ;  but 
A  late  decision  has  reduced  the  law^n  this  point  within  more  reasonable 
bounds.  It  has  been  subsequently  ruled,  that  an  accidental  dispersion  of  an 
obsidiary  fleet  does  not,  where  the  animua  revertendi  is  preserved,  raise  a 
blockade,  though  there  be  not  any  force  before  the  port  invested ;  but  that 
withdrawing  the  blockading  squadron,  for  other  hostile  purposes,  however 
temporary,  does.  Radchff  v.  Vh,  Ins,  Co,  7  Johns.  Rep.  38.  See  also  the 
same  case,  9  Johii&  Rep.  2*1*1. 

Vol.  IL  1 


1  GASBS  IN  THE  SUPREME  COURT. 


Williams  y.  Smith. 


the  usual  clause  against  contraband,  but  in  the  margin  was 
written  "  on  naval  stores.'^  The  cause  came  before  the 
court  on  a  motion  for  a  new  trial. 

The  case  read,  at  the  argument,  occupied  the  court 
for  an  hour;  but  it  is  conceived  the  important  facts  which 
it  presented  are  only  these :  The  plaintiff  was  owner  and 
master  of  the  vessel,  and  part  owner  and  consignee  of  the 
cargo.  For  this  he  had  signed  a  bill  of  lading  to  deliver  it 
at  Algiers  to  his  associate,  Sullivan,  or  his  assigns,  &c- 
The  vessel  sailed  on  the  voyage  insured,  on  the  20th  of 
May,  1800  with  a  cargo,  principally  of  naval  stores.  On 
the  18th  of  July  she  experienced  severe  weather,  that  con- 
tinued until  the  16th.  In  this  time  she  labored  so  much 
as  to  work  all  the  oakum  out  of  the  quick  work  on  her 
starboard  side,  and  her  bulwark  being  stove  in,  cutwater 
started,  and  plank  shears  split  fore  and  aft,  she  made  so 
much  water  as  to  be  under  the  necessity  of  pumping  every 

quarter  of  an  hour,  bringing  up  great  quantities  of 
[*2]    *tar,  which  occasionally  choked  the  pumps  to  such 

a  degree,  as  to  require  taking  out  and  clearing  the 
boxes.  In  addition  to  this,  one  pair  of  the  main  shrouds 
were  carried  away,  and  although  the  leak  was  in  some 
degree  stopped  with  swabs,  still  they  were  obliged  to  keep 
the  pumps  agoing.  Having,  however,  moderate  and  fair 
winds,  they  were  enabled  to  proceed,  notwithstanding  two 
men  were,  from  sickness,  rendered  unfit  for  duty.  On  the 
8d  of  July  the  Prosper  was  boarded,  off  Cadiz,  (according 
to  the  testimony  of  the  mate,)  by  a  British  74 ;  but  accord- 
ing to  that  of  two  others,  by  a  frigate,  who  endorsed  her 
papers,  and  forbade  her  entering  Cadiz,  as  it  was 
blockaded.  This  notice  was,  in  the  cross  examination  of 
line  STCann,  a  witness  in  Spain,  said  to  have  been  men* 
fioned  to  him  by  Captain  Williams  as  a  warning  from  the 
English  fleet.  On  the  fifth,  the  wind  coming  ahead,  and 
(he  captain  then  discovering  a  pair  of  the  larboard  main 
shrouds  carried  away,  determined,  aftier  consultation  with 
the  Btate,  to  bear  away  for  Cadiz,  for  the  preservation  of 
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Williams  ▼.  Smith. 

▼essel  and  crew,  being  unable  to  beat  against  contrary 
winds.  In  consequence  of  this  resolution,  they  put  about, 
and  arrived  the  same  day  at  Cadiz,  though  thQ  same  wind 
was  &ir  for  St.  Lucar's  and  St.  Mary's,  which  are  both 
seaports,  at  which  repairs  may  be  made,  and  only  .a  few 
miles  distant  from  Cadiz,  but  bar-harbors  requiring  a  pilot, 
though  less  difficult  of  entrance  than  Cadiz.  At  the  time 
of  passing  these  ports,  no  pilot  came  off,  the  vessel  not 
laying  too  for  the  purpose  of  taking  one  on  board ;  nor 
was  it  clear  that  the  blockading  fleet,  which  during  the 
years  1797,  1798,  and  1799,  had  remained  at  anchor  off 
Cadiz,  was  at  this  period  actually  before  that  place,  having 
sailed  in  pursuit  of  a  French  fleet,  leaving  however,  three  or 
four  frigates  to  continue  the  blockade ;  a  force  sufficient  to  ren- 
der the  entrance  dangerous  to  merchant  vessels,  though  the 
Spanish  armament,  then  in  Cadiz,  consisted  of  20  or  30 
sail  of  the  line.  Notwithstanding  this,  from  the  evidence 
of  a  Mr.  Mumford,  who  had,  about  the  middle  of  July^ 
been  warned  by  one  of  those  frigates  not  to  enter  Cadiz, 
there  was  a  presumption,  that  even  then  the  British  squads, 
ron  was  at  Gibraltar,  about  14  leagues  distant ;  and,  on 
an  appearance  of  an  attack  from  the  British  ships, 
the  Prosper  was  herself,  while  at  Cadiz,  *ordered  [*8] 
further  up  the  harbor.  Her  leaks  continuing,  the 
captain,  on  the  16th  of  July,  applied  to  the  consul  of  the 
United  States  to  direct  a  survey  on  his  vessel  and  cargo. 
This  accordingly  took  place,  under  the  inspection  of  three 
American  captains,  who  certified  that  the  ship,  from  her 
leaky  state,  wanted  repairs,  for  which  purpose  it  would  be 
necessary  that  she  should  be  sent  to  a  proper  place  to  un- 
load her  cargo,  much  of  that  part  consisting  of  tar  being 
pumped  up.  In  consequence  of  this,  more  than  half  of  her 
lading  was  taken  out,  and  the  vessel  herself  moved  up  to 
Putnall,  the  usual  place  for  repairing,  as  the  bay  of  Cadiz 
was  too  rough  for  what  she  required.  Whilst  there,  a 
species  of  epidemic  fever  broke  out,  which  prevented  all 
business,  and  caused  even  the  custom-house  to  be  shut  up. 
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Wiiliams  y.  Smith. 

eo  that  it  was  impoasibla  to  obtain  permits  for  taking  tli€ 
cargo  from  where  it  had  been  landed  and  entered  for  ex- 
portation. Hoping  for  a  speedy  removal  of  these  impedi* 
ments  to  her  departure,  the  captain  of  the  Prosper,  after 
completing  his  repairs,  and  paying  for  them  by  a  sale  of 
part  of  his  cargo,  dropped  down  to  Cadiz,  but  was,  on  the 
14th  of  October,  in  a  tremendous  levanter,  obliged  to  out 
his  cables  and  drive  to  sea.  The  second  day  of  the  tetn* 
pest,'  which  continued  for  three  in  the  utmost  violence^ 
they  discovered  three  feet  water  in  the  hold;  and  though 
the  storm  then  abated,  they  could  not  return  to  Cadiz 
until  the  24th.  The  injury  they  sustained  was  increased, 
by  having  knocked  a  hole  in  the  side  of  the  vessel  on 
some  rocks ;  and  from  the  part  of  the  pitch,  which  they 
had  on  board,  having  been  floated  by  the  water  in  the 
vesael,  so  as,  according  to  the  mate,  to  dash  to  pieces  many 
'of  the  barrels,  the  contents  of  which  was  necessarily  lost. 
On  regaining  Cadiz,  another  survey  was  held,  by  the  re* 
turn  of  which,  it  appeared,  that  the  cargo  both  on  shore 
and  on  board,  from  the  heat  of  the  climate  and  violence  of 
The  gale,  was  deteriorated  more  than  one  half,  of  its 
original  value.  It  also  was  in  evidence,  that  the  whole 
would  not  have  produced  enough  to  outfit  and  repair  the 
ship  for  the  completion  of  her  voyage,  her  provisions  and 
stores  having  been  expended  in  maintenance  of  the  crew, 

who  had  been  retained  to  take  care  of  her  cargo. 
[*4]     To  obtain  money  on  bottomry  was  impossible.  *0n 

the  15th  of  November,  Williams  formally  abandoned 
the  vessel  and  caigo  to  the  underwriters,  and  made  a  regu- 
lar entry  of  it  in  the  office  of  the  Consul  for  the  United 
States.  On  the  29th,  the  Prosper  was  attached  by  an 
order  from  the  Boyal  Consulado  of  the  city  of  Cadiz,  for 
money  due  on  a  bottomry  bond  given  to  a  Mr.  Masack, 
of  Amsterdam,  by  one  Lewis  Gurnier,  on  the  procuration 
of  Cassimir  Delavigne  &  Co.  of  New  York,  from  whom 
the  ship  was  fairly  bought  by  the  plaintifi;  Under  this 
attachment,   the  vessel  was  sold  for  1,925  dollars — ^her 
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Wflliams  ▼.  Smith. 


price^  by  the  bill  of  sale,  was  8,500  dollars ;  for  what 
amount  she  was  bottomed  did  not  appear.(a)  The  erew 
consisted  of  the  master,  mate,  4  hands,  a  cook,  and  a  boy, 
which  appeared  was  such  a  crew  as  Americans,  who  gene- 
rally sail  with  fewer  hands  than  other  nations,  might  go 
to  sea  with ;  though,  for  a  vessel  of  the  same  tonnage  as  the 
Prosper,  the  witness  who  testified  on  this  point,  said  he 
would  not  choose  to  do  it,  notwithstanding  one  had,  with 
a  similar  number,  come  fix}m  Europe  to  the  United  States. 
Upon  these  facts,  the  learned  judge  before  whom  the 
cause  was  tried,  charged,  with  respect  to  the  blockade, 
that  if  the  jury  were  of  opinion  Oadiz  was  blockaded,  by  a 
competent  force,  and  the  ship  in  question  not  forced  by 
necessity  to  enter  that  port,  and  nevertheless  did  enter  it 
after  notice,  their  verdict  must  be  for  the  defendant 

2.  That  if  they  were  of  opinion  the  crew  was  not  com^ 
petent  for  the  voyage,  they  would  find  in  the  same  man- 
ner. 

3.  That  if  the  seizure  under  the  bottomry  bond  was 
madd  before  the  abandonment  at  Cadiz,  the  defendant 
would  also  be  entitled  to  a  verdict ;  but  if  the  abandon- 
ment was  previous  to  the  seizure,  the  plaintiff  -would  have 
a  right  to  recover  for  a  total  loss. 

4.  That  if  the  cargo  was  injured  exceeding  a  moiety  of 
its  value  at  the  time  of  abandonment,  the  right  of  the 
plaintiff  would  be  the  same. 

6.  That  any  damages  which  arose  in  consequence  of  the 
fever  at  Cadiz,  were  within  the  perils  of  the  policy. 

6.  That  if  the  jury  should  find  in  fevor  of  the  defendant^ 
on  either  of  the  two  first  points,  it  would  be  sufficient,  and 
in  that  case  it  would  be  unnecessary  to  examine  the  other 
points  su'bmitted  to  them. 

*0n  this  charge  the  jury  brought  in  a  verdict  for     [*6] 
\  total  loss,  voluntarily  assigning  the  following  rea- 
sons for  their  thus  finding : 

(s^  From  tfad  next  caso  it  aopeait  the  tK>ttomx7  was  fbr  6,500  dollaiw 
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Williaina  y.  Smith. 


1.  That  thej  considered  the  port  of  Cadiss  as  partially 
blockaded,  and  that  the  going  into  that  place  was  therefore 
justifiable,  especially  as  the  blockade  was  well  known  in 
New  York  before  the  Prosper  left  that  port 

2.  That  thej  considered  the  crew  as  competent,  the  yea 
sel  having  arrived  in  safety ;  but  they  did  not  say,  nor  did 
the  judge  understand  them  to  mean,  that  they  founded  their 
verdict  on  this  point  upon  that  reason  alone. 

8.  That  the  cargo  was  damaged,  exceeding  a  moiety  of 
Its  value,  at  the  time  of  its  abandonment. 

4.  That  the  seizure  of  the  vessel  having  taken  place  sub- 
sequent to  the  abandonment)  they  did  not  consider  it  as 
&£fecting  the  plaintiff's  right. 

To  the  case  of  the  defendant,  containing  the  antecedent 
circumstances,  were  subjoined  by  the  plaintiff  the  following 
amendments : 

1.  That  the  jury,  in  assigning  the  reason  for  their  ver- 
dict, expressed  themselves  on  the  question,  whether  the 
port  of  Cadiz  was  blockaded  or  not,  at  the  time  the  Pros- 
per entered;  for  they  found  the  fact  that  it  was  not 
blockaded  so  as  to  affect  the  insurance. 

2.  That  they  further  declared  their  finding  to  be,  that  it 
was,  after  the  resolution  to  put  into  port  to  repair,  as  ad- 
visable to  make  for  Cadiz  as  for  any  other  port 

Bogert^  for  the  defendant  The  verdict  is  against  law  and 
evidence.  Entering  a  blockaded  port  after  due  notice,  is  a 
violation  of  neutrality,  and  discharges  the  insurer.  Tho 
plaintiff,  in  the  present  case,  insists,  first,  that  there  was 
not  any  existing  blockade  at  the  time  when  the  Prosper 
entered  Cadiz,  and  that  if  there  was,  still  she  was  compelled 
to  do  it  from  necessity.  The  probability  is,  the  English 
fleet  was  before  the  port,  as  the  plaintiff  himself  declared  ha 
was  warned  by  the  British  fleet  not  to  enter.  Besides  this, 
there  is  strong  ground  for  presuming  the  blockading  squad- 
ron was  at  Gibraltar ;  and^a^,  from  its  contiguity,  must  be 
considered  as  before  Cadiz.    But,  the  evidence  is  direct  to 
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show  that  the  part  of  the  fleet  lefl  to  continue  the 
*blockade,  was  sufficient  to  render  all  access  danger-  f*6j 
ous  to  merchantmen ;  if  so,  it  is  enough.  Marsh. 
827.  The  case  of  the  Mercurius,  1  Rob.  Ad.  Rep.  80,  82, 
137,  138,  139.  The  Flad  Oyen,  lb.  144,  146.  The  Hen- 
rick  ct  Jfom,  lb.  150.  The  Vrow  Jvdith^  lb.  The  qitan* 
turn  of  force  is  immaterial;  it  is  not  an  object  of  neutral 
discussion.  But  the  evidence  does  not  prove  it  incompe- 
tent The  20  or  30  sail  of  the  line  within  the  harbor,  might 
have  been  in  a  disabled  state,  with  masts  and  yards  struck, 
and  every  way  unfit  for  sea;  a  circumstance  by  no  means 
improbable,  as  the  case  shows  they  had  been  shut  up  for 
nearly  4  yeai's.  Had  even  the  whole  fleet  left  its  station, 
it  would  not  have  been,  from  that  circumstance,  lawful  to 
enter  Cadiz.  An  occasional  departure  never  raises  a  block- 
ade. The  Oolumlna,  1  Bob.  Ad.  Rep.  156—159.  The 
Huiiige  ffane,  2  Rob.  Ad.  Rep.  124.  The  Welvaart  Van 
JPiUaw,  lb.  128.  T/ie  Jange  FetroneHa,  lb.  131.  It  is 
clear,  then,  notwithstanding  the  finding  of  the  jury,  who 
could  not  determine,  on  this  point,  that  the  blockade  ex- 
isted; and  it  is  equally  clear  there  was  not  any  necessity 
to  break  it.  From  the  15th  of  June  to  the  5th  of  July, 
the  Prosper  had  been  enabled  to  continue  her  voyage ;  in 
that  interval  no  new  accident  had  occurred.  Allowing  the 
head  wind,  which  prevented  keeping  the  course  for  Algiers, 
still  St.  Lucar's  and  St.  Mary's  were  to  leeward,  and  for 
either  of  those  places  that  very  wind  was  fair. 

.    LrviKGSTON,  J.    I  think  those  ports  must,  from  their 
situation,  have  been  blockaded,  if  Cadiz  was. 

Hanson,     They  not  being  ports  of  naval  equipment, 
like  Cadiz,  were  not  included  in  the  blockade. 

Lewis,  Ch.  J.    Was  there  not  a  permission  to  touch  at 
Cadiz? 

BogerL     Yes.    But  as  the  blockade  was  known  here 
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when  the  policy  was  underwritten,  the  liberty  to  touch 
was  given  under  the  idea  that  it  might,  from  our  distancei 
have,  in  fact,  been  raised,  though  the  news  had  not  reached 
us.  It  was  therefore  accorded,  that  the  assured  might  avail 
himself  of  this  circumstance,  not  that  he  might  jeopar- 
disse  the  property.  Having,  therefore,  entered  the  port^ 
it  was  a  complete  violation  of  neutrality,  and  though  the 
loss  happened  afterwards,  the  underwriter  was  discharged, 
because  it  was  impossible,  during  the  voyage  insured,  ever 

to  place  the  vessel  out  of  danger ;  breach  of  blockade 
[*7]    being  an  oflFence  that  is  *never  purged.     The  Bur- 

tige  Hane^  2  Bob.  Ad.  Bep.  124.  Admitting,  how* 
ever,  this  to  be  against  us,  still  the  loss  was  from  a  peril 
not  within  the  policy.  It  was  the  consequence  of  a  delay 
arising  from  a  pestilential  fever;  and  though  the  instru* 
ment,  after  enumerating  the  particular  risks  insured  against, 
adds,  "all  other  perils,"  &c.  still,  according  to  the  known 
rule  of  law,  they  refer  to  those  only  of  the  same  kind.  The 
detention  and  inability  to  reload,  on  account  of  the  epi- 
demic, is  not  to  be  likened  to  a  quarantine,  for  that  is  an 
act  of  government,  a  restraint  within  the  hazards  mentioned* 
Even  a  seizure  by  a  mob  is  not  covered  by  the  word 
"^qpfe."  NesbiU  v.  Lushvigton,  4  D.  &  E.  788.  The  injury 
arose  from  an  event  not  contemplated  by  either  party,  and, 
therefore,  though  felt  by  one,  does  not  furnish  a  elaim 
against  the  other.  The  loss,  too,  is  found  to  be  50  per 
cent,  on  the  tar  only ;  this  rendered  it  a  partial  loss,  for 
the  tar  constituted  but  a  part  of  the  cargo,  and  the  deterio* 
ration,  to  warrant  a  demand  for  a  total  loss,  must  be  on 
the  whole,  not  on  a  part. 

HamHion  and  Riggs^  contra.  The  finding  of  the  jury  on 
the  point  of  blockade  was  voluntary  on  their  part ;  it  is  not 
relied  on  by  the  plaintiff  as  settling  what  shall,  and  what 
shall  not,  bo  deemed  a  blockade.  The  amendment  con- 
fines the  verdict  to  what  it  absolutely  was ;  finding  that 
the  port  of  Cadiz  was  not  so  blockaded  as  to  affect  the  in* 
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BQrance^  Tbe  meaning  of  these  words  is,  that  the  blockade 
was  known  in  New  York;  both  parties  acquainted  with  itj 
and  the  liberty  to  touch  given  unqualifiedly,  that  the  party 
might  go  there  if  he  pleased,  and  for  this  fifteen  per  cent 
was  paid.  There  is  no  adjudication  in  the  books  exactly 
analogous,  but  from  a  newspaper  report  of  a  case  before 
Lord  Ellenborough,  the  point  was  ruled  in  our  favor*  An 
insurance  was  made  for  Gibralter,  at  the  time  the  Spanish 
court  had  declared  it  to  be  in  a  state  of  blockade.  Though 
this  wns  by  gun-boats  only,  still  if,  according  to  the  principles 
of  the  defendant,  the  quantum  of  force  is  immaterial,  it  is  a 
deci^on  in  point.  The  defence  was,  as  here,  .violation  of 
neutrality  by  breach  of  blockade ;  but,  said  his  lordship,  if 
you  will  insure  for  a  blockaded  port^  and  take  your  pre- 
mium for  it,  you  shall  not  set  up  the  pursuing  your  own 
contract  in  order  to  defeat  it  The.  court  is  aware 
that  with  us,  till  a  very  *late  decision  of  Lord  Ken-  [*8] 
yen's,  {Stitt  V.  Wardell^  sittings  at  Q-.  H.  after  Mich. 
1797,)  touching  was  by  every  man  Held  to  include  a  per- 
mission to  trade.  The  continuance  of  the  voyage  till  off 
Cadiz  with  a  fair  wind  is  no  reason,  that  a  disabled  ship  as 
she  was,  could  have  proceeded  with  one  that  was  ahead, 
when  some  of  her  main  shrouds  on  both  sides  were  gone, 
and  ♦wo  of  her  crew,  since  the  gale  of  the  IBth  of  June, 
had  become  incapable  of  duty.  Every  thing  said  against 
the  necessity  of  putting  into  port,  is  mere  assertion  from 
the  inferences  drawn  by  counsel,  against  the  express  testi- 
mony of  the  mate,  and  every  other  eye-witness,  and  that 
her  entry  into  Cadiz  was  the  effect  of  necessity,  and  bona 
fide^  the  entry  of  the  cargo  for  exportation  is  a  proof.  The 
fever,  abstractly  considered,  was  not  a  risk  within  the  policy, 
but  it  was  the  immediate  consequence(a)  of  a  peril  within 
the  instrument ;  for  it  arose  from  a  putting  into  port  occa- 
sioned by  perils  of  the  sea;  and,  generally,  whenever  a 
voyage  is  defeated  by  rw  major,  or  casta  fortuitus,  it  is  within 

(a)  See  the  doctrine  on  this  point  in  Janear.  Sehmole,  I  D.  &  K  130,  n.  (a.) 
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the  policy,  if  there  be  no  moJafideSy  or  it  be  not  the  result 
of  the  assored's  £Eiult    The  voyage  was  in  its  course,  and 
the  pestilence  in  this  case  had  the  same  effect  as  if  it  had 
broken  out  in  the  ship,  and  rendered  her  incapable  of  pro- 
ceeding.    In  the  case  of  Maggrath  and  Higgins  v.  Churchy 
(Ante,  vol.  1,  p;196,)  the  fever  in  Philadelphia  was  allowed 
as  an  excuse  for  staying  at  Wilmington,  and  if  for  staying, 
so  for  not  sailing.    The  declaration  from  the  captain  of  the 
Kent  will  not  establish  the  blockade,  when  it  is  in  evidence, 
that  the  British  fleet  had  quitted  their  station  before  Cadiz, 
and  relinquished  their  former  object,  in  pursuit  of  another, 
the  French.    If  the  position  be  abandoned  by  stress  of 
weather,  or  any  such  event^  during  which  there  is  a  con- 
tinual endeavor  to  return  and  occupy  the  place  that  has 
been  left^  this  animus  revertendi  will  preserve  in  full  force 
the  effect  of  blockade.    But  in  the  present  case,  the  views 
^f  the  hostile  and  besieging  armament  were  turned  in  a 
new  and  opposite  direction.    The  adoption  of  a  fresh,  was 
a  dereliction  of  the  former  purpose.    It  is,  however,  to  be 
remarked,  that  on  the  subject  of  blockade,  Sir  William 
Scott  has  introduced,  as  the  law  of  nations,  a  new  system 
not  warranted  by  that  code.    He  has  extended  the  princi- 
ples of  blockade,  in  a  manner  before  unknown,  and 
[*9]     not  consonant  to  more  ancient  doctrines.    *  Accord- 
ing to  them,  a  blockade  was  of  no  longer  duration 
than  while  the  obsidiary  force  was  before  the  very  spot 
And  this  was  so  determined  by  the  court  of  errors  in  the 
case  of  Vos  and  Oraves.    At  all  events,  as  the  loss  did  not 
ensue  from  the  breach,  it  does  not  avoid  the  policy.     Ac- 
cording to  Sir  William  Scott,  a  blockade  is  said  to  exist,  il 
the  ingress  be  dangerous.  With  such  a  latitude,  a  few  frigates 
at  the  mouth  of  the  straits  would  blockade  the  Mediterra- 
nean.   This  would  be  like  the  proclamation  blockade  of 
the  West-India  Islands.    The  decisions  of  the  English  Ad- 
miralty under  its  now  judge,  have  also  gone  the  unwarraut- 
.  able  length  of  ruling,  that  a  vessel  sailing  for  a  blockaded 
port,  violated  her  neutrality  in  the  very  inception  of  her 
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voyage.  But  the  blockade  in  question  was  a  mere  &roe 
20  or  30  sail  of  the  line  contineJ  bj  four  frigates  I  Tht 
supposition  of  the  interior  fleet  being  unfit  for  service,  ia 
not  to  be  entertained,  because  it  does  not  appear.  Whe- 
ther the  loss  was  partial  or  total,  was  a  matter  submitted 
to  the  jury,  and  they  have  determined  it  was  the  latter. 
In  calculating  the  deterioration  to  give  a  right  of  abandon- 
ment, the  amount  of  expenses,  outfits,  charges,  &c.  are  to 
be  estimated ;  and  if  these  make  the  aggregate  of  loss  more 
than  a  full  moiety,  the  assured  may  relinquish  the  subject 
of  the  policy  to  the  underwriter,  though  one  individual 
article  alone  was  damnified.  The  voyage  was  absolutely 
broken  up,  for  it  could  not  be  prosecuted  but  at  an  ex* 
pense  beyond  what  the  whole  cargo  would  produce,  and 
money  on  bottomry  could  not  be  obtained.  The  freight, 
however,  due,  jcould  not  have  been  availed  of  because  it 
was  payable  in  New  York.  Under  circumstances  like  these, 
every  writer,  French  as  well  as  English,  allows  of  the  right 
to  abandon,  which  could  not  be  affected  by  a  subsequent 
seizure  on  the  bond,  by  which  she  had  been  bottomed. 
The  plaintiff  ought  to  have  brought  the  premium  into 
court,  if  he  intended  to  rely  on  the  blockade. 

Bogeri  and  ffarison,  in  reply.    Though  by  the  law  of 
nations,  sailing  for  a  blockaded  port  is  a  breach  of  neu* 
trality,  punishable  with  confiscation,  yet  by  the  decisions 
of  Sir  William  Scott,  that  great  and  learned  civilian  so 
much  complained  o^  the  strict  letter  of  the  law  has,  in  con- 
sequence of  our  remote  situation,  been  relaxed.    In  one  of 
his  decisions  {The  Betsy,  1  Rob,  Ad.  Bep.  884,)  he  thus 
expresses  himself,  concerning  the  citizens  of  this 
country :  *"  It  is  not  unfair  to  say,  that  lying  at    [*10] 
such  a  distance,  where  they  cannot  have  constant 
information  of  the  state  of  the  blockade,  whether  it  con- 
tinues or  is  relaxed,  it  is  not  unnatural  that  they  should 
send  their  ships  conjecturally,  upon  the  expectation  of  find 
ing  the  blockade  broken  up,  after  it  has  existed  fcr  a  con 
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Biderable  tirae.  A  very  great  disadvantage  indeed  would 
be  imposed  upon  them,  if  they  were  bound  rigidly  by  the 
rule  which  justly  obtains  in  Europe,  that  the  blockade  must 
be  conceived  to  exist  till  the  revocation  of  it  is  actually 
notified.  For  if  this  rule  is  rigidly  applied,  the  effect  of 
the  blockade  would  last  two  months  longer  upon  them  than 
on  the  trading  nations  of  Europe,  by  whom  intelligence  is 
received  almost  as  soon  as  it  is  issued.  That  the  Ameri- 
cans should  therefore  send  their  ships  upon  a  fair  conjec- 
*iUre  that  the  blockade  has,  after  a  long  continuance,  deter- 
mined, and  for  the  purpose  of  making  fair  inquiry  whether 
it  had  Sf)  determined  or  not,  is,  I  think,  not  exceptionable. 
Though  I  certainly  agree  that  this  inquiry  should  not  be 
made  in  the  mouth  of  the  river,  or  sestuary  from  the 
^'-'^-jkadiug  vessels,  but  in  the  ports  that  lie  in  the  way, 
ftnd  which  can  furnisht  information  without  opportunities 
of  fraud." 

A  knowledge  of  this  departure  from  the  rigor  of  the 
law,  induced  this  policy  to  be  underwritten  for  Cadiz.  The 
underwriters  knew  sailing  for  the  port,  though  blockaded, 
was  not  a  breach  of  neutrality,  and  it  was  left  to  the  cap- 
tain to  enter  or  not,  according  to  the  fact  of  the  blockade 
having  been  raised  or  continued.  When  warned  by  the 
Kent,  he  knew  the  condition  on  which  the  liberty  to  touch 
had  been  granted  was  at  an  end.  The  entering  aftierwards 
was  a  discharge  of  the  policy,  for  allowing  the  necessity, 
which  ought,  however,  to  be  clearly  made  out,  St.  Lucar's 
and  St.  Mary's  were  unprohibited  places,  and  both  open  to 
him  had  he  stopped  for  a  pilot  By  not  doing  so  he  broke 
his  warranty  of  neutrality.  The  reason  why  this,  from  the 
period  of  breach,  destroys  the  policy  is^  because  it  alters 
the  situation  of  the  property.  On  the  same  principle  rests 
the  inhibition  from  transferring.  In  these  events,  however 
the  policy  is  annulled  only  from  the  time  of  the  illegal  act 
ione,  and  as  the  risk  had  previously  attached  on  the  whole 
sum  insured,  there  can  be  no  return  of  premium. 
[*11]    ^Thid  distinguishes  the  present  case,  and  those  oi 
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deviations,  from  others  where  the  risk  never  was  incur* 
red.  In  these  latter  the  underwritten  is  entitled  to  a  rer 
.urn  of  premium,  only  because  the  fnizard  of  the  under* 
irriter  never  had  an  inception.  For  when  it  has,  a  return 
Lnto  the  track  afler  the  policy  is  vacated  by  deviation, 
neither  gives  a  claim  to  a  return,  nor  restores  the  contract 
So  here,  if  the  port  was  blockaded,  the  insurer  is  discharged, 
though  the  detention  &6m  the  fever  be  a  loss  within  the 
policy.  But  if  it  be  not,  and  the  putting  into  Cadiz  was 
the  effect  of  necessity,  we  allow  it  was  an  excuse  for  re^ 
maining  there,  which  might  occasion  an  average  loss.  As 
to  the  decision  of  Vos  and  Graves,  the  court  of  errors 
founded  its  judgment  on  there  having  been  no  blockade. 
On  the  part  of  the  plaintiff,  blockades  by  notification  are 
confounded  with  those  de/acto.  The  former  commencing 
by  notification  are  ended  in  the  same  manner,  and  there* 
fore  an  occasional  departure  does  not  raise  the  blockade. 
The  latter  depending  on  the  fact,  terminate  when  the  fact 
ceases.  That  a  vessel  having  violated  a  blockade  by  in- 
gress is,  during  the  whole  of  that  voyage,  in  delicto,  is  not 
the  new  law  of  Sir  William  Scott,  bnt  the  old  law  of  na- 
tions, as  recognized  by  Bynkershoek  Yattel,  and  all  foreign 
jurists.  See  his  Q.  J.  F.  lib.  1,  c.  11.  accord.  That  the 
blockade  was,  if  ever  intermitted,  only  occasionally  so,  is 
evident  from  the  testimony.  Its  existence  was  known  in 
America  previous  to  effecting  the  policy.  The  Prosper 
was,  after  entering  Cadiz,  ordered  higher  up  the  harbor  for 
fear  of  an  attack  from  the  British  ships.  This  shows  a 
blockade  at  two  different  periods,  in  the  interval  between 
which  the  Prosper  entered ;  and  if  a  belligerant  cannot, 
or  dare  not,  dispute  the  power  of  blockading,  a  neuter  can 
never  do  it.  To  attempt  to  conclude  us  in  any  respect  by 
the  finding  of  the  jury,  is  making  the  very  thing  we  core* 
plain  of  a  reason  for  refusing  us  redress. 

Kent,  J.  delivered  the  opinion  of  the  court.    A  motion 
is  made  on  the  part  of  the  defendants  for  a  new  trial : 
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1.  Because  Cadiz  was  blockaded,  and  the  ship  went  io 
withbut  necessitj. 

2.  Because  the  fever  is  not  a  peril  within  the  policy. 

8.  Because,  at  any  rate,  the  plaintifib  are  only  entitled 
to  recover,  as  for  a  partial  loss. 
[*12]  *1.  On  this  first  pointy  we  are  of  opinion,  that  on 
the  fifth  of  July,  when  the  ship  entered  the  port  of 
Cadiz,  that  port  was  not  blockaded.  There  was  no  naval 
investment  of  the  port ;  there  were  no  ships  there,  so  as  to 
render  it  hazardous  to  enter.  The  blockade  had,  in  fact, 
been  raised  a  few  days  before,  in  consequence  of  a  naval 
expedition ;  and  it  is  sufficient  for  a  neutral,  when  he  ar* 
rives  off  a  port,  to  find  it  clear  of  any  blockading  force. 
He  can  only  judge  from  what  appears,  and  if  he  finds  no 
blocade  existing  dt  facto,  it  is  sufficient.  He  is  not  bound 
to  inquire,  or  wait  for  events,  and  see  whether  the  blockade, 
that  once  existed,  is  finally  raised ;  or  whether  the  blockad- 
ing  squadron  still  retains  the  animus  revertendi  The  neu- 
tral has  no  means  of  knowing  when  a  blockade  exists 
in  contemplation  of  law,  as  contradistinguished  from  a 
blockade  in  fact ;  and  to  impose  that  knowledge  upon  him 
at  his  peril,  would  be  most  unreasonable.  The  only  prac- 
ticable rule  is,  that  there  must  be  an  actual  existing  block- 
ade, to  render  it  unlawful  for  the  neuter  to  enter. 

The  notice  that  the  plaintiff  received  from  a  British 
frigate,  or  a  British  ship  of  the  line  at  sea,  several  leagues 
from  the  port,  and  some  days  before  the  entry,  amounted 
to  nothing,  if  in  fact  there  was  no  blockade  of  Cadiz  when 
he  arrived  there.  It  is  absurd  to  suppose  that  that  ship  or 
frigate,  in  the  situation  it  was,  constituted  a  blockade  of 
Cadiz,  nor  is  it  to  be  understood  that  the  commander  of  the 
phip  made  any  such  pretension.  The  plaintiff,  therefore, 
committed  no  violation  of  his  neutrality  in  entering  Cadiz, 
and  he  had  liberty  to  touch  there  by  the  terms  of  the 
j)olicy. 

On  the  second  point,  we  are  satisfied  that  the  damage  re- 
sulting from  the  pestilence  at  Cadiz  is  covered  by  the 
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|H>lic7.    It  is  not  requisite  to.  decide  absolutely,  whether  a 
pestilence  is  a  peril  direct  within  the  policy. 

It  formed,  however,  a  sound  excuse  for  delay  at  Cadiz, 
and  if  the  consequence  of  that  delay  was  a  deterioration  of 
the  subject  insured,  the  insurer  must  be  answerable  for  the 
loss. 

And  with  respect  to  the  amount  of  the  damage,  we  see 
no  reason  to  complain  of  the  finding  of  the  jury,  that  it 
amounted  to  above  one  half,  and  justified  the  aban- 
donment  *of  the  voyi^e.  The  weight  of  evidence  [*18] 
on  this  point  is  in  favor  of  the  verdict,  and  there  is 
no  fault  or  neglect  imputable  to  the  plaintiff  There  was 
a  series  of  misfortunes,  which  the  captain  appears  to  have 
made  constant  and  sincere,  but  unavailing  efforts  to  sur^ 
mount,  and  we  are  perfectly  satisfied  that  the  verdict  is 
just,  and,  consequently  that  the  defendants  take  nothing 
by  their  motion. 

New  trial  reffased 
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WlLUAHS  against  Skth. 
The  Sahb  against  The  Samk 

Tbp  porehaser  of  a  Teasel  bottomed,  not  knowiDg  ber  to  be  so,  has  an  insof^ 
^ble  interest  in  Iier,(a)  and  the  policj  underwritten  in  ignorance  of  sach 
Uct,  is  not  thereby  vacated.  H  onder  such  circnmstancee^  the  Teasel  be 
in  the  coarse  of  ber  voyage  sold  onder  the  bottomry,  after  an  abandon* 
ment  for  want  of  fands  to  carry  it  on,  the  underwriter  will  be  liable  on 
his  policy  deducting  the  amount  for  which  the  vessel  sold,  from  the  sum 
at  which  she  was  valued.  When  the  insured  is  master  and  consignee,  and 
joint  ovmer  of  the  caigo,  his  selling  it  at  a  port  of  necessity,  where  the 
▼03rage  was  broken  up,  will  be  deomed  a  reception  of  the  goods  there  by 
Um  as  owner,  and  a  pro  iraki  freight  earned ;  the  insurer  on  it  is,  there- 
ion^  b^le  only  for  tlie  balance. 

These  were  two  actions  on  separate  policies  of  insurance, 
on  the  body  and  frr*ight  of  the  American  ship  Prosper,  from 
New-York  to  Algiers,  with  liberty  to  touch  at  Cadiz.  The 
vessel  valued  at  5,000  dollars. 

(a)  A  policy  of  insurance  being  an  instrument  by  which  the  underwriter 
agrees  to  indemnify  for  losses  by  certain  perils,  the  very  substratum  of  the 
contract  seems  to  require,  that  there  should  be  in  the  assured  an  actual 
•nterest,  either  legal  or  equitable,  which  is  capable  of  suflfering  a  loss  from 
the  perils  insured  against  For,  if  there  be  not  any  interest,  there  cannot 
be  any  loss ;  and  if  there  be  not  any  loss,  there  cannot  be,  uoder  the  contract, 
any  right  to  indemnity.  Upon  this  train  of  reasoning,  the  court  of  errors 
reversed  the  judgment  given  by  the  supreme  court  on  the  case  in  the  text. 
For,  as  tlie  vessel  was,  by  the  valuation  in  the  policy,  estimated  at  only 
5,000  dollars,  when  tliere  existed  a  previous  bottomry  for  6,500  dollars,  and 
she  sold  for  no  more  than  1,925  dollars,  it  was  held,  that  there  was  not  any 
legal  interest,  that  being  in  the  bottomee ;  or  any  equitable  interest,  as  there 
was  not  any  surplus  value  beyond  that  for  which  slie  was  hypothecated 
8mUh  V.  Waiiams,  2  Caines'  Cas.  in  Error,  IIO. 

A  strict  deduction  from  the  same  premises,  would  sppear  to  lead  to  the 
total  exclusion  of  wager  policies,  without  the  interference  of  legislative  pro- 
visions. Yet,  as  actions  on  wagers  themselves  have  been  held  to  be  main* 
tainable,  so  wager  policies  have  received  the  countenance  of  courts  of  law. 
Clendining  &  Adams  v.  CkurcK,  3  Caines*  Rep.  141,  and  the  cases  cited  there. 
In  Maaaachusetta^  however,  contrary  and  purer  doctrines  seem  to  prevail; 
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The  facts  were  exactly  the  same  as  in  the  former  auit^ 
apon  the  policy  on  her  caigo. 

It  was  admitted,  that  the  amount  of  the  bottomry  woi 
2(\000  marks  banco^  or  6,600  dollars. 

'or  wtger  policies  appear  to  be  oonaidered  tbere  aa  albaolutely  Void.  Amorff 
t,  l\fng,  2  Mass.  Rep.  1. 

An  interest^  to  be  ioavirable,  may  be  either  legal  or  eqaitable,  vested  or 
conHngent ;  but  it  must  be  a  lawAil  interest,  and  there  must  be  a  sabjeoi 
matter  in  esse,  in  which  it  exists,  or  out  of  which  it  may  arise. 

The  irOereai  i>twt  be  a  laufid  itUerest;  that  is,  auch  aa  is  within  the  protec- 
tion, and  within  tlie  policy  of  the  law*  Therefore,  the  interest  of  an  enemy 
is  not  insurable ;  {Brandon  ▼.  Neebit,  6  D.  &  E.  23 ;  Brietow  y.  Jbwers,  ib.  85,) 
nor  of  a  subject  trading  with  an  enemy ;  {Pt>tt»  v.  Bellf  8  D.  &  E.  648,)  nor 
of  a  neutral  in  goods  (o  an  enemy  *s  port;  {Bromiey  ▼.  BesaeUinef  I  Camp.  76,) 
nor  lh)m  it  if  he  be  there  resident,  and  carry  on  trade ;  (M^OonneU  y.  EeeU»\ 
2  Boa  A  PuIL  113,)  nor  that  of  mates  or  eeamen  in  their  wages,  or  a  specifle 
article  by  way  of  doueeut  or  extra  compensation  beyond  wages ;  ( Wsbiter  y. 
JDe  Taaeet^  7  D.  ft  E.  167,)  nor  that  of  a  lender  of  money  to  a  captain  of  a 
vessel  to  be  paid  out  of  the  freight.  Wibon  v.  Boyai  Ex,  Ass,  Co.  2  Camp. 
623.  But  where  the  interest  is  such  as  is  witliin  the  protection  and  policy 
of  the  law,  it  is  insurable ;  as  tliat  of  a  governor  in  a  fort  used  as  a  trading 
post;  {Carter  v.  Bothm^  3  Burr.  1905,)  of  a  captain  of  a  vessel  in  his  wasea^ 
{King  v.  Glover^  2  N.  R.  206,)  or  of  a  neutral  in  goods  from  an  enemy's  to  a 
friendly  port  Bromiey  v.  HeneUiMy  ubi  9fip,  But  quaere  as  to  a  policy  ia 
such  a  caso,  "at''  and  *^fromJ^ 

The  wterest  must  be  legal  or  eguUabk.  If  it  would  not  be  acknowledgecl 
either  at  law,  or  in  equity,  it  is  not  a  subject  of  insurance.  Therefore  a  pe^ 
son  who  has  paid  for  a  ship  cannot,  in  England,  insure  the  freight,  unless  his 
name  be  in  the  certificate  of  registry ;  {Camden  v>  Anderson^  5  IX  ft  E.  t09 ; 
Msersh  v.  Robinson,  4  Bsp.  Rep.  98,)  because,  under  the  British  regisler  act^ 
even  a  conveyance  is  absolutely  void,  if  the  name  of  the  purchsfler  do  nol 
appear  in  the  certificate ;  aHter  with  us,  botli  as  ta  ship  and  freight,  even  of 
an  Englisli  vessel,  unless  the  British  register  act  be  proved,  <b»  whi^  parol 
testimony  is  not  suflBoient    Kenny  v.  Clarkson,  1  Johns.  Rep^  a8& 

A  mere  power,  whether  given  by  statute  or  otherwise,  **  to  take  into  poll 
session,  manage,  sell  and  dispose  o%"  ships  and  cargoes  detained  by  the  orde. 
of  govenunent,  does  not  create  an  insurable  interefit  iMcena  v.  Crent^Kt^ 
2  K  R  269,  unanimously  confirmed  by  all  the  Judges  in  the  house  of  lords 
OD  the  29th  of  June,  1808,  and  overraling,  on  this  point,  the  judgment  fa 
the  same  case,  3  Bosw  ft  IMll.  75,  and  Otne/brct  v.  B^mkr^  8  D.  ft  E.  13.  It 
is  therefore  doubtful  how  far  prize  agents  and  others  efusdem  generis^  hav« 
any  insurable  interest  in  captured  vessels  and  cargoes  sent  to  them.  Unless 
•0  fiir  as  tlieir  bwn  commission,  and  Hens  for  balancea  dne,  may  extend.   But 
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The  judge  before  whom  the  caiues  were  tried,  charged 
the  jary,  that  if  they  believed  the  port  of  Cadiz  was  blocks 
aded  at  the  time  the  Prosper  entered  that  harbor,  this  being 
a  breach  of  neutrality,  would  vacate  the  oolicy.    That  the 

/there  be  either  a  legal  or  equitable  intereet,  though  imdiTided,  it  is  insor- 
able ;  as  whore  a  statate  enacts  that  property  captured  from  the  enemy  shall 
be  divided  among  the  captors^  their  interests  are  insurable  even  before  con- 
demnation. StirUng  ▼.  Vanghan.  2  Gampu  225 ;  Bodkm  t.  .fl^  8  D.  &  B. 
164;  Le  Onur. Hughes,  Park,  358. 

Where  there  are  a  multiplicity  of  interests^  either  legal  or  equitable,  in  the 
same  subject,  each  may  be  the  basis  of  a  separate  policy,  according  to  the 
right  of  tlie  underwritten.  Therefore,  a  mortgagee  of  goods,  after  the  mort- 
gage lias  become  absolute,  may  insure  his  legal  interest,  and  the  equitable 
one  of  the  mortgagor;  {Smiih  ▼.  LaaerUts,  2  D.  A  E.  188,  per  Ashhurst,  J.,) 
a  third  owner  of  a  ship,  his  third  of  the  freight;  {SanMm  y.  Bafl,  4  DalL  459,) 
■0^  though  he  be  entitled  only  in  virtue  of  a  purchase  of  a  third  of  the  ton- 
nage for  the  Toyage ;  (id.  ibid,  but  see  RUey  t.  Ddqfidd,  infra ;)  an  endorsor 
of  a  bill  of  lading,  who  has  transferred  only  tlie  net  proceeds,  his  interest  in 
the  surplus  value ;  {ffibbert  and  others  v.  Carter^  1  D.  &  £.  745,)  a  fiictor  to 
whom  a  trader  is  indebted,  the  amount  of  his  debt,  in  a  policy  on  goods 
which  he  is  advised  wiU  be  shipped  to  him ;  {Godin  v.  Boy.  Ass.  Co.  1  Burr. 
489,)  for,  wherever  the  law  would  give  a  man  a  lien  on  property,  to  that 
extent  he  may  insure;  {Wolfe  t.  Homcastie^  1  Boa.  &  Pull.  316,)  and,  firom 
tihe  case  of  Godin  r.  Boy,  Ass.  Co.,  it  seems  that  a  bona  fide  policy  on  the 
expectation  of  the  consignment  advised,  will  not  be  defesited  by  Uie  con- 
signor's making,  against  good  faith,  a  valid  disposition  of  tlie  promised  re- 
mittaBoei 

A  surety  in  a  vice-admiralty  court  to  whom  a  vessel  and  caigo  are  de- 
livered over  to  indemnify  him  against  loss,  for  becoming  security  on  entering 
•n  appeal,  has  an  insurable  interest  to  the  whole  amount  of  both.  BusseH 
T.  *Un.  Ins.  Co.,  4  Dall,  421.  So  a  part  owner,  who  chartere  the  other  half 
of  the  vessel  under  an  agreement  to  pay  a  certain  sum  in  case  of  her  los^ 
Bay  insure  her  Ml  value  without  disclosing  the  nature  of  his  interest  Ofioer 
V.  Grem,  3  Massw  Rep.  133.  Note,  however,  the  diversity  between  tb« 
British  register  act,  and  that  of  the  United  States. 

.If  there  be  a  legal  interest,  it  is  not  necessary  that  it  should  be  benefidal, 
fai  order  to  Knder  it  insurable;  therefore,  a  mere  trustee,  owner  of  a  vessel 
not  entitled  to  the  privileges  of  the  American  flag;  (Bhind  v.  WUkinaon,  S 
Taunt  237,)  a  fortiori,  if  it  be  beneficial,  though  merely  equitable,  as  that  of 
meesitU  qite -trust  for  whose  use  goods  are  sent  to  a  third  person.  MU  v. 
Secretan,  1  Bos.  k  Pull  315. 

Hu  interest  may  be  contingent;  as  the  ooncmisBions  of  a  consignee;  (JFUal 
v..Xe  Musurisr,  Park,  355,)  or  of  a  captain  on  sales;  {King  t.  Glover,  2  II. 
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tamages  and  repairs  of  the  vessel  having  happened,  and 
been  made,  at  distant  periods,  (the  first,  between  the  arrival 
of  the  vessel  and  the  14th  of  October,  when  she  was  blown 
to  sea,  and  the  second,  between  that  day  and  the  16th  ol 
November,)  were  to  be  considered  separately,  in  determin- 
ing whether  the  loss  was  total,  or  partial ;  and  that  to  con- 
stitute a  total  loss,  the  subject  must  be  injured,  or  impaired 
in  value  to  the  amount  of  one  half.  That  the  plaintiff  ap- 
peared to  consider  the  several  injuries  as  merely  partial, 
because  he  repaired  the  vessel  both  before  she  was  forced 
to  sea,  and  after  her  return  to  Cadiz,  and  previous  to  her 
abandonment  there.  That  the  wages  and  provisions  during 
detention  in  Cadiz  were  to  be  deemed  general  averages ; 
and|  lastly,  that  a  pro  rata  freight  was  earned  as  far  as 
Cadiz. 
The  jury  brought  in  their  verdict  in  the  following  words : 
''The  jury  find  for  the  plaintiff  an  average  loss  on  the 
ship  Prosper  and  freight,  allowing  four-fifths  of  herfreight^ 
or  2,400  dollars,  to  have  been  earned  on  her  arrival  at 
Cadiz.  The  jury  are  of  opinion,  that  in  making 
up  the  *amount  of  the  general  average,  the  sea-     [*14] 

R,  206,)  or  the  oompensatioii  of  a  sapercargo  out  of  the  proceeds  or  goods 
of  an  adventure  under  hia  direction ;  (BobiMan  r.  K.  7.  Ina.  Co.  post,  367,) 
or  the  expected  profits  on  a  cargo  belonging  to  the  assured ;  {Grant  v.  Parkin' 
•on,  Park,  364;  ]  Marsh.  97;  Hodgson  v.  Glover^  6  East,  316;  IbmY.Smith, 
3  Gaines*  Rep.  246 ;  Mumford  v.  ffaUett,  I  Johns.  Rep.  433,)  or  those  on  a 
cargo  to  be  purchased  by  investing,  or  exchanging  another  cargo.  Barclay 
Y.  CbcmiM,  2  East,  644.  So  the  interest  of  a  creditor  in  the  life  of  his  debtor. 
Per  Lord  Kenyon,  in  Anderson  v.  Edie,  Paric,  676 ;  GodsaU  v.  Boidero,  0 
East,  72.  But  there  must  be  an  actual  existing  subject  capable  of  specifio 
designation  out  of  which  the  interest  insured  is  to  arise ;  therefore  the  ex- 
pected profits  or  commissions  on  a  cargo  expected  to  be  shipped,  are  not 
faisurable.  Wood  v.  Knox,  Park,  366;  1  Camp.  643,  a  0.  Where  the  interest 
is  of  a  particular  kind,  it  must  be  disclosed  and  underwritten  as  such ;  as 
those  of  bottomry  and  respondentia;  {Black  v.  Glover^  3  Burr.  1394 ;  Robert' 
son  ds  Brovm  y,  Uh.  Ins,  Co.^  1  Johns.  Gas.  260,)  or  that  of  fraiglit  reserved 
to  the  vendor  of  a  vessel,  for  the  voyage  next  after  her  sale.  RiUy  v.  Dda' 
JIdd,  7  Johns.  Rep.  622.  But  see  Sansom  ▼.  BdH  4  DaU.  469,  where  this 
point  is  not  madei 
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men's  wages  and  provisions  should  be  charged  during 
Ihe  detention,  on  the  jmnciple  that  the  detention  was  un- 
usual,  and  presents  an  extraordinary  case  within  the  hazard 
insured  against  bj  the  policy." 

A  motion  was  now  made  for  a  new  trial,  on  the  part  of 
the  plainti£^  by  whom  the  following  points  were  relied  on : 

1.  That  the  captain's  want  of  funds  to  repair  the  injuries 
of  the  ship,  and  get  her  to  sea,  was  a  just  cause  of  abandon'* 
ment 

2.  That  if  the  plaintiff's  claim  is  to  be  affected  at  all  by 
the  bottomry  bond,  it  only  renders  him  liable  to  account  to 
the  defendant  for  the  value  of  the  ship  at  the  time  she  was 
seized  and  sold  at  Cadiz,  the  amount  of  which  sales  shows 
her  value. 

3.  That  the  plaintiff  has  a  right  to  be  reimbursed  the 
moneys  expended  in  repairing  the  ship,  whatever  may  be 
his  right  to  recover  with  respect  to  the  ship  herself. 

4.  That  the  freight  was  totally  lost,  by  the  voyage  to 
Algiers,  &c  being  defeated,  as  no  part  of  it  became  payable 
until  the  cargo  was  delivered  there. 

5.  That  if  the  ship  earned  a  pro  rata  freight,  the  plaintiff 
has  a  right  to  apply  the  proceeds  of  the  cargo  which  he  re- 
ceived, or  so  much  as  will  be  necessary  for  that  purpose. 

On  the  part  of  the  defendant,  the  points  insisted  upon, 
were, 

1.  That  Cadiz  was  a  blockaded  port 

2.  That  the  plaintiff  had  not  an  insurable  interest  in  the 
ship,  except  for  the  surplus  value,  beyond  the  sum  men* 
tioned  in  the  bottomry  bond 

5.  That  if  the  vessel  was  insurable  by  the  plaintiff,  still, 
that  as  the  defendant  was  deprived  of  the  property  aban* 
doned,  by  the  seizure  under  the  bottomry  bond,  the  plain* 
tiff  cannot  recover. 

4.  That  if  the  loss  is  to  be  ascribed  to  the  fever,  it  is  not 
a  peril  within  the  policy. 

6.  That  one  third  is  to  be  allowed  in  the  repairsi  new  fc^ 
old. 
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Bigg9y  for  the  plaiatiff.  The  subject  of  blookade  has 
beeo  sufficiently  argued  iu  the  preceding  cause.  On  the 
first  point  it  is  admitted,  that  if  there  was  a  want 
of  funds  to  ^continue  the  voyage,  it  was  a  legal  [*15J 
sanction  for  abandoning.  For  allowing  her  re< 
paired,  if  unable  to  fit  out  for  sea,  without  selling  so  much 
IS  would  break  up  the  voyage,  the  right  was  still  the  same. 
Cazdfsiy.SUBarbe,  1  J}.4  B.  187;  Ooss  v.  Fitter*, 2  Burr. 
S96 ;  HamiUon  v.  Mendez,  2  Burr.  1209,  the  third  resolu- 
tion. The  second  question  is  in  fact  this,  whether  a  bona 
pdfi  owner  of  a  vessel,  who  does  not  appear  to  have  given 
the  bottomry  bond,  has  not  as  extensive  an  insurable  inter- 
est as  if  the  bond  did  not  exist  This  will  depend  on, 
whether  the  bottomry  was  then  a  subsisting  lien  on  the 
property  ?  A  bottomry  given  abroad  is  a  charge  on  the 
d^ip  only  to  the  next^  or,  at  the  utmost!,  her  home  port,  on 
her  arrival  ut  which  it  ought  to  be  put  in  force.  If  it  be 
not^  and  the  vessel  be  permitted  to  sail  on  another  voyage, 
the  lien  is  gone  against  a  third  person,  who  comes  in  as  a 
purchaser,  without  notice,  for  a  full  consideration.  In  this 
situation  the  plaintiff  stands.  Though  it  must  be  confessed, 
the  Gk)urt  In  Spain  has  acted  on  a  different  principle,  it 
ought  not  however,  to  control  our  own  law.  But  it  ia 
evident,  however  this  may  be,  the  bottomee  is  not  the  legal 
owner ;  the  bottomer  cannot  at  law  commit  bairratry.  Lexmn 
V.  SuasaOj  2  Marsh.  452,  463.  So  little  is  the  person  hold* 
ii^  a  boitomry  bond  the  legal  owner  of  the  ship,  that  he 
eannot,  by  insurance,  under  that  word,  cover  his  interest. 
Abbott,  117,  s.  20;  Hobertaow  v.-' — •■ — ^,  in  this  court 
Here,  then»  as  we  paid,  with  the  money  laid  out,  the  full 
value  insured  upon  the  ship,  and  as  she  was  discharged 
fsom  the  bottomry,  by  the  laches  of  not  putting  the  bond  in 
Ibiee,  wo  were  entitled  to  a  verdict  for  a  total  lost  But  al- 
lowing the  policy  affected  by  the  bottomry,  we  are  to  ac- 
count for  no  more  than  the  sum  produced  by  her  sale,  and 
the  balance  ia  what  we  have  a  right  to  claim ;  as,  however, 
hor  pvice  was  inoreased  by  the  value  of  the  repairs  we  gave 


16  CASKS  IN  THE  SUPREME  COURT. 


Williams  v.  Smith. 


her,  to  that  extent  also  we  ought  to  recover.  Every  reason 
which  will  operate  in  our  favor,  on  the  vessel,  can,  with 
equal  efficacy,  be  applied  to  the  freight ;  for  this  is  to  be 
supported  only  on  the  principle  of  ownership.  If  we  have 
a  just  demand  for  any  freight,  it  must  be  for  the  whole,  the 
contract  being  in  a  gross  sum,  and  not  so  much  per  barrel, 
or  cask.  In  these  cases,  therefore,  as  there  is  no  apportion- 
ment, the  whole  being  due  on  arrival  at  the  port  ol 
[*16]  delivery  alone,  *every  loss  must  be  total.  Paul  v. 
Birch,  2  Alk.  621 ;  Abbott,  244  That  the  contract 
for  freight  was  by  bill  of  lading,  and  not  by  way  of  charter 
party  under  seal,  is  immaterial,  as  would  seem  from  the 
reasoning  in  Oooke  v.  Jennings^  7  D.  &  E.  381.  Bright  v. 
Cotvper,  1  Brownl.  21.  The  only  exceptions  to  this  rule 
are,  first,  where  the  ship  being  incapacitated  from  pursuing 
her  voyage,  and  the  master  being  willing  to  procure  an- 
other to  transport  her  cargo,  the  merchant  will  not  agree ; 
secondly,  where  the  shipper  consents  to  reeceive  his  pro* 
perty  at  an  intermediate  port.  In  the  first  of  these  cases 
the  whole,  in  the  latter  a  pro  rata,  freight  is  earned.  But 
the  acts  of  the  plaintiff  in  this  respect  were  all  done  in  the 
character  of  master.  The  bill  of  lading  was  to  deliver  to 
another,  his  joint  interest  therefore  immaterial. 

Harison  and  Bogert,  contra.  The  bottomry  s  in  itself 
an  insurance  pro  tanto,  and  therefore  the  surplus  only  can 
be  insured,  according  to  the  words  of  our  policies.  Was 
it  otherwise,  a  man  might  hypothecate  three  or  four  times 
over,  insure  the  full  amount,  and  recover  from  the  under- 
writer also.  It  must  be  supposed  that  the  purchaser  took 
the  Prosper  with  her  encumbrance,  like  mortgaged  lands. 
The  maxim  of  caveat  emptor  shows  this,  and  at  all  events, 
as  the  plaintiff  was  on  the  spot  when  she  was  sold,  and 
authorized  to  work,  labor,  &c.  for  the  underwriter,  it  was 
incumbent  on  Captain  Williams  to  have  interposed  a  claim 
for  the  defendant.  This  is  such  a  species  of  default  as  must 
make  him  liable  to  us,  and  therefore  ought  to  prevent  hisi 
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recovery.  It  has  taken  from  us  the  subject  matter  of  in- 
Borance,  which,  after  abandonment,  he  ought  to  have  pro- 
tected ;  for  if  the  bottomry  was  not  a  lien  subsisting,  the 
ship  might  have  been  reclaimed.  It  would  seem,  however, 
to  be  otherwise ;  for  if  not,  a  ship  might  be  fraudulently 
sent,  instantly  after  her  arrival,  on  a  new  voyage,  and  the 
bottomry  thus  defeated.  The  interests  of  commerce  require 
a  different  rule.  It  is  to  be  supposed  the  purchaser  knew 
of  the  encumbrance ;  if  so,  it  ought  to  have  been  commu- 
nicated, and  this  would  also  vitiate  the  policy.  For  this 
purpose,  everything  that  has  been  said,  as  to  blockade,  is 
equally  fatal.  But  there  was  not  any  insurable  interest, 
for  the  amount  of  the  bottomry  exceeded  the  cost  of  the 
vessel.  Allowing,  however,  a  surplus  from  the  sale  . 
even  from  that  *as  the  jury  have  found  only  an  [*17] 
average  loss,  there  must  be  a  deduction  of  one-third, 
new  for  old.  A  total  loss  on  the  ship,  it  cannot  be.  Her 
first  repairs  made  her  fit  for  sea,  and  though,  after  the 
storm,  her  carg3  might  be  more  than  half  deteriorated,  that 
would  not  justify  abandoning  the  ship,  though  her  decay 
might  authorize  an  abandonment  of  the  cargo,  as  it  would 
be  a  breaking  up  of  the  voyage.  This  shows  on  her  it  can 
be  only  a  partial  loss.  There  is  no  evidence  that  she  was 
deteriorated  a  moiety  of  her  value.  The  cases  cited  to  show 
no  freight  was  earned,  prove  the  reverse ;  for  they  were  on 
charter  parties  und^  seal,  and  expressly  show  the  distinc- 
tion denied.  Wherever  the  master  is  not  requested  to  take 
on  the  goods,  he  is  entitled  to  pra  rata  freight  Luke  v. 
Lyde,  Burr.  889.  And  here,  as  the  plaintiff  was  owner  of 
the  ship,  and  consignee,  he  cannot,  in  that  double  capacity 
be  considered  as  acting  wholly  for  his  own  benefit,  and  to 
charge  the  underwriter.  As  shipper,  he  was  bound  to  pay ; 
as  owner,  to  receive  freight ;  his  actions  cannot  be  con- 
strued to  be  totally  as  agent  for  the  insurer,  to  enable  him 
to  receive  everything  and  pay  nothing.  The  jury  find  a 
pro  ratft  freight  earned ;  this  could  have  been  only  on  the 
supposition  that  the  goods  were  received  by  the  plaintiff 
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BamiUon^  in  reply.  If  the  interest  of  the  plaintiff  be 
merely  that  of  an  equity  of  redemption,  it  is  insurable.  Al* 
lowing,  therefore,  that  the  interest  was  only  a  surplus^  the 
policy  is  vaild,  and  we  must  recover  for  that.  But  not 
knowing  the  previous  encumbrance,  the  assurance  waa 
made  for  the  whole,  and  the  premium  paid  for  that.  Both 
parties  were  in  the  dark ;  and  in  cases  of  mutual  error,  he 
who  receives  a  consideration  ought  to  be  bound.  The  Bo- 
.man  code  acts  on  tliis^rule.  So  Millar,  40,  41,  97.  If  so, 
a  secret  encumbrance  is  at  the  hazard  of  the  underwriter. 
If  the  vessel  had  been  bottomed  at  a  port  of  necessity,  and 
on  arrival  at  that  of  destination,  though  not  that  to  which 
she  belonged,  the  bottomry  had  been  put  in  force,  the  in« 
surer  would  have  been  liable  for  the  whole,  though  the 
subject  matter  was  lost  to  him,  and  that  by  the  act  of  the 

insured  himself;  a  fortiori  here,  where  it  was  by  a 
[*18]     *third  per8on.(a)    The  policy  being  ^valued  is  an 

argument  for  this ;  because  in  these  the  worth  oi 
the  article  insured  is  agreed  on,  and  if  a  bona  fide  interest  ia 
shown,  it  is  sufficient  The  case  of  The  AstrcM,  (1  Lex.  Mer. 
Amer.  295,)  said  to  be  in  point  to  show  the  deterioration 
of  the  cargo,  will  not  warrant  abandoning  the  ship ;  but  we 
were  on  the  trial  prevented  from  showing  the  ship  was 
half  deteriorated ;  the  judge  charging  the  injuries  to  be 
distinct,  and  not  to  be  considered  together.  This,  we  con* 
tend,  was  wrong,  as  the  accumulated  amount  of  repairs  ne* 
cessary,  carried  them  beyond  the  half,  though  the  money 
was  not  actually  expended,  but  only  seem  to  be  necessary, 
and  the  impracticability  of  procuring  it,  obvious.  If  it  ap- 
pear that  the  whole  cargo  will  not  suffice  to  fit  out,  and 
money  cannot  be  obtained  on  bottomry,  it  can  never  be 
necessary  to  sacrifice  the  cargo  and  expend  it  before  you 
can  abandon ;  yet  this  is  the  result  of  the  defendant's  doc* 
trine  as  to  the  want  of  proof  of  a  deficiency  of  funds.    If  a 

(a)  In  the  case  put,  the  bottoming  would  be  to  protect  the  property  aa- 
•ored,  in  which  the  underwriter  had  an  intereat  The  bottrmry  in  the  pria 
fipal  eaae  prevented  liif  interest  firom  ariaing. 
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man  act  in  two  capacities,  one  as  agent  for  himself  and  au- 
albcTi  and  alao  represeDtative  for  a  third  person,  and  bia 
Qonduct  will  apply  to  the  iotfis  homoy  it  ia  a  rule  so  to  coa« 
aider  it.  The  cargo,  then,  was  delivered  to  him  as  agent 
tor  the  underwriters  alone^  and  this  is  corroborated  by  the 
entry  in  the  consular  books,  which  evinces  on  whose  ao« 
QDunt  the  reception  and  sale  were  made. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  Seve- 
ral of  the  questions  raised  in  thia  cause  have  already  been 
disposed  of  in  the  preceding  case,  against  the  same  defend- 
ant, upon  the  cargo  of  the  same  vessel.  The  circumstances 
relative  to  the  blockade  of  Cadiz,  and  the  detention  in  con- 
sequence of  the  fever  that  broke  out  at  Cadiz,  shortly  after 
the  arrival  of  tho  vessel  there,  are  necessarily  the  same.  It 
having  been  decided  that  Cadiz  could  not  be  considered  a 
blockaded  port,  there  could  be  no  objection  against  this 
vessel's  putting  in  there,  pursuant  to  the  permission  given 
in  the  policy.  It  is  manifest,  from  the  whole  current  of 
the  testimony,  that  there  existed  a  pretty  strong  necessity 
to  put  into  Cadiz  for  the  purpose  of  repairs^  and  that  this 
was  the  sole  obgect,  and  not  for  the  purpose  of  trade.  The 
captain  appears  to  have  acted  with  as  much  de- 
spatch in  procuring  the  repairs  *to  be  made,  as  the  [^19] 
state  of  things  at  Cadiz  would  warrant,  to  have  been 
anxious  to  pursue  the  voyage  to  Algiers,  and  did  every* 
thing  in  his  power  to  accomplish  it,  until  misfortune  after 
misfortune  had  so  increased  his  expenses  that  he  found  it 
impossible,  from  the  want  of  funds,  to  proceed.  Thus  far 
the  £icts  in  these  caaee  are  the  same  as  in  the  case  on  the 
cargo. 

But  in  the  case  on  the  ship  it  appears  that,  before  and 
after  the  time  the  plain tiif  purchased  her,  she  was  under  a 
bottomry  bond  for  upwards  of  6,000  dollars,  given  by  Cas- 
fcimir  Delavigne,  the  former  owner,  of  which  the  pUintifl 
was  wholly  ignorant.  That  while  she  lay  at  Cadiz,  after 
k\\  her  repairs  were  made,  though  not  until  the  .plaintiS 
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found  that  it  was  no  longer  in  his  power  to  proceed  on  the 
voyage  to  Algiers  for  want  of  funds,  and  had  determined 
to  abandon  it,  proceedings  were  instituted  against  the  ves- 
sel under  this  bond,  in  consequence  of  which  she  was  seized 
and  6old  by  order  of  the  Eoyal  Consulado  at  public  auc- 
tion for  38,500  reals  vellon,  (about  1,926  dollars,)*which 
sum,  after  deducting  the  charges,  was  paid  to  the  holder  ol 
the  bottomry.  A  question  then  arises  here,  whether  the 
plaintiff  had  an  insurable  interest  in  this  vessel,  she  being 
under  a  bottomry  bond  to  more  than  the  amount  of  her 
value  in  the  policy.  The  assured  had,  we  think,  an  in- 
surable interest  in  the  subject.  He,  having  possession  and 
the  right  of  redemption,  must  be  considered  the  owner  for 
the  purpose  of  insurance. 

The  hypothecation  does  not  transfer  the  property  of  the 
ship,  but  only  gives  the  creditor  a  privilege  or  claim  upon 
it  to  be  carried  into  effect  by  legal  process.  Abbott,  117.(a) 
The  owner  of  a  ship  who  has  mortgaged  her,  and  who  is 
also  master  of  her,  cannot,  while  he  is  possessed  of  the 
equity  of  redemption,  commit  barratry ;  because  he  is  still 
considered  as  the  owner,  notwithstanding  the  mortgage,  and 
so  cannot  commit  a  fraud  against  himself.  Lemn  v.  Suctsso^ 
in  chancery.  Marsh.  452.  The  doctrine,  that  the  person 
having  the  possession  and  holding  the  equity  of  redemp- 
tion, has  an  insurable  interest,  is  strengthened  by  the  de- 
cision of  this  court  in  January  term,  1801,  in  the  case  ol 
Robertson,  that  the  person  holding  the  bottomry 
[♦20]  *bond  has  not  an  insurable  interest,  without  there 
is  a  special  clause  inserted  in  the  policy,  designating 
the  particular  interest  insured.  There  is  nothing,  we  think, 
in  the  conduct  of  the  plaintifl^  showing  want  of  good  faith ; 

(a)  Qucure^  whether  some  distinction  is  not  to  be  taken  between  cases  on 
bottomry  bonds  and  those  on  bottomry  bills?  In  the  first,  the  vessel  is 
mortgaged  and  assigned  to  the  lender ;  in  the  latter,  she  is  bound  to  the 
payment  And  here  again  a  difference  may  arise  between  cases  in  England 
and  cases  here,  on  account  of  the  woitlings  of  the  register  acts  of  the  tM'O 
sountries. 
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all  the  witnesses  concur  in  representing  that  he  was  ex- 
tremely solicitous  to  pursue  the  voyage  to  Algiers,  but  that 
he  was  obliged  to  abandon  it  for  want  of  funds.  This  was 
on  the  argument  admitted  by  the  defendants  counsel  to  be, 
as  a  general  principle,  sufficient  cause  for  abandonment, 
and  breaking  up  the  voyage.  We  see  nothing  in  this  case 
to  take  it  out  of  the  general  rule.  The  difficulty  and  em- 
barrassment which  the  plaintiff  met  with  in  raising  funds^ 
were  not  occasioned  by  the  bottomry  bond.  No  claim  was 
made  on  this  vessel  by  virtue  of  that  bond,  until  after  the 
captain  had  determined  to  abandon  the  voyage.  The  next 
question,  then,  will  be  as  to  the  amount  of  the  loss  of  the 
ship.  The  underwriter,  we  think,  clearly  ought  not  to 
suffer  in  consequence  of  the  encumbrauce  on  the  ship  by 
the  bottomry  bond ;  this  is  a  loss  that  must  be  sustained 
by  the  plaintiff;  or,  for  which  he  must  look  to  the  person 
from  whom  he  purchased  the  vessel. 

In  ordinary  cases,  immediately  on  the  abandonment^  the 
subject  insured  would  become  the  property  of  the  under- 
writer, and  he  would  be  entitled  to  receive  its  full  value. 
If,  then,  the  underwriter  has  been  deprived  of  this  property 
in  consequence  of  a  lien  or  encumbrance  for  which  he  is 
not  answerable,  the  assured  must  put  him  in  the  same  situ- 
ation he  would  have  been  in,  had  no  such  lien  existed ; 
that  is,  in  the  present  case,  by  deducting  the  value  of  the 
vessel  at  the  time  of  abandonment,  from  the  amount  of  the 
insurance.  And  we  know  of  no  better  rule  by  which  to 
ascertain  that  value,  than  by  the  sale,  provided  there  was 
no  fraud  or  collusion.  Had  not  the  ship  been  seized  under 
this  bottomry  bond,  the  captain  would  have  been  obliged 
to  sell  her,  as  the  voyage  must  have  been  broken  up ;  the 
sale  would  have  been  at  the  same  place,  and  under  equally 
unfavorable  circumstances.  We  can  discover  no  fraud  or 
unfair  conduct  in  the  transaction.  She  was  sold  at  public 
auction  under  the  direction  of  a  public  officer,  and  we  think 
the  price  for  which  she  was  sold,  must,  prima  fade^ 
be  considered  her  true  value,  and  *this  being  less     [*2i] 


21  OASES  IN  THE  SUPBEI£B  OOXJRT. 


WUliaroa  t.  Siniih. 


than  one  half  her  true  value,  there  was^  of  course, 

a  total  loss.     We  are  therefore  of  opinion  the  verdict  was 

against  the  evidence,  and  that  a  new  trial  be  granted  on 

payment  of  costs.     With  respect  to  the  case  on  the  freight, 

we  are  satisfied  with  the  verdict  of  the  jury,  that  there  was 

a  pro  rata  freight  earned,  to  wit,  four  fifths  of  the  wholc^ 

\inounting  to  2,400  dollars.     The  owner  of  the  vessel  was 

also  master,  and  pan  owner  of  the  goods.    We  take  it  to 

be  a  rule  well  settled,  that  where  a  ship  by  reason  of  any 

disaster,  goes  into  a  port  shore  of  the  place  of  destination, 

and  is  unable  to  prosecute  and  complete  the  voyage,  and 

the  goods  are  there  received  by  the  owner,  freight  must  be 

paid  according  to  the  proportion  of  the  voyage  performed. 

This  rule  is  certainly  founded  in  justice  and  equity,  and 

ought  to  receive  a  liberal  application.     The  master  here^ 

acting  in  the  double  capacity  of  captain  of  the  vessel  and 

owner  of  the  cargo,  interfered,  and  disposed  of  the  goods, 

and  although,  perhaps,  it  may  be  difficult  to  say  whether 

in  such  a  disposition  he  acted  in  his  capacity  of  owner  or 

master,  yet,  we  think,  prima  facie,  he  ought  to  be  consid« 

ered  as  acting  in  that  capacity  which  leads  to  the  most 

equitable  result,  and  best  answers  the  end  of  justice. 

The  circumstances  under  which  the  cargo  was  received 
and  disposed  of  by  the  plaintiff,  were  submitted  to  the  Jury, 
who,  by  their  decision,  must  have  considered  him  in  that 
transaction,  as  acting  in  his  capacity  of  owner ;  and  in 
doubtful  cases  where  the  justice  of  the  case  is  with  the  ver- 
dict, we  think  the  court  ought  not  to  interfere  and  set  it 
aside.  The  opinion  of  the  court,  therefore,  is,  that  the 
plaintiff  take  nothing  by  his  motion. 

LrviNGSTON,  J.  Judgment  was  given  in  favor  of  the 
plaintiff  ou  two  other  policies  on  this  voyage ;  the  one 
on  ship,  and  the  other  on  cargo.  I  c6ncur  in  all  the  pointa 
determined,  except  as  to  the  effect  of  the  bottomry  on  the 
insurance,  and  in  conclusion  that  the  voyage  was  finally 
defeated  from  a  want  of  funds.    Here^  also,  I  agree  in  the 
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opinion  jtust  delivered,  that  a  pro  rata  freight  was  earned 
as  far  as  Cadiz,  and  that  if  the  plaintiff  be  entitled  to  re- 
cover at  all,  the  verdict  is  right ;  but  I  cannot  think  the 
defendants  are  liable  for  any  thing  on  this  policy. 

*It  is  essential  to  the  validity  of  every  contract    [*323 
of  this  kind,  that  an  account  be  given  to  the  nn- 
derwritera  of  every  mateial  fact,  which  enhances  the  risk. 
This  account,  in  other  words,  should  be  exact  and  com- 
plete, because  the  insurer  computes  his  risk  by  it    If, 
therefore,  any  circumstrance  be  suppressed  or  concealed, 
which  the  insured  knows  to  exist ;  and  which,  if  disclosed, 
would  entitle  the  other  party  to  demand  a  higher  prenium, 
the  contract  is  void ;  for  every  intentixmal  concealment  of 
citcumstances  which  vary  the  risk,  is  regarded  as  a  fraud. 
But  it  is  not  only  a  fraudulent  concealment  or  misrepre- 
sentation that  will  vacate  a  policy.    If  a  representation  be 
mabe  from  oversight,  or  with  the  utmost  good  faith,  and 
without  any  design  to  impose,  still,  if  it  be  of  a  material 
fact,  and  not  true,  there  is  an  end  to  the  policy*    There  is 
no  reason  why  the  same  rule  should  not  apply  to  an  unin- 
tentional concealment ;  nor  ought  it  to  form  any  excuse 
that  the  assured  knew  nothing  of  the  fact  concealed.    He 
is  supposed  and  ought  to  know  every  thing  material  that 
relates  to  the  subject  of  insurance,  and  is  presumed  to  be 
in  a  situation  to  Jay  before  the  underwriters  every  matter 
necessary  to  form  a  just  estimate  of  the  risk  he  is  about  to 
assume.     The  property  is  his,  and  by  a  moderate  degree 
ofattention  he  might  obtain  every  necessary  information 
respecting  it    If  he  does  not,  he  must  be  deemed  guilty 
of  negligence,  for  which  he  alone   ought  to  suffer.    If 
neither  of  the  parties  know  of  a  circumstance  which  sub- 
sequent events  have  discovered  to  be  important,  the  con- 
tract is  founded  in  mutual  error^  in  which  case  the  partios 
cannot  be  said  to  have  assented  to  it.     If  the  assured  had 
known  the  circumstances,  he  would  not  have  effected  an 
insurance  at  all ;  or  would  have  disclosed  it  to  the  under* 
writers,  who  would  have  declined  the  risk  altogether,  oi 
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have  asked  an  increase  of  prpmium.  These  principles 
accord  with  those  which  are  laid  down  and  illustrated  by 
Mr.  Millar,  in  his  Law  of  insurance,  "  Every  instance  of 
misrepresentation  and  concealment,"  says  this  learne-d 
author,  "  however  unintentional,  if  it  varies  the  risk  under- 
taken,  in  the  minutes  particular,  from  that  understood,  des- 
troys the  consent  of  parties,  and  annuls  the  con- 
[*28]  tract."  "  It  implies  not  only  mistake,  *but  mistake 
founded  in  fault."  "  Culpa  lata,^^  say  "  eqwAartur 
dob:^    Page  49. 

It  remains  to  show  the  application  of  these  principles  to 
the  present  case  I  am  now  considering.  Whether,  in  vir- 
tue of  the  abandoment  at  Cadiz,  the  plaintiiTs  be  entitled 
to  call  on  the  defendants  for  payment  of  their  subscription 
to  the  policy,  inasmuch  as  she  was,  within  ten  days  there- 
after, and  before  the  defendant  could  by  any  possibility 
have  heard  of  the  abandonment,  seized  to  satisfy  a  bot- 
tomry bill  of  which  they  knew  nothing  ? 

The  insured,  before  an  indemnity  can  be  demanded  of 
an  underwriter  for  a  technical  total  loss,  must  abanden  ot 
cede  to  him  all  the  property  that  may  be  recovered  from 
shipwreck,  or  any  other  peril  enumerated  in  the  policy. 
In  virtue  of  this  abandonment,  the  underwriter  is  entitled 
to  the  property  saved,  and  to  dispose  of  it  as  he  ma}' 
think  proper.  But  if  the  property  thus  ceded  be  withheld 
from  any  other  cause  than  from  one  of  the  perils  insured 
against ;  or  if  he  cannot  obtain  possession  for  any  other 
reason  than  on  account  of  such  peril,  he  ought  not  to  be 
held  to  pay  for  the  loss.  It  is  certainly  part  of  the  con- 
tract, that  in  case  of  abandonment,  the  assurer  shall  have 
the  property  saved  so  far  as  his  insurance  extends ;  and  if 
this  right  be  defeated  by  any  act  of  the  assured,  or  by  any 
circumstance  not  within  the  perils  insured  against,  and  not 
known  to  the  underwriter,  he  cannot,  without  manifest 
injustice,  be  chargeable.  In  this  case  the  property  was 
kept  from  the  defendants,  and  the  object  of  the  abandon- 
ment thus  do6»ated,  not  by  any  accident  within  the  policy, 
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but  by  enforcing  a  mortgage  which-  existed  long  before 
the  insurance  was  effected.  It  cannot  be  pretended  that 
the  defendants  assumed  this  risk,  nor  that  thej  would,  but 
for  a  very  large  premium,  have  exposed  themselves  tc»  it. 
It  is  not  enough  that  the  plaintiff  is  willing  to  credit  them 
with  the  proceeds  of  the  sale  under  the  sentence  of  the 
Spanish  tribunal,  which  were  applied  to  extinguish  the 
bond.  It  is  the  sale  itself  of  which  they  complain.  No 
one  can  say  that  a  compulsory  disposition,  in  a  foreign 
port,  of  any  American  vessel,  and  that  for  cash,  will  fur^ 
flish  a  fair  criterion  of  her  real  value ;  nor  is  it  probable 
that  the  defendants,  is  left  at  liberty,  as  they  ought 
to  have  been,  would  have  sold  her  *in  u  way,  [*24] 
which  could  not  but  be  attended  with  great  sacrifice. 
They  would  probably  have  ordered  her  to  this  country,  or 
pursued  other  measures  to  make  the  most  of  the  property. 
This  reasoning  may  at  first  appear  more  applicable  to  an 
msurance  on  the  vessel,  but  I  have  not  thought  it  necssary 
to  make  any  distinction  ;  for,  on  the  principles  on  which  I 
proceed,  if  the  voyage  were  impeded,  or  finally  defeated, 
by  occasion  of  the  bottomry ;  the  underwriters  on  freight 
ought  to  be  more  liable  than  those  on  the  ship.  But  it  is 
alleged,  that  it  being  determined  to  abandon  the  voyage 
previous  to  any  proceeding  on  the  bottomry,  and  the  un- 
derwriters being  fixed  by  such  abandonment,  it  is  of  no 
importance  what  became  of  the  property  afterwards. 
Without  examining  the  effect  of  an  abandonment  of  a 
voyage,  thus  declared  abroad  before  a  consul,  and  without 
any  communication  of  it  until  long  after  to  the  under- 
writers, I  think  it  has  been  already  shown  that  even  if  the 
abandonment  were  good,  yet  if  its  object,  /U9  it  regarded 
the  defendants,  were  defeated  by  judicial  process  not 
grounded  on  any  marine  peril,  there  ought  to  be  no  re- 
covery. The  want  of  funds,  I  am  satisfied,  was  a  mere 
pretence  to  break  up  the  voyage,  before  a  seizure  took 
place  under  the  bottomry.  It  is  incredible  that  in  such  a 
city  as  Cadiz,  between  which  and  New  York  there  is  a 
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ooDii^ADt  oommeFcial  intercourse,  it  should  not  be  prai^tioa* 
ble  to  raise  f uDds  neoessary  to  repair  the  Prosper ;  but  if 
such  difficulty  existed,  it  may  fairly  be  imputed  to  the 
owner's  inability  to  give  an  adequate  security  on  the  ves* 
sel  in  consequence  of  the  antecedent  hypothecation^  and 
this  furnishes  another  reason  for  not  rendering  the  under^ 
writers  liable.  But  for  this  obstacle^  no  doubt,  money 
'^'x>uld  have  been  raised.  My  own  belief  is,  and  it  is  war^ 
ranted  by  the  whole  course  of  the  transaction,  that  no  idea 
was  entertained  of  abandoning  the  voyage  to  Algiers  until 
after  Williams  discovered  that  the  bottomry  bill  was  in 
Cadiz;  and  that  to  avoid  an  arrest  on  that  account,  he 
contrived  to  put  a  period  to  the  voyage,  pretending  that 
no  funds  were  to  be  had  to  pay  for  or  finish  the  repairs 
How  could  this  be  possible?  Mr.  Terry,  the  American 
Consul,  had  already  paid  for  all  the  repairs  which  had  been 
put  on  previously  to  her  being  blown  to  sea ;  and  it  is 
very  evident  that  when  she  was  thus  forced  out  o{ 
i*26]  *the  bay  of  Cadiz,  she  was  preparing  to  go  to  Al 
gier&  The  injury  she  sustained  at  this  time  was 
too  trifling  to  cause  any  delay,  and  the  repairs  of  the  for- 
mer  injuries  being  paid,  I  regard  as  wholly  fictitious  the 
difficulty  about  funds.  I  neither  believe  it  real,  nor  that 
it  had  any  influence  in  terminating  the  voyage.  My  opi* 
nion  therefore  is,  that  a  new  trial  be  granted,  not,  however, 
because  the  damages  are  too  small,  but  because  the  plain- 
tiff is  not  entitled  to  recover  any  thing. 

In  the  action  on  the  ship  new  trial  granted. 

In  that  on  the  freight  refused. 
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Hendricks  against  Judah. 

Cf  a  house  be  taken  for  a  year  before  an  act  of  bankruptcy,  and  the  bankrupt 
continue  in  possession  afterwards,  he  is  not  discharged  from  the  subscquesl 
rent  by  his  certificate.(a) 

AcnoN  on  the  case,  for  the  use  and  occupation  of  a 
house.  One  count  was  on  a  parol  agreement  by  the  de- 
fendant with  the  plaintiff,  to  take  a  house  of  him,  which  the 
defendant  afterwards  refused  to  occupy,  or  pay  the  rent  for. 
The  other,  money  paid,  laid  out,  and  expended,  to  the  use 
of  the  defendant.  A  verdict  having  been  rendered  for  the 
plaintifij  the  question  of  his  right  to  recover  was  reserved 

(a)  Where  the  cause  of  action  entirely  arises  afler  an  act  of  bankruptcy,  a 
certificate  is  not  a  bar.  Therefore,  the  certificate  of  a  bankrupt  endorser  en 
a  bill  or  note  is  not  a  bar  to  an  action  by  hin  endorsee  who  has  taken  up  the 
security  subsequently  to  the  act  on  which  the  commission  issued.  See  Bam- 
ford  y,  Burrell,  2  Bos.  &  Pull.  I.  So  the  dischargee  of  an  insolvent  does  not 
exonerate  from  the  demand  of  his  bail,  who  were  fixed  previously  to  its 
being  obtained,  and  pay  the  money  aAierward.  JBuel  v.  Gordon,  6  Johns. 
Rep.  126.  On  the  same  principles  demands  by  obligees,  on  bonds  condi- 
tioned to  save  harmless,  if  damnified,  may  be  enforced  notwithstanding  a 
certificate  posterior  to  their  date,  it'  the  contingency  of  injury  do  not  arise 
till  after  the  act  of  bankruptcy ;  aliteTf  when  the  bond  is  to  pay  absolutely 
on  a  certain  day,  or  is  previously  forfeited.  Tbugsaint  t.  ^farHnaffit^  2  D.  A 
B.  100;  Martin  v.  Court,  ib.  640 ;  Hodgson  v.  BeO,  1  D.  &  K.  91.  So  undet 
our  insolvent  law,  though  the  forfeiture  be  merely  that  of  not  procuring  a 
conveyance  of  a  certain  specific  number  of  acres  of  land,  for  which  the 
obligor  had  received  payment  Clinton  dk  Norton  v.  JTart^  1  Johns.  Rep. 
375.  It  has  by  a  late  decision  been  ruled,  that  a  certificate  of  a  bankrupt 
does  not  discharge  from  a  judgment  subsequently  entered  on  a  cognovit  given 
before  the  certificate,  the  cognovit  being,  as  it  is  said,  a  mere  acknowiedgnnent 
of  damages.  Wybome  v.  Boss,  2  Taun.  68.  AliteTj  where  the  judgment  is 
before  the  discharge,  though  the  costs  be  taxed  afterwords,  and  arise  on  a 
judgment  ofnonpioa.  Hurst  v.  Mead,  5  D.  «fc  E.  365.  The  principle  of  the 
last  decision  governs  in  cases  under  our  insolvent  law,  a  discharge  according 
to  which  will  exonerate  from  costs  subsequently  ascertained,  on  a  judgment 
previously  rendered;  (Warne  v.  Corutant,  6  Johna  Rep.  135,)  though  it  be 
only  on  a  non  oros,  Thomas  v.  Striker^  ib.  13G  TL\a)\  but  see  the  next  not* 
and  cases  there. 
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for  the  opinion  of  the  court,  on  a  case  which  was  shortly 
this: 

The  defendant  applied  to  a  Mrs.  Bowne  to  rent  him  a 
house  from  the  first  of  May,  1800,  to  the  first  of  May,  1801. 
This  she  refused  to  do,  but  said  that  she  would  let  it  to  the 
plaintiff,  who  might  underlet  it  to  the  defendant.  This  was 
accordingly  done.  In  September,  1800,  the  defendant  be- 
came a  bankrupt,  and  duly  obtained  his  certificate,  but  the 
plaintiff  never  took  the  house  off  his  hands,  though  it  wa3 
for  the  most  part  unoccupied,  and  had,  by  the  courtesy  of 
the  defendant,  been  in  some  degree  occupied  by  the  plain- 
tiff, who  paid  to  Mrs.  Bowne  the  rent  for  the  three  quarters 
due  after  the  bankruptcy.  To  recover  this  the  present  suit 
was  instituted,  and  the  sole  question  was,  whether  the  bank- 
ruptcy in  September,  and  certificate  thereon,  was  a  dis- 
charge from  the  subsequent  rent? 

Riggs^  for  the  plaintiff.  Under  the  circumstances  of  ttufl 
case,  the  plaintiff  may  perhaps  be  considered  as  a  surety 
for  the  defendant,  paying  the  debt  after  the  bankruptcy  of 
the  principal.  In  this  point  of  view,  the  very  cause  of 
action  would  be  subsequent.  But  taking  it  simply  as  a 
matter  between  landlord  and  tenant,  it  is  a  general  propo- 
sition, ihat  the  latter  does  not  become  a  debtor 
[*26]  to  the  former,  in  a  sense  *that  would  make  bank- 
ruptcy a  discharge,  until  after  the  rent  falls  due. 
If  it  be  quarterly,  then  at  the  expiration  of  each  quarter  ; 
if  annually,  then  at  the  end  of  the  year.  This  principle 
will  be  found  in  Cullen's  Bankrupt  Law,  126,  in  Mills  v. 
Auriol,  1  H.  Black.  433,  and  Naish  v.  Tatloch,  2  H.  Black. 
819.  The  tendency  of  the  cases  is  to  settle  this  point,  aa 
between  landlord  and  tenant,  because  a  demand  for  rent, 
which  was  not  payable  antecedent  to  a  bankruptcy,  cannot 
be  proved  under  the  commission.  If,  therefore,  it  cannot 
be  proved,  it  cannot  be  barred,(a)  and  the  bankrupt  con- 

(a)  This  position,  though  generally  laid  down,  is  not  strictly  oorrect    U 
teems  that  there  ire  circumstances  under  which  a  demand  will  bo  barred  Ynj 
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tuiucs  liable  notwithstanding  his  certificate,  which  has  only 
a  retrospective  and  not  a  prospective  view.  Bat  there  is  a 
special  count  on  a  purol  agreement  to  use,  occupy,  and  pay, 
alleging  damages  by  a  breach  in  refusing;  surely,  a  pre* 
vious  bankruptcy  is  not  a  bar  to  a  recovery  in  an  action 
sounding  in  damages  to  be  subsequently  assessed. 

TVoup^  contra.  As  the  defendant  rented  firom  the  plain- 
tiff, it  is  a  question  merely  between  landlord  and  tenant. 
An  underletting  can  never  change  the  mesne  tenant  into  a 
surety.  It  is  settled,  that  to  an  action  of  debt  on  a  lease, 
brought  after  a  bankruptcy,  for  rent  subsequently  accrued, 
the  certificate  is  a  bar,  nay,  even  if  it  be  on  the  implied 
covenant  in  the  r€ddendum.{a)  A  distinction,  however, 
has  in  the  English  books  been  taken,  where  the  suit  is  on 
an  express  covenent  to  pay,  in  which  case  it  is  said  the 
bankruptcy  is  not  a  discharge.  1  Saund.  241 ;  4  D.  &  R 
94 ;  1  H.  Black.  433.  The  reasoning,  however,  on  which 
the  rule  is  established  in  the  first  cases,  would  equally  apply 
to  the  last,  for  the  bankrupt  is  as  much  devested  of  the 
possession  in  this  as  in  the  others.  The  efiect  of  the  sta- 
t»ite  is  compulsory  upon  him,  and  he  is  disabled  by  the  act 
of  the  law :  his  immediate  inability,  therefore,  ought  alone 
to  be  looked  at,  and  not  the  remote  consequence  of  an 
agreement,  made  concerning  land,  of  which  he  is  devested. 

a  certificate,  though  the  amount  cannot  be  proved.  Thus,  if  there  be  a  mere 
cause  of  action  antecedent  to  the  act  of  bankruptcy,  for  which  a  suit  la  pre- 
Tiously  instituted,  the  verdict  subsequently  obtained,  with  the  costs,  will  be 
barred,  but  the  costs  themselves  cannot  be  proved.  Ex  parte  ffill,  1 1  Ves 
jun.  646.  Whether  in  such  a  case  t^he  verdict  which  was  prior  to  the  bank 
niptcy  be,  by  a  judgment  posteriorly  entered  up,  rendered  approvable  debt, 
is,  perhaps,  rather  doubtful.  See  Ex  parte  Charles^  14  East,  197,  and  WUld, 
V.  Pringle^  2  N.  R.  130,  where,  as  well  as  in  Ex  parte  HiU,  the  old  cases  on 
this  point  are  examined. 

(a)  That  is,  because  it  is  payable  out  of  the  land,  and  not  on  account  of  it 
The  action  is  founded  not  merely  on  the  terms  of  the  demise,  but  on  the 
eojoyment  of  the  tenant  Co.  Litt  142,  a.  and  Lord  Hansfield  in  WddhTm  v 
UarUnfM.  . 
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**  It  were  infinite,"  says  the  quaint  language  of  Lord  Bacoa. 
(Bac.  Law  Tracts,  35,)  "  for  the  law  to  judge  the  causes  of 
causes,  and  their  impulses  one  of  another,  therefore  it  con* 
tenteth  itself  with  the  immediate  causes,  and  judgeth  of 
acts  by  that,  without  looking  to  any  farther  degree.  If 
any  annuity  be  granted,  pro  concilio  impendendo,  and  the 

grantee  commit  treason,  whereby  he  is  imprisoned, 
[*27]     so  that  the  grantor  *cannot  have  access  to  him  for 

his  counsel,  nevertheless  the  annuity  is  not  deter- 
mined by  this  nonfeasance,  yet  it  was  the  grantee's  owp 
default  to  omit  the  treason,  whereby  the  imprisonment 
grew ;  but  the  law  looke^h  not  so  far,  but  excuseth  him, 
because  the  not  giving  counsel  was  compulsory,  and  not 
voluntary,  in  regard  to  the  imprisonment."  So  here,  the 
law  has,  against  the  consent  and  will  of  the  defendant,  de- 
prived him  of  the  means  of  performing  his  promise ;  and 
shall  he  be  held  to  it,  when  the  very  consideration,  is  taken 
out  of  his  hands?  In  Mayor  v.  Stewart^  Yates,  J.,  says, 
"  As  the  act  devests  him  of  his  whole  estate,  and  renders 
him  absolutely  incapable  of  performing  his  covenant,  it 
would  be  a  hardship  upon  him,  if  he  should  remain  still 
liable  to  it,  when  he  is  disabled  by  the  act  of  parliament 
from  performance."  By  act  of  law,  the  very  consideration 
is  taken  away,  and,  therefore,  for  want  of  one,  the  action  is 
not  maintainable.  As  to  its  sounding  in  damages,  so  does 
a  suit  on  a  promissory  note,  and  yet  it  is  discharged  by  a 
certificate :  for  the  debt  upon  it  might  be  proved,  and  why 
not  this ;  as  it  was  a  demand  growing  before  the  commission, 
a  plain  debitum  iv  presenti  solvendum  infuturo, 

Riggs^  in^reply.  The  continued  use  and  occupation,  after 
the  bankruptcy,  creates  the  consideration  for  the  rent  de- 
manded. The  cases  cited  proceed  on  this  ground ;  if  the 
assignees  take  possession  under  a  lease,  the  bankrupt  is  ex- 
onerated, because  they  are  liable ;  but  if  they  do  not,  then 
ho  continues  responsible ;  and  even  if  they  do,  he  is  not  dis- 
charged from  an  express  covenant,  because  bankruptcy 
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does  not  dissolve  the  coDtract.(a)  But  here  the  contract 
exist8,(i)  and  the  defendant  has  had  a  full  consideration  by 
enjoying  under  it 

LrvTNGSTON,  J.  delivered  the  opinion  of  the  court  The 
only  ground  on  which  a  certificated  bankrupt  can  expect 
to  be  exonerated  from  a  demand  of  this  kind,  is  the  hard* 
ship  of  continuing  liable  after  a  surrender  of  all  his  estate, 
and  among  the  rest,  this  very  property,  to  assignees  for 
the  benefit  of  all  his  creditors ;  but  is  this  the  fact  ?  It 
does  not  appear  by  the  case.  We  well  know  that  a  house 
of  this  kind,  on  so  short  a  lease,  is  not  worth  more  than  the 
rent  reserved,  and  (notwithstanding  the  generality  of  the 
assignment)  is  not  taken  possession  of  by  the 
*assignees.(c)  It  continues  in  the  bankrupt's  occu-  [*28] 
pation,  and  if  so,  as  we  must  presume  was  the  case 
here,  such  being  the  usual  course  of  things,  and  the  con- 
trary not  being  found,  upon  what  pretence  can  he  ask  an 
exemption  firom  this  suit  ?  He,  and  not  his  creditors,  have 
derived  a  benefit  from  this  property  since  his  bankruptcy. 
Therefore  he,  and  not  the  estate  asssigned,  should  be  bur* 

(a)  Therefore  if  an  annuity  bo  granted  hy  deed  in  which  there  is  a  covo- 
Dant  to  pay  as  it  beoomes  dne,  and  the  annuity  be  also  secured  by  a  bond, 
an  action  may  be  maintained  on  the  covenant,  for  arrears  accrued  subsequent 
to  the  bankruptcy,  though  the  bond  was  forfeited  before.  OoUereU  v.  Hoohe^ 
Doug.  97.  For  a  statute  which  vests  the  estates  of  debtors  in  assignees, 
does  not  discharge  the  debtor  from  an  express  covenant,  which  is  collateral 
to  the  land.  Momby  v.  Houldikh^  And.  40 ;  Lansing  v.  Pendergrastf  9  Johns. 
Hep.  1S7. 

(b)  Therefore  assumpsit  will  lie  against  a  bankrupt  lessee  from  year  to 
year  dpon  his  agreement  to  pay  rent  during  the  tenancy,  notwithstanding 
the  OQCupation  by  his  assignees  for  part  of  the  time  during  which  the  rent 
accrued.  Boot  v.  WtZmm,  8  East,  311.  But  debt  will  not  lie  on  the  reddens 
dum  of  a  lease  for  rent  accruing  after  the  commissioners'  assignment,  the 
Consent  of  the  lessor  to  it  being  virtually  included  in  the  act  of  parliament. 
Rodham  V.  Marlowe,  8  East,  314,  n. 

(e)  In  which  case  they  are  not  liable  for  the  rent  accruing  subsequently 
V>  tha  bankruptcy.    BourdiUon  ▼.  DaUon  and  others,  1  Esp.  Rep.  233. 
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dened  with  the  rent.     Qui  sentit  cammodum^  aenUre  deiet  ek 

It  may  be  subjoined  that  the  debt  being  contingent^  for 
n  case  of  eviction  nothing  would  have  been  due,  proof  of 
it  would  not  have  been  admitted  under*  the  commission^ 
and,  therefore,  unless  there  remain  a  liability  in  the  defen- 
dant,  the  plaintiff  will  be  without  remedy.  Guillen's  Bank. 
Law,  84—126,  8  D.  &  E.  544.[1]  We  mean,  however,  to 
be  understood  as  determining  this  cause  more  particularly 
on  the  ground  of  the  defendant's  occupying  the  premises 
after  his  discharge^  than  on  any  other,  and  of  the  total  want 
of  proof  that  the  assignees  ever  took  possession  of  them. 
Judgment  must  be  entered  on  the  verdict,  as  found  by 
the  jury.  See  Van  JSaugli  v.  Van  Arsdaht,  8  Caines'  Bepi 
164,  n.(«) 

Postea  to  the  plaintiff. 

[I]  A  ditfcharge  UDder  the  maolreni  act  is  no  bar  to  an  action  on  an  ez« 
{uress  coyenant  to  pay  rent,  brought  to  recover  rent  accruing  subsequent  to 
the  insolvent's  discharge.  9  J.  R.  127.  And,  generally,  if  the  creditor,  at 
the  time  of  the  assignment  by  the  insolvent  debtor,  has  not  a  certain  debt 
flue  or  owing,  (although  it  may  not  bo  then  payable,)  so  as  to  entitle  him  to 
a  dividend  of  the  insolvent's  effects,  he  will  not  be  barred  by  the  discharge. 
Mechanics'  €md  FUrmen?  Bo/nk  v.  Ckiprcn^  15  J.  R.  467 ;  Frost  v.  CkarUiry  1 
Johns.  Cas.  73;  Butl  v.  Gordon,  6  J.  R.  126;  Andrews  v.  Waring^  20  id. 
153.  But  now  the  discharge  exonerates  ftom  liability  incurred  by  making 
or  endorsing  any  promissory  note  or  bill  of  exchange,  or  in  consequence  of 
the  payment,  by  any  party  thereto,  of  the  money  secured  thereby.  8m 
IRey.  Piatp.2S,§31. 
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liTingston  ▼.  The  Gdumbian  Ins.  Co. — Strong  r.  Smith. 


LiTiNOSTOK  against  The  Columbiak  Insubance  Cok* 

PANY. 

A  Btraek  jury  will  not  be  granted  without  affidavit,  though  the  opposite 
aida  make  no  objection,  and  acknowledge  servioe  of  notice  of  the  motion. 

BoGERT,  in  behalfof  the  defendants,  moved  for  a  struck 
jury  in  this  cause,  on  an  acknowledgment  from  the  attoi 
ney  of  the  plaintiff  of  service  of  notice  of  the  motion,  but 
this  was  not  aooompanied  with  any  affidavit  of  the  impor- 
tance or  intricacy  of  the  cause. 

Per  Curiam.  The  court  ought  to  be  satisfied  that  the 
eause  is  either  intricate  or  important,  {vide  ante,  vol.  1,  p. 
498 ;  Sji>eneer  v.  Sampson^  Foot  v.  Orosvtxill^)  and  that  by 
affidavit. 

N.  B.  The  court  seemed  inclined  against  the  granting  of 
fltrack  juries,  as  a  matter  of  course,  ou  a  mere  formal 
affidavit. 


Strong  and  others  against  Smith. 

Ji  a  defendant,  before  a  Justice,  rely,  in  an  action  of  trespass,  on  his  titlo,  he 
confesses  the  trespass^  and  cannot,  on  moving  the  cause  into  this  court, 
plead  tho  general  issue. 

This  was  an  action  of  trespass  commenoed  before  a  jus- 
tice  of  the  peace  in  the  county  of  Suffolk,  under  the  "  Act 
for  the  more  speedy  recovery  of  debts  to  the  value  of 
twenty-five  dollars."  1  Rev.  Laws,  491.  The  defendant 
justified  under  a  plea  of  title.  Upon  this,  proceedings  were 
stayed  before  the  justicepursuant  to  the  tenth  section 
of  the  act,  (Ibid.  494 ;)  and  *the  action  prosecuted    [*29] 
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before  the  court  of  common  pleas;  from  thence  the  defen- 
dant removed  it  by  habeas  corpus  into  this  court,  where 
he  pleaded,  IsL  The  general  issue;  2d.  That  the  closes 
mentioned  in  the  declaration,  were  the  freehold  of  the 
trustees  of  the  freeholders  and  commonalty  of  the  town  of 
Huntington,  and  that  by  their  command  and  direction,  he 
entered ;  8d.  That  the  trustees  of  the  freeholders  of  the 
town  of  Huntington  were  seised  of  the  premises,  and 
granted  him  a  lease  for  a  year,  by  virtue  of  which  he 
entered  and  was  possessed  until  the  plaintiffs,  by  color 
of  title,  turned  him  out,  on  whom  he  again  entered,  and 
committed  the  trespasses  complained  of. 

A  suggestion  of  these  circumstances,  according  to  an  in- 
timation on  a  former  day  given  by  the  court,  having  been 
entered  on  the  record,  an  application  was  now  made  to 
compel  the  defendant  to  strike  out  his  plea  of  the  general 
issue,  and  rely  on.  his  title  only. 

Riggs,  for  the  plaintiff  The  justificafion  Cy  way  of  title 
IS  an  admission  of  the  trespass.  It  is  only  on  iho  strength 
of  this  admission  that  the  defendant  hrtS  oeen  Tihle  to  take 
the  cause  from  the  jurisdiction  befoP€  which  it  was  origi- 
nally brought.  He  can  never,  therefore  be  i.ow  permitted 
to  contradict  what  he  has  thus  concedea. 

Sanfordj  contra.  The  tenth  section  confines  the  reliance 
on  title  alone  to  the  common  pleas.  There  is  not  a  word 
of  this  court;  when,  therefore,  the  suit  is  removed  here,  it 
is  to  be  prosecuted  according  to  the  rules  and  practice  of 
the  tribunal  before  which  it  is  brought,  in  the  same  manner 
as  any  other  action  originating  here. 

Biggs,  in  reply.  The  intent  of  the  statute  was  to  confine 
actions  for  trifling  damages  to  the  inferior  court;  in  the 
common  pleas,  the  production  of  the  defendant's  plea  count- 
ersigned by  the  justice,  would  have  been  conclusive  against 
the  general  issue.    The  same  reason  applies  now.    Under 
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the  statute  the  defendant  has  a  right  to  elect,  either  to 
rest  on  his  innocence,  or  insist  on  his  title.  Having  made 
his  election,  he  cannot  vary  the  right  given  by  this  election 
to  the  plaintiff  of  considering  the  trespass  admitted.  The 
delay  alone  is  against  it.  A  witness  may  die.  Bat  we 
ground  ourselves  on  the  spirit  and  object  of  the  act. 

Per  Curiam.  The  construction  of  the  act  no  doulpt  is, 
that  when  a  defendant,  sued  for  a  trespass  before  a 
justice,  relies  *on  his  title,  he  admits  the  trespass.  [*30] 
But  lest  the  title  should  be  in  a  third  person,  the  act 
gives  him  a  right  to  show  that  also.  Either  one  or  the 
other  acknowledges  the  trespass  To  this,  as  the  whole 
matter  appears  on  the  record,  it  would  not  be  permitted  the 
defendant  on  the  trial  at  nisiprius  to  say  the  contrary,  nor 
would  the  plaintiff  be  called  on  to  prove  the  trespass  done. 
The  general  issue,  then,  is  perfectly  nugatory,  and  must  be 
struck  out,  but  not  with  costs.  [1] 

Spencer,  J.  dissentient. 

Motion  granted  without  costs. 


EoosETELT  against  BIemper. 

Affidavit  of  merits  sufficient  to  sot  aside  an  inquest  taken  at  the  drooit,  and 
withoosta 

The  plaintiff  had  in  this  cause  taken  an  inquest  at  the 
iast  circuit,  the  judge  laying  it  down  as  a  general  rule,  that 
any  party  might  take  an  inquest,  but  at  his  peril. 

1]  See  to  the  same  effect,  BrotherUm  ▼.  Wright^  15  Wend.  237 ;  Marsh  y. 
Berry,  7  Cow.  344.  But  now,  by  section  65  of  the  Code  of  P.,  the  defend- 
ant, in  a  justice's  court  may,  either  with  or  without  other  matter  of  defence, 
set  forth  in  his  answer  any  matter  showing  that  such  title  will  come  In 
question. 
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Barison  moved  to  set  aside  the  inquest  on  a  simple  affi- 
davit of  merits. 

Per  Cksrtam.  Whenever  an  inquest  is  taken,  it  is  at  the 
riskof  the  plaintiff;  and  on  such  an  affidavit  as  the  present 
most  be  set  aside  with  costs.  [1] 

N.  B.  The  cotut  seemed  to  intimate  that  counter  de- 
positions of  a  want  of  merits  could  not  be  received,  as  it 
would  be  trying  a  cause  on  affidavits. 


Gracie  against  BoWKE. 

In  a  policy  effMted  ki  Now  York  upon  goods  at  twelve  cents  per  pound,  the 
weight  will  be  determined  hj  the  English  standard,  though  the  invoice 
ipecifv  the  weight  to  be  French. 

Tms  was  an  action  on  a  policy"  of  insurance  on  co£fee, 
part  of  the  cargo  of  the  ship  Arethusa,  from  Jeremie,  in  the 
West  Indies,  to  Baltimore,  or  New  York,  valued  at  20 
cents  per  pound. 

By  the  bill  of  lading  the  coffee  was  to  be  delivered  at 
Baltimore,  paying  two  cents  per  pouqd  freight,  a  note  in 
the  margin,  declaring  "  that  the  freight  was  to  be  calculated, 
and  paid  on  the  ''  weight  of  the  custom-house,  at  Balti- 
more." 

The  only  matter  in  contest  at  the  trial  was,  whether  the 
coffee  being  estimated  at  twenty-five  cents  per  pound,  in 
the  policy,  the  loss  should  be  calculated  on  the  English  or 
French  weight. 

It  appeared  in  evidence,  that  the  standard  difference  be- 
tween English  and  French  weight  is  eight  per  cent,  103 
pounds  English  making  100  pounds  French. 

[1]  But  for  the  present  practice^  see  ISth  General  Rule  ot  S.  Ooort. 
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That  in  Baltimore,  it  id  the  established  custom, 
in  cases  *of  valued  policies  on  goods  by  weight,  to  *[*81] 
bring  the  foreign  into  English,  by  adding  or  sub- 
tracting from  it,  according  to  the  standard ;  it  being  al- 
ways understood,  unless  the  contrary  is  expressed,  that  the 
English  weight  is  the  quantity  actually  insured  ;  to  bring  ' 
French  into  which,  eight  per  cent,  is  there  added  to  the 
French.  That  in  the  city  of  New  York  there  is  no  such 
usage^  That  in  paying  the  freight,  where  the  contract  is 
for  so  much  per  cent,  the  New  York  merchants  are  go- 
verned by  the  actual  weight  there,  without  regard  to  the 
foreign  weight,  expressed  either  in  the  bill  of  lading  or  in- 
voice. That  in  truth,  the  difiference  between  French  and 
English  weight,  varies  from  one  to  eight  per  cent,  accord- 
ing as  the  shipment  is  from  different  houses,  but  that  the 
medium  is  five  per  cent. 

On  these  facts  a  verdict  for  the  plaintiff  was  taken  by 
consent  for  1,187  dollars  and  fifty  cents,  to  stand,  if  the 
opinion  of  the  court  should  be,  that  the  standard  difference 
between  French  and  English  weight  was  to  be  the  rule  of 
calculation  :  to  be  reduced,  however,  to  689  dollars  and  80 
cents,  if  the  medium  difference  was  to  govern ;  and,  should 
they  determine  that  the  French  weight  ought  to  prevail, 
then  to  be  entered  for  259  dollars  and  8  cents. 

HamUJUm  and  Hoffman^  for  the  plaintiff.  All  contracts 
are  to  be  expounded  according  to  the  interpretation  the 
words  will  bear  in  the  country  where  entered  into.  This 
is  a  valued  insurance,  and  the  valuation  for  no  other  reason 
than  to  prevent  all  reference  to  the  invoice,  which  an  open 
policy  might  induce.  In  contracts  for  freight,  the  Ameri- 
can acceptation  of  pound  is  resorted  to.  So  it  must  be  herCi 
and  the  standard  difference  onght  to  govern,  because  it  is 
the  more  certain  and  aniform.  Otherwise  there  will  be 
one  rule  for  estimating  against  underwriters  a  claim  for  a 
loss,  and  another  against  the  underwritten  for  a  demand 
due  on  the  fireight    In  Baltimore,  our  principle  is  allowed. 
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and,  to  exclude  it,  the  insurer  ought  to  show  a  contrary 
usage. 

Harison  and  Pendleton^  contra.  A  contract  is  not  always 
to  be  interpreted  according  to  the  language  of  the  lex  loci 
It  may,  as  here,  refer  to  other  countries.  The  policy  at- 
tached in  a  foreign  port,  and  supposing  a  total  loss  the  in- 
voice must  have  been  referred  to.  It  is  only  in  case  of  ar- 
rival, that  the  weight  can  be  ascertained  here  without 
[*82]  *such  a  resort,  and  the  very  nature  of  insurance  is 
against  the  contemplation  of  safety.  The  bill  ot 
lading  is  a  strong  argument  for  rejecting  the  standard 
difference.  When  that  is  to  govern,  it  is  expressed ;  ergo, 
when  not  so  specified,  the  French  is  to  regulate ;  more 
particularly  so,  as  the  bill  of  lading  is  framed  with  a  view 
to  safe  arrival,  contrary  to  the  motives  of  insurance.  If, 
however,  any  reference  is  to  be  made  to  the  English  weight, 
the  medium  difference  ought  certainly  to  prevail,  as  being 
more  consonant  to  equitable  justice,  and  equally  certain, 
for  the  jury  have  settled  it  at  five  per  cent. 

HdmiUon,  in  reply.  When  a  contract  made  in  one  coun- 
try is  to  be  executed  abroad,  then  the  foreign  parts  are 
adverted  to ;  but  though  the  subject  be  abroad,  if  it  be  to  be 
carried  into  effect  where  made,  the  lex  loci  contractus,  the  law 
of  the  place,  is  to  govern.  The  word  cents  is  used  in  the 
policy :  this  proves  it  was  to  be  confined  to  this  spot,  and 
the  pounds  like  the  money,  referible  to  the  United  States. 
The  policy,  too,  was  underwritten  without  information  of 
the  invoice ;  it  must,  therefore,  be  thrown  out  of  the  ques- 
tion, as  the  insurance  can  be  interpreted  only  according  to 
the  knowledge  of  the  parties,  which  never  extended  to  the 
wording  a  paper  made  in  Jeremie. 

Spenceb,  J.  delivered  the  opinion  of  the  court  The 
only  question  arising  in  this  cause  is,  whether  the  weight 
of  the  articles  insured  is  to  be  considered  French  or  A  me* 
rican? 
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The  difference  between  them  as  stated,  and  admitted  by 
the  case,  is  agreeable  to  the  standard,  eight  per  cent,  that 
is  to  say,  eight  per  cent,  is  added  to  the  American,  on  the 
French  weight,  to  ascertain  the  weight  according  to  our 
standard. 

In  the  construction  of  policies  of  insurance,  the  intention 
of  the  parties  is  to  be  sought  from  the  circumstances  attend- 
ing the  transaction,  and  the  usage  of  the  trade. 

This  policy  was  subscribed  in  New  York,  and  it  appears 
to  us  that  the  parties  could  have  had  reference  to  no  other 
weight  than  that  of  the  country  where  the  insurance  was 
effected.  If  other  circumstances  were  wanted  to  manifest 
such  intention,  they  might  be  found  in  the  use  of  the  cur- 
rency of  this  country  in  making  the  valuation.  In  con- 
tracts here,  referring  to  weight  or  currency  gene- 
rally, it  appears  *to  us,  that  to  intend  any  other  [*88] 
than  those  in  use  here  would  be  doing  violence  to 
the  intention  of  parties. 

It  is  stated  in  the  case,  that  in  paying  freight,  where  the 
contract  is  to  pay  so  much  per  lb.,  it  is  the  usage  in  the  city 
of  New  York  to  be  governed  by  the  actual  weight,  without 
regard  to  the  foreign  weight  expressed  in  the  bill  of  lading, 
but  in  cases  like  the  present,  there  is  no  usage  in  New 
York. 

We  think  the  usage,  and  the  reason  of  it,  as  respects 
freight^  applicable  to  the  present  case. 

In  Baltimore  it  is  stated  that  there  is  a  usage  in  cases 
like  the  present,  and  that  there  the  weight  is  ascertained 
by  adding  eight  per  cent  to  the  French. 

On  the  argument  it  was  contended,  for  the  defendants, 
that  in  consequence  of  prior  insurances,  the  plaintiff  was 
not  entitled  to  recover  beyond  the  premium;  it  was 
answered  that  the  object  of  the  plaintiff  was  to  cover  thf 
profits  on  the  cargo. 

The  agreement  of  the  parties  to  the  case  before  the  court, 
supercedes  the  necessity  of  any  examination  of  this  point 

It  is  expressly  agreed,  that  if  the  court  should  be  of  opin- 
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ion  that  the  difference  between  French  and  English  weighty 
as  established  by  the  legal  standard,  shall  be  the  rule  or 
guide,  then  the  yerdict  to  stand* 

We  are  therefore  of  opinion,  that  in  judgment  of  law,  the 
parties  intended  the  American  weight ;  and,  that  in  ascer- 
taining that,  the  standard  difference  eight  per  cent,  ought  to 
be  added  to  the  weight  in  the  bill  of  lading,  and  that  the 
plaintiff  is  entitled  to  his  judgment  accordingly. 

Judgment  for  the  plaintiff  according  to  the  standard  dif* 
ference. 


Brown,  assignee  of  Dawson,  a  bankrupt,  against  Cuming. 

In  an  action  bj  aaaigneea  of  a  bankrupt  for  money  due  their  bankmpt  ai 
supercargo  of  a  ship,  the  defendant  cannot  set  off  a  claim  against  the 
bankrupt  for  not  keeping  his  vessel  fully  insured,  the  same  being  then 
unliquidated. 

AssuKPsrr  by  the  assignees  of  a  bankrupt  for  work  and 
labor,  care  and  diligence,  about  the  defendant's  business, 
with  a  count  for  money  had  and  received. 

The  circumstances  of  the  case  were  simply  these :  The 
bankrupt  had  been  supercargo  of  a  vessel  belonging  to  the 
defendant,  on  a  voyage  from  St  Croix  to  Pbiladelphiii,  and 
from  thence  to  Amsterdam,  with  orders  to  keep  the  ship 
fully  insured.  He,  in  the  course  of  her  voyage,  advanced 
fHoney  for  repairs,  and  also  for  prosecuting  a  claim  for  her 
recovery,  which  he  interposed  on  her  being  captured  and 
carried  into  a  British  port  The  vessel,  however,  though 
insured  for  10,000  dollars,  was  not  covered  for  the 
[*84]  amount  of  the  *repairs,  and  the  sum  which  she  thus 
stood  short  insured,  the  defendant  claimed  a  right 
to  set  off.(a)  Whether  he  was  entitled  to  this  or  not,  was 
the  only  question. 

(a)  By  the  common  law,  claims  arising  out  o^  or  connected  with,  tha 
pUdntiff 's  demand,  are  the  only  object  of  Be^o£    These  it  seems  incumbent 
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EdmtUonj  for  the  defendant.  Wherever  there  is  a  par* 
ticular  individual  agency,  all  omissions,  relating  to  the  sub- 
ject matter^  which  induce  loss,  are  objects  of  set-off.  Where 
a  party  omits  to  insure,  he  becomes  an  insurer.    This  right 

on  the  defendant  to  urge,  if  not  by  plea,  at  least  by  way  of  eyidenoe  in  miti* 
gation  of  damages.  Therefore,  where  an  action  was  brought  for  the  recoyery 
of  commissions  due  to  the  plaiutiff  on  shipping  a  cargo  of  wheat  for  the 
defendant,  who  had  in  an  anterior  action  against  the  plaintiff  recoyered  for  a 
breach  of  the  contract  to  ship,  Lord  EUenborough  ruled,  that  the  action  &jn 
the  commissions  oould  not  be  maintained,  as  the  amount  due  for  them  might 
have  been  given  in  evidence  on  the  trial  for  the  breach  of  contract,  by  way 
of  reducing  the  damages,  and  that  the  yerdict  in  that  case  had  closed  the 
account  between  the  parties.  Kist  and  othara  y.  Atkitioonf  2  Camp.  63  The 
reason  of  this  decision  may  perhaps  be,  that  the  law  abhors  a  multiplicity 
of  actions.  It  is  singular  that  in  a  jurisprudence  adopting  such  a  maxim, 
the  right  of  set-off  sliould  have  been  so  confined.  By  the  Roman  code  ii 
was  thought  indispensable  to  the  ends  of  justice.  Compensation  say  the 
Digests,  Q\h.  16,  tit.  2,  de  CompenaationibuSf)nece88aria  egt^  quia  irUer est  noatrm 
poHua  non  aolvere^  quam  solutum  repetere.  This  necessity  is  acknowledged  in 
our  statute  law,  by  which  the  right  of  set-off  is  extended  to  unconnected 
demands;  {J>aie  y.  SoUet,  4  Burr.  2133;  Green  y.  Farmar,  ibid.  2221,)  for 
wherever  there  are  mutual  "  d^ts"  in  consequence  of  mutual  *'  dealings,^* 
the  right  of  set-off  exists.  1  Rev.  Laws,  347.  The  rule  under  these  words 
U,  that  not  only  the  object  of  set-off,  but  that  of  tlie  action  in  which  it  is 
offered,  must  be  a  debt  certain  and  liquidated ;  {Ntdriffe  y.  Bogan^  2  Burr. 
1924;  Eowlett  v.  Strickland^  Cowp.  66 ;  Gordon  v.  Bourne^  2  Johns.  Rep.  150,) 
for  a  set-off  cannot  be  made  against  a  demand  which  cannot  itself  be  set  off; 
tlierefore  in  nn  action  for  not  paying  over  money  according  to  agreement 
there  cannot  be  a  set-off.  Colson  y.  Wtlch^  1  Eep.  Rep.  379.  It  follows, 
from  the  first  part  of  the  antecedent  rule,  that  a  set-off  ennnot  be  made  in 
an  action  on  an  open  policy  of  insurance,  {Gordon  v.  Bowne^  ubi  sup.^)  nor 
of  the  unascertained  losses  on  such  a  policy,  even  in  an  action  for  recovery 
of  the  commission  agreed  to  be  paid  for  guaranteeing  the  amount  covertd 
by  the  policy;  (Carruthers  y.  Graham^  14  East,  678,)  nor  of  the  penalty  of 
a  bond;  nor  of  unliquidated  damages  on  a  covenant;  {Mowlett  v.  Strickland^ 
M  sup.f)  or  from  any  other  cause ;  (Freeman  y.  Hyettf  1  BL  394,)  nor  where 
there  is  not  a  debt ;  as  in  actions  for  torts,  of  detinue,^  trover,  or  replr  r.ii ; 
(Absolom  y.  Knight^  Barnes,  450 ;  Saps/ord  y.  Fletcher,  4  D.  &  E.  511,)  and 
that  such  a  debt  as  will  maintain  a  suit ;  therefore  a  nudttm  pactum  cannot 
be  set  off;  (Thylor  y.  Morey^  9  Johns.  Rep.  358,)  nor  a  debt  barred  by  the 
statute  of  limitations ;  {Cranch  v.  Kirkman^  Peake,  121,)  nor  4  debt  for  wh:6h 
ft  prisoner  was  in  execution,  and  has  been  dischai^d  00  a  compromiM^ 
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we  contend  for,  is  in  a  more  emphatical  degree  to  be  in* 
sisted  on  in  this  case,  which  arises  under  the  bankrupt 
laws,  because  they  admit  of  a  more  liberal  set-off  than  any 

though  the  security  taken  for  the  amount  prove  afterwards  to  be  void, 
Jaqwa  y.  Withy,  1  D.  &  E.  567. 

But  where  tliere  liave  been  mutual  debts,  and  the  plaintiff  has  kept  alive 
those  of  the  defendant  to  him,  by  suing  out  and  continuing  process,  counter 
notes  given  by  him  to  the  defendant,  thougli  due  for  more  than  six  yean*, 
will,  by  the  equity  of  the  statute,  be  revived,  and  become  objects  of  set-ofl  • 
{Ord  V.  Ruspini,  2  Esp.  Rep.  569,)  so  where  there  are  mutual  accounts^  aD 
item  of  the  plaintiff's  demand,  which  is  within  the  period  of  limitation,  will 
revive  the  antecedent  charges  of  the  defendant,  which  are  without  it;  {Cranch 
V.  Kirhman,  ubi  sup.)  and,  as  imprisonment  is  not  payment  a  debt  for  which 
a  defendant  has  a  plaintiff  in  execution,  may  be  set  off  in  an  action  by  such 
plaintiff,  against  the  defendant  at  whose  suit  the  plaintiff  is  imprisoriLi; 
{Pe<uoek  v.  Jeffery,  1  Taun.  426,)  and  a  defendant,  who  is  in  execution,  ma>« 
on  motion,  set  off  against  the  sum  for  which  he  is  in  prison,  the  amount  he 
has  recovered  in  a  cross  action  against  the  plaintiff  at  whose  suit  he  is  in 
custody.     Vaughan  v.  Davis^  2  H.  Black.  4.40. 

It  in  not  necessary,  however,  that  the  debt  should  be  a  strictly  legal  right; 
an  equitable  interest  may  be  set  off;  as  that  of  an  assignee  of  a  bond  or 
chose  in  action,  against  a  legal  claim ;  (Jkittle  v.  Bebee^  8  Johns.  Rep.  53,  and 
the  cases  cited  there ;)  or  a  legal  claim  against  an  equitable  interest  RuQ' 
gks  V.  Keeler,  3  Johna  Rep.  264. 

When  a  debt  is  certain,  whether  on  the  face  of  an  instrument  in  writing, 
or  by  jury  intervention,  a  set-off  is  allowable,  either  against  a  sum  due  to  an 
obligee  on  tlie  breach  of  a  condition,  though  tlie  bond  be  not  for  the  payment 
of  money  only ;  {Burgess  v.  7VicA"«r,  5  Johns  Rep.  105,)  or  of  the  sum  due 
on  such  a  bond.  Fletcher  v.  Dytche^  2  D.  &  E.  32.  So  an  average  loss,  the 
amount  of  which  the  underwriter  has  acknowledged,  may  be  set  off  by  a 
broker  with  a  del  credere^  in  an  action  against  him  for  the  amount  of  premiums. 
WdnhoU  V.  Roberts,  2  Camp.  586. 

Another  rule  as  to  set-off  is,  tliat  the  debt  must  be  due  from  the  plaintiff 
in  the  same  right  or  capacity*as  that  in  which  he  sues,  Tlierefore,  a  debt 
due  to  an  executrix  in  right  of  her  testator,  cannot  be  set  off  against  a  de- 
mand made  on  her  in  her  own  right ;  (Bishop  v.  Church,  3  Atk.  691,)  nor  a 
debt  duo  from  a  testator,  in  an  action  by  his  executor  for  a  cause  of  action 
arising  after  the  testator's  decease ;  (Shipman  v.  Thompson,  Willes,  20,  n. 
(a) ;  nor  in  an  action  by  an  officer  on  a  bail  bond,  a  debt  due  from  him  in 
his  individual  capacity.     Butchifison  v.  Siurges,  Willes,  261. 

For  tlie  same  reason,  in  a  smt  by  a  solvent  partner  and  the  assignees  of 
his  two  Copartners  who  had  become  bankrupt,  a  set-off  cannot  be  made  of  a 
debt  due  from  the  old  tirm,  thougli  completely  represented  'by  the  plaintifi^ 
In  the  act' on;  (Thomason  and  others  v.  Freere  and  others,  10  Eabt,  418^} 
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other,  bj  extending  it  to  all  cases  of  mutual  credit.  1 
Cooke's  B.  L.  669 ;  Est  parte  Deeze,  1  Atk.  228.  So  in  the 
oase  of  Smith  v.  De  Si/lva,  Cowp.  469.(a) 

because  a  joint  debt  cannot  be  set  off  against  a  reparate  demand,  nor  a 
separate  demand  against  a  joint  debt  Eb  porta  Edwardf  1  Atk.  100; 
Olaialer  v.  Eewer  and  others,  8  D.  ft  E.  69. 

But  where  the  wbole  interest  in  a  debt  which  might  be  demanded  of 
■everaJ,  or  which  was  originally  due  to  several,  becomes  payable  from  one, 
or  y^ted  in  one  person,  a  set-off  may  be  made  of  a  debt  due  by  or  to  him ; 
therefore  a  debt  due  on  a  joint  and  several  bond,  may  be  set  off  against  a 
demand  of  ono  obligor  only;  (Fletcher  v.  Dytche^  2  D.  ft  £.  32,)  so  a  debt 
from  a  plaintiff  as  surviving  partner,  may  be  set  off  against  a  demand  by  him, 
in  his  own  right;  {F^rench  v.  Andrade,  6  D.  ft  E.  582,)  and  vke  versa  a  debt 
doe  to  a  defendant  as  surviving  partner,  against  a  demand  on  him  in  his 
individual  capaoity.  Slipper  y.  Stkutone,  5  B.  ft  B.  493.  Upon  the  prind* 
pie  last  above  stated  it  has  been  ruled  by  the  supreme  court  of  the  United 
States,  that  where  the  debts  due  to  a  firm  are  assigned  to  one  of  the  house 
who  is  thereout  to  pay  the  demands  against  the  concern,  and  subsequently 
carries  on  the  same  businesfl^  a  joint  debt  of  the  old  partnership  may,  under 
the  banknipt  law  of  the  general  government,  be  set  off  against  a  separate 
demand  of  the  assignee. .  ISicker  v.  Oxley,  6  Granch,  34.  And  whrre  a  joint 
concern  is  carried  on  in  the  name  of  one  person  only,  who  appears  to  be  a 
sole  trader,  a  separate  debt  may  be  set  off  against  a  joint  demand  of  himself 
and  a  dormant  partner.    Stacey  v.  l>ecy,  2  Esp.  Hep.  469 ;  7  D.  ft  E.  369, 

ac. 

Debts  actually  Joints  and  known  to  be  so^  may,  by  agreement,  be  made 
objects  of  set-off  against  separate  demands.  Kinnerly  and  others  y.  Eosaek, 
2  Taun.  170. 

The  right  of  set>off  may  be  insisted  on,  though  an  express  promise  has 
been  made  to  relinquish  it ;  for  though  the  debt  fW)m  tlie  defendant  arises 
on  a  loan  by  the  plaintiff)  on  making  of  which  the  defendant  promised  not 
to  set  off  his  demand  against  the  plaintiil^  it  may  be  availed  of;  (Leehmere  v. 
HBtwkms,  2  Esp.  Eep.  626 ;  Taylor  v.  Okey,  13  Vea.  jun.  180,)  nor  can  it  be 
destroyed  by  a  transfer  to  one  of  many  joint  creditors ;  therefore  where  a 
peomissory  note  is  given  to  a  house  consisting  of  several  members,  who  en- 
dorse it  over  to  another  house  constituted  of  a  portion  of  the  same  members, 
a  set-off  can  be  made  of  a  debt  due  fbom  the  whole  firm,  in  an  action  by  that 
which  consists  of  only  a  part;  (PuSer  v.  Boe  and  others^  Peake,  197,)  nor  by 
taking  a  guaranty  from  a  third  person  for  goods  sold  and  delivered ;  the 
value  of  which  may  notwithstariding  be  set  off  by  the  vendor,  in  an  action 
I17  the  vendee.    Dunmore  v.  Taylor,  Peake,  41. 

Against  a  demand,  by  an  assignee  o^^'stodc  in  a  company,  for  a  tranafin;  a 

(a)  That  ^nras  not  a  case  of  set-ofll 

Vol.  IL  7 
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lUffgSj  contra.  Two  points  may  be  made ;  1st.  Whether 
the  demand  of  the  defendant  can  be  set  cfflf  under  the  gene- 
ral statute?  1  Rev.  Laws  of  N.  Y.  347-  If  not,  2d, 
Whether  under  the  bankrupt  law  of  the  United  States  ? 
As  to  the  first  point,  there  must  be  mutual  debts ;  debts 
mutually  due  at  the  commencement  of  the  action.  Mon- 
tagu on  Set-off.  17.(a)  The  demand  of  the  defendant  must 
be  a  debt,  certain  and  liquidated ;  for  uncertain,  or  unli- 
quidated damages  cannot  be  set  off.  It  must  be  such  a 
claim,  that  for  it  indebiiatiLs  assumpsit  will  lie.     Freeman  v. 

debt  doe  firom  the  assignor  to  the  company  on  a  loan  to  him,  cannot  be  set 
<!ff,  {MeUumehi  v.  Jioy.  El.  Asa,  Co.^  1  £q.  Cas.  Abr.  8.)  unless  there  be  a  by- 
law subjecting  each  member's  stock  to  his  debts  to  the  company.  Oibean  ▼. 
Mtdaon'a  Bay  Co,,  1  Stra.  645. 

In  an  action  by  a  fiictor  against  a  vendee  of  goods,  the  latter  may  set  off  a 
debt  due  from  the  principal,  where  the  factor  has  no  lien.  DrinkwaJter  v. 
Qoodmn^  Cowp.  251.  Where  the  factor  conceals  the  name  of  his  principal, 
and  deals  as  owner  of  the  goods  he  sells  and  delivers,  a  vendee  may  in  an 
action  by  the  praicipal  set  off  a  debt  due  from  the  factor.  Oeorge  v.  ClaggeUf 
7  D.  «t  E.  359.  But  a  right  of  set-off  cannot  subsist  between  a  buyer  and  his 
own  broker,  to  the  prejudice  of  the  seller;  {Waring  v.  fbvenck^  1  Camp.  85,) 
nor  between  him  and  tlie  broker  of  the  seller,  after  information  of  the  seller's 
name;  {Moore  v.  Clementsonj  2  Camp.  22,)  though  a  broker  with  a  del  credere 
commission,  can  set  off  losses  paid  by  him,  in  an  action  by  the  assignees  of 
a  bankrupt  underwriter,  for  premiums  received.  Orove  v  Dubaia^  1  D.  A  H 
112,  and  see  Bize  v.  Dickason^  ibid.  285. 

The  right  of  set-off  continues  to  the  time  of  action  brought ;  {Evans  v. 
Proaaery  3  D.  ft  E.  186,)  but  by  a  late  decision  it  seems,  that  a  secret  assign- 
ment  of  a  debt  by  a  creditor,  wWumt  notice  to  his  debtor^  will  destroy  liiii 
right  to  make  a  set-off  of  any  thing  arising  from  subsequent  dealings.  Bria* 
ban  A  Brannan  v.  Cainea^  10  Johns  Rep.  45.  This  case,  however,  seema 
very  questionable ;  it  takes  away,  by  an  act  valid  only  on  equitable  princi- 
ples, a  legal  right,  and  that  ag^nst  the  rules  of  equity;  {ByaU  v.  Bowiea^  I 
Vez.  348,  375 ;  Ourton  v.  African  Comp.  1  Vem.  122 ;  Peters  v.  Soame,  2 
Vem.  428 ;  Bounman  v.  Maihewaj  Prea  in  Ch.  580,  and  a  host  of  other  cases,) 
a«id  places,  contrary  to  the  rule  of  law,  an  assignee  in  a  better  situation  than 
his  assignor.  A  writ  of  error  is,  however,  depending,  in  which  the  decision  of 
tjie  supreme  ix>urt  of  New  York  will  be  reviewed.  For  set-off  of  judgments 
lee  Schemerhom  v.  SckefmerhoTn^  3  Caines*  Rep.  190. 
,  (a)  Therefore  a  plea  of  set-off  that  the  plaintiff  was  indebted  to  tha 
defendant  at  the  time  of  plea  pleaded,  is  bad.  Evans  r.  Proaaer^  3  D.  &  R 
186. 
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Hyettj  1  Black.  Bep.  894  ;(a)  HowleU  v.  Strickland^  Cowp. 
56.  Therefore,  uncertain  damages,  requiring  the  interven- 
tion of  a  jury,  do  not  admit  of  set-off.  Weigall  v.  Watersy 
6  D.  &  E.  488.  Here,  had  the  defendant  sued,  it  could  not 
have  been  by  inddntatus  assumpsit,  but  by  a  special  action  on 
the  case,  sounding  in  tort,  and  bottomed  on  negligence,  in 
which  the  plea  would  have  been  not  guilty.  Hancock  v. 
Entwistky  8  D.  &  E.  484.  Suppose  the  case  of  a  claim  for 
demurrage,  and  the  sum  not  fixed  in  the  charter  party, 
could  it  be  set  off  before  the  amount  had  been  ascertained 
by  a  verdict  ?  Clearly  not.  Then  how  can  the  sum  not 
covered  be  settled,  but  by  a  jury,  before  whom  the  value 
of  the  vessel,  and  the  amount  insured  could  be  made  to  ap- 
pear  ?  Besides,  the  bankrupt  was  vested  with  a  discretion- 
ary power  as  to  the  quantum  to  be  insured ;  it  is  only  on  a 
gross  neglect,  or  wilful  abuse  of  such  power,(6)  that  the 
agent  becomes  liable  to  his  principal,  and  stands  in  the 
place  of  insurer.  Where  there  has  been  a  tort  in  law,  the 
equity  of  courts  has  allowed  a  set-off  in  cases  wliere 
the  *damages  were  reducable  to  arithmetical  cer-  [*85] 
tainty,  without  the  aid  of  a  jury ;  or,  rather,  where 
the  jury  must  have  been  governed  by  such  a  calculation. 
In  trover  against  a  carrier  for  delivering  goods  to  a  wrong 
person,  the  sum  due  for  carriage  becomes,  on  this  principle, 
a  matter  of  set-off.  But  that  reasoning  cannot  apply  in 
this  case.  As  to  whether  it  could  be  set  off  under  the 
bankrupt  law,  the  only  difference  between  that  and  oui 
state  act  is,  that  in  the  former  the  words  mutual  credit  are 
used.  They  mean  either  where  a  credit  is  given  ;  as  for 
goods  sold,  and  payment  to  be  at  a  future  day,  debitum  in 
presently  solvendum  infuturo  ;  or,  where  a  person  is  intrusted 
with  the  property  of  another,  and  it  turns  out  in  the  event 
that  he  is  a  debtor  upon  the  sale  of  that  property.    Bussell, 

(a)  Damages  not  yet  recovered  cannot  be  set  o£ 

iP)  Moore  y.  liargwiiy  Cowp.  479.  The  agent  iasured  with  an  ofBoe  which 
did  not  goarantjr  against  one  particular  risk.  His  conduct  being  Inma  fik^ 
it  was  held  he  should  not  be  charged. 
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arguendo^  in  Smith  v,  Ebdsan,  4  D.  &  E.  211 ;  PrescoWscase^ 
1  Atk.  230 ;  Ex  parte  De  Seze,  ibid.  222 ;  French  v.  Fenn^ 
Montagu  on  Set-Off,  Append.  19.  In  these  the  credit  is 
nren  in  the  very  transaction ;  the  sums  certain,  or  rednca* 
ble  to  certainty,  by  calculation.  Here  it  can  be  done  only 
by  jury  intervention.  Lord  Kenyon,  in  Hancock  v.  En* 
twistle^  8  D.  &  E.  485,  says  it  is  a  principle  that  no  debts 
can  be  set  off  under  a  commission  but  such  as  are  provable ; 
for  they  are  controvertible  expressions.  CuUen's  B.  L.  110. 
If  provable,  it  must  have  been  such  a  one  as  could  be  found 
by  the  commissioners,  on  striking  a  balance.  Ibid.  192, 
197.  The  defendant's  demand  could  not  have  been  a  debt 
due  before  bankruptcy,  and  ascertainable  afterwards ;  for, 
till  his  negligence  or  misconduct  be  found,  he  cannot  be  a 
debtor ;  because,  till  the  contrary  appear,  every  man  is  be- 
lieved to  have  acted  right,  and  if  Dawson  acted  bona  fde^ 
then  there  is  nothing  due  from  him. 

HamilUm.  In  cases  where  a  quantum  vakhat  or  a  qtutn" 
turn  meruit  will  lie,  there  may  be  a  set  oflF,  and  the  princi- 
ple of  those  will  equally  apply  .(a)  How  much  were  the 
goods  worth,  or  how  much  did  he  deserve,  would  be  the 
inquiries  there ;  and  in  this  it  is  how  much  was  insured, 
and  how  much  not.  This  is  as  plainly  matter  of  arithme- 
tic as  any  other.  If  not,  the  plaintiflF  may  recover  the 
whole  amount  of  the  contract ;  and  yet  the  subject  matter 
of  the  contract  have  been  totally  lost  and  destroyed  by  the 
ill  conduct  of  the  supercargo.  This  would  be  to  make  ua 
pay  wages  for  injury  instead  of  service.  There  is  no 
[*86]  decision  against  the  right  we  claim ;  it  is  *not  ine- 
quitable ;  in  all  cases  of  equitable  interposition,  the 
courts  have  gone  step  by  step  from  the  strict  law^  to  favor 
and  extend  justice.  The  rule  adopted  in  trover  is  one  in- 
stance ;  this  will,  it  is  hoped,  be  another,  especially  as  it  is 
confined  to  cases  in  which  the  set-ofiP  claimed  relates  to  the 

(a)  In  thoee  cases  the  debt  exists ;  in  those  like  the  presenti  Ihe  yeiy 
ezistenoe  is  contingent 
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matter  on  which  the  plaintiff's  action  is  grounded.  It  would 
be  hard  when  we  have  lost  our  ship,  to  make  us  pay  the 
ull  amount  of  a  demand  about  that  very  ship,  and  then 
i»urn  us  in  under  a  commission  which  pays  only  sixpence  in 
the  pound. 

jR^gv.    We  say  you  cannot  come  under  the  commissioD, 
hat  have  your  remedy  against  the  penson. 

Livingston,  J.  delivered  the  opinion  of  the  court  We 
have  considered  this  case  with  great  inclination  in  favor  of 
the  proposed  setoff,  and  with  some  solicitude  to  discover 
adjudged  cases  which  would  justify  our  going  this  length. 
It  does  not  seem  right  that  a  supercargo  who  has  violated 
his  employer's  instractionS|  and  thereby  subjected  him  to 
a  heavy  loss,  should  recover  any  moneys  expended  during 
such  agency,  without  permitting  the  latter  to  deduct  or  set 
off  the  sum  which  has  been  lost  by  his  neglect  and  breach 
of  orders ;  and  when  it  is  recollected  that  the  plaintiff  is  a 
bankrupt,  the  defendant's  case,  if  the  set-off  be  refused,  is 
still  harder,  as  he  will  still  have  to  pay  the  whole  of  the 
present  recovery,  and  come  in  only  for  .a  dividend  on  his 
demand  against  Dawson's  estate,  provided  it  were  capable 
of  being  liquidated  at  the  time  of  his  bankruptcy.  But 
strong  as  our  leaning  is,  we  cannot  find  that  courts  have 
as  yet  gone  thus  far.  Where  transactions  constitute  an  ac- 
count betwen  parties,  composed  of  mutual  receipts  and  pay« 
ments,  it  is  contrary  to  reason  as  well  as  the  understanding 
of  the  parties  themselves,  to  consider  any  thing  but  the 
balance  to  be  the  real  debt  betwixt  them.  Yet  the  forms 
of  law  render  it  necessary  for  each  party  to  sue  the  other 
in  separate  actions.  This  inconvenience,  says  a  writer  on 
this  branch  of  law,  for  a  long  time  remained  a  reproach 
to  English  jurisprudence ;  several  statutes  were  at  length 
passed  to  remedy  this  m.isohie^  the  first  of  which  applied 
to  cases  of  bankruptcy.  In  this  state  also  we  have  an  act 
on  the  same  subject :  and  the  legislature  of  the  United 
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States  in  like  manner  have  provided  for  cases  of  this 

kind. 
[*87]  *Our  state  law  delares,  (vol.  1,  p.  487,)  that, 
"  where  there  has  been  mutual  credit,  or  where  mu- 
tual debts  subsisted  between  the  insolvent  and  any  other 
person^  the  assignee  shall  state  an  account  between  them, 
and  one  debt  maj  be  set  against  the  other ;  and  what  shall 
be  due  on  the  balance  of  such  account^  and  on  setting  such 
debts  against  one  another,  and  no  more,  shall  be  claimed  or 
paid  on  either  side  respectively."  The  bankrupt  act  of  the 
United  States  provides  for  cases  of  mutual  credit,  and  mu- 
tual debts,  and  declares,  in  like  manner,  that  after  stating 
an  account  between  the  bankrupt  and  the  other  person,  one 
debt  may  be  set  against  the  other. 

Mutual  credit,  in  common  acceptation,  is  certainly  con- 
fined to  pecuniary  demands ;  and  as  both  acts  speak  of  set- 
ting off  one  dtbt  against  the  other,  it  can  hardly  be  doubted 
that  the  legislature  intended  to  embrace  no  other  kind  of 
demand.  How  can  an  account  be  stated  between  these 
parties?  or  how  can  a  claim,  made  for  breach  of  orders  in 
technical  or  other  language,  be  turned  into  a  debt  ?  The 
case  in  Ex  parte  i?eeae,  1  Atk.  228,  cited  by  the  defendant, 
was  in  chancery,  and  Lord  Hardwicke  determined  nothing 
more  than  that  a  packer  of  goods  should  not  be  compelled 
to  deliver  them  to  the  assignees  of  the  owner  who  had  be- 
come a  bankrupt,  without  paying  both  the  cost  of  packing 
and  pressing,  and  also  a  debt  due  on  another  account :  but 
even  in  this  case,  the  chancellor  considered  the  goods  in 
the  hands  of  Deeze,  (as  Lord  Cowper  had  done  on  a  former 
occasion^)  and  the  note  given,  as  forming  an  account  cur- 
rent between  the  parties.  He  took  notice  also  of  Deeze 
being  indebted  to  Nichols,  the  bankrupt,  for  wine  about 
the  same  sum  which  the  packing  of  the  goods  cost,  and 
that  those  items  also  constituted  an  account  between  thcnu 
But  here  there  is  nothing  which  can  form  an  account  be- 
tween the  parties;  on  one  side  there  is  a  demand  for 
moneys  laid  out  in  repairs  and  supplies  for  the  defendant'i 
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hip ;  but  on  the  other,  no  moneys  which  he  has  received, 
ir  with  which  he  has  been  intrusted,  or  property  which 
lias  been  committed  to  his  care,  for  which  he  has  to  ac- 
count. 

The  demand  is  also  of  a  nature  too  uncertain  and  con- 
tingent to  be  set  off. 

In  Freeman  v.  Hyett^  1  Black.  804,  in  an  action 
for  *raoney  due  for  a  parcel  of  cloths,  the  court  [*88] 
would  not  permit  the  defendant  to  show  by  way  of 
set  off,  that  a  former  parcel  of  cloths  bought  of  the  same 
plaintiff  were  burnt  in  pressing,  which  had  greatly  lowered 
their  value ;  but  put  the  party  to  his  special  action  on  the 
case.  In  Hbwlett  v.  Strickland^  Cowp.  56.  Lord  Mansfield 
and  the  other  judges  would  not  permit  unliquidated  dama- 
jges,  occasioned  by  the  breach  of  other  covenants  to  be  per- 
fbrmed  by  the  plaintiff^  to  be  pleaded  by  way  of  set*off. 
*'  These  damages,"  says  his  lordship,  *'  are  no  debts ;"  and 
Mr.  Justice  Asion  was  clear  that  '*  an  unliquidated  demand, 
or  uncertain  damages,  could  not  be  set  off."  So  in  Weigall 
V.  Waters,  6  D.  &  E.  488,  to  an  action  of  covenant  for  rent, 
the  defendant  was  not  permitted  to  set  off  damages  which 
he  had  sustained  by  reason  of  breaches  of  certain  covenants 
on  the  part  of  the  landlord.  "  The  sum  to  be  recovered," 
says  Lord  Kenyan^  '*  is  uncertain ;  it  must  be  assessed  by  a 
jury,  and  there  is  no  pretence  to  say  that  those  uncertain 
damages  may  be  set  off  in  the  present  action."(a) 

In  the  present  case  the  damages  are  still  more  uncertain, 
and  the  trial  must  be  complicated  to  a  great  degree.  Why 
the  defendant  did  not  insure?  or  whether  he  could  have 
insured  fully?  and  what  damages  have  been  sustained? 
would  be  questions  which  ought  not  to  be  tried  in  this  col- 
lateral way.  The  two  cases  last  cited  furnish  also  an 
answer  to  one  argument  of  the  defendant's  counsel,  which 
is  not  without  force,  that  as  the  set-off  related  to  the  same 

(a)  Tlierefore  where  an  agreement  is  entered  into  for  performance  of  oot^ 
pants  with  a  penalty,  and  the  covenants  are  broken,  the  penalty  ^.vinot  be 
Mt  o£    Nedriffe  y.  Hogan^  2  Burr.  1024. 
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agency  on  which  the  plaintiff's  claim  isfbunded,  it  oagbt 
to  be  admitted ;  and  yet  in  the  cases  just  referred  to,  we 
find  the  claim  of  the  defendants  arose  out  of  the  same  in- 
Btruments  on  which  the  actions  were  brought,  but  was  re- 
jected. The  judge,  therefore,  who  tried  the  cause,  was 
right  in  overruling  the  testimony,  and  the  plaintiff  must 
have  judgment. [1] 

Fostea  to  the  plaintiff 


Hunn  and  others  against  BoWNE. 

2f  goods  sold  for  a  promissory  note  at  sixty  days,  be  loft  in  the  possessiOB 
of  the  vendor,  and  he  show  them  as  the  goods  of  the  vendee,  a  sale  by 
the  vendee  will  be  good,  against  one  by  the  vendor,  notwithstanding  the 
bankruptcy  of  the  vendee,  it  appearing  such  sale  by  the  vendor  was  after 
the  knowledge  of  bis  vendee^s  bankruptcy. 

This  was  an  action  of  trover  to  recover  the  value  of 
twenty  bales  of  cotton.  The  property  in  question  had,  on 
the  29th  of  December,  1801,  been  sold  by  one  Rodman  to 
a  Mr.  John  Foley,  at  a  credit  of  60  days,  and  for  the 
[♦39]  *amount  of  the  purchase  Foley  gave  his  note,  pay- 
able at  that  period.  The  goods,  however,  were  not 
delivered,  but  continued  in  the  possession  of  Bodman. 

A  few  days  afterwards  Foley  informed  Hutchison,  a  broker 
that  he  had  some  cotton  for  sale,  which  lay  in  Hodman's 
store ;  in  consequence  of  which,  the  broker  called  on 
Hodman,  and  without  giving  any  intimation  of  his  motives^ 
desired  to  see  Mr.  Foley's  cotton.  On  this,  Bodman  directed 
one  of  his  clerks  to  show  Hutchison  the  cotton,  which  then 
;  lay  in  a  fire  proof  store,  and  had  a  mark  upon  it.  Hutchi- 
son, after  an  examination  of  the  quality  of  the  article,  on 
account  of  the  plaintiff  made  a  purchase  of  it  from  Fdley, 

[1]  The  preset  t  doctrine  of  recoupment  appears  to  be  applicable  to  tUt 
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who,  on  then  receiving  the  plaintiff'  notes  for  the  fall  value 
which  have  since  been  duly  paid,  gave  an  order  on  Bodman 
for  the  delivery  of  the  commodity.  This  order,  however, 
was  not  immediately  presented,  nor  was  the  transaction 
commanicated  to  Bodman,  in  whose  possession  the  cotton 
was  suffered  to  remain.  While  so  continuing,  Foley  be- 
came a  bankrupt,  and  the  day  before  the  falling  due  of  his 
note,  which  Bodman  had  placed,  together  with  the  cotton, 
in  the  hands  of  the  defendant,  as  a  security  for  money  bor- 
rowed,  Hutchison,  called  on  Bodman  and  producing  Foley's 
order  for  delivery,  which  bore  a  date  long  antecedent, 
demanded  the  goods.  These  Bodman  refused  to  deliver, 
alleging  as  jeasons,  the  bankruptcy  of  Foley,  and  non-pay* 
ment  of  his  note,  after  the  protesting  of  which  the  cotton 
was  bought  by  the  defendant. 

Bodman  himself  had  since  become  a  bankrupt^  obtained 
his  certificate,  and  testified  that  he  did  not  consider  the 
goods  as  left  with  him  for  storage. 

The  jury  having  found  a  verdict  for  the  plaintiflFs  to  the 
full  amount  of  the  value  of  the  cotton,  the  defendant  now 
moved  for  a  new  trial,  on  the  ground  of  the  plaintiff  not 
being  entitled  to  recover. 

Boyd^  for  the  defendant.  If  Bodman  has  not  by  any  act 
devested  himself  of  the  right  to  retain  the  goods  against 
any  purchaser  from  Foley,  the  innocent  vendee  of  Bodman, 
will  have  the  right  he  enjoyed.  The  property  remained  in 
Bodman's  hands,  and  as  it  was  a  chattel  interest,  possession 
was  evidence  of  property.  Besides,  the  second  sale  was 
two  months  after  that  attempted  to  be  set  up.  It  is 
settled  thatj  wherever  there  is  any  *fraud,  insolvency  [*40] 
of  the  vendee,  or  failure  of  the  consideration  on  the 
part  of  the  purchaser,  and  the  vendor  can  get  the  goods 
into  his  possession,  he  may  retain  against  the  buyer,  and 
thus  indemnify  himself  for  the  price.  Owenson  v.  Mmse,  7 
D.  &  E.  66 ;  Goodail  v.  SkeUon,  2  H.  Black,  516.  There  is 
no  case  which  contradicts  this,  unless  it  bo  one  in  7  I).  & 

Vol.  IL  8 
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E.(a)  which  was  an  exception.  In  Feize  v.  TTray,  S 
East,  93,  it  was  held  that  accepting  bills  did  not  hurt  the 
right 

This,  then,  establishes  the  right  of  Eodman,  and  over 
rules  the  principle  in  7  D.  &.  E.  as  to  a  bill  being  payment. 
There  was  laches  in  the  plaintifiEs'  remaining  with  their 
order  in  their  pockets  for  two  months  without  presenting 
it,  and  when  the  cotton  was  looked  at,  it  was  without  ex- 
plaining it  to  be  the  result  of  an  oflfer  to  sell.  The  antece- 
dent debt  to  Bowne  was  good  payment,  nor  does  its  being 
an  existing  debt  invalidate  the  consideration ;  for  the  dis- 
charge of  a  previous  demand  is,  both  in  law  and  equity,  a 
valid  consideration.  To  decide  against  the  defendant  will 
be  to  destroy  commercial  security. 

Hoffman,  contra.  The  plaintifiEj  are  equally  bona  fde 
purchasers  with  the  defendants ;  and  if  the  defendant  has 
not  a  better  claim  than  Bodman,  the  verdict  must  stand. 
The  order  was  a  constructive  delivery(6)  by  Rodman ;  this 
was  a  voucher  of  property  given  by  him  to  prove  Foley's 
interest.  The  rule,  then,  is,  when  a  man  is  enabled  by  the 
act  or  confidence  of  another,  to  commit  a  fraud  on  a  third 
person,  the  person  by  whom  he  is  thus  enabled  shall  bear 
the  loss.  In  the  case  from  East,  and  the  others  cited,  this 
principle  was  not  involved.  This  constructive  delivery 
was  so  connected  with  circumstances,  as  to  make  the  gene- 
ral rule  still  stronger  against  the  defendant.  The  cotton 
WBH  asked  for,  and  shown  as  Foley's.  This  was  a  plain 
act,  confirming  a  construction  of  law ;  therefore,  had  the 
order  been  then  presented,  Bodman  would,  and  mtist  have 
delivered.  The  property  passed  by  his  conduct  It  was 
an  assent  to  the  order,  which,  as  the  cotton  was  asked  for 
in  Foley's  name,  Hodman  must  have  known  had  been  re* 

(a)  I  do  not  know  what  case  the  learned  oounael  allades  to,  as  I  cannot  find 
any  contrary  to  his  position. 

(b)  It  might,  perhaps,  be  more  correctly  termed  an  octaal  delivery  in  law. 
See  HdOingaworth  v.  Napier,  3  Gaines'  Hep.  183  n.  (a);  the  different  kinda  OC 

.delivery,  wh't  shall  amount  to  them,  what  not,  and  their  effects. 
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presented  by  Foley  as  his.  Possession,  therefore,  in  con« 
templation  of  law,  was  in  the  plaintiffs,  for  Bodman's  pos- 
session was  the  possession  of  Hunn  and  his  partners; 
18,  wherever  *there  is  a  mixed  possession  of  a  per-  [*41J 
sonal  chattel,  it  is  considered  as  that  of  him  who 
has  right.  Smith  v.  Smithy  2  Stra.  955.  But  on  the  defend- 
ant's own  showing  he  had  only  an  equitable  lien,  this  shall 
never  overreach  the  title  of  a  bona  Juk  purchaser.  Lempriert 
V.  Pesley^  2  D.  &  £.  490.  The  payment  from  the  defendant, 
«uch  as  it  is,  was  on  the  eve  of  bankruptcy.  The  cotton 
when  put  into  the  hands  of  Bowne,  was  on  an  executory 
contract.  That  with  the  plaintiff  was  executed ;  and  no 
sale  without  payment,  unless  tke  contract  expressly  give 
time,  is  executed :  the  right  therefore  not  complete  when  it 
is  executory. 

Benson^  in  reply.  The  silence  of  Hutchison,  as  to  the  ob- 
ject of  his  inquiry,  exculpates  Bodman  from  all  blame. 
Suppose  Foley  had  come  and  asked  to  see  his  cotton,  and 
afler  his  insolvency  without  bankruptcy,  had  demanded 
the  cotton ;  or  his  assigns,  under  a  commission,  had  done 
so,  could  not  Hodman  have  retained  ?  If  he  could  against 
Foley's  assignees,  then  he  could  against  the  plaintiff  and 
«s  he  could  do  it,  so  can  his  vendee. 

Thompson,  J.  I  think  a  new  trial  ought  not  to  be 
granted.  The  circumstances  stated  in  the  case,  fairly 
warranted  the  jury  in  drawing  the  conclusion  that  the  de- 
fendant ought  to  be  considered  as  a  purchaser,  with  full 
knowledge  of  all  the  circumstances,  relative  to  the  situa- 
tion of  this  cotton.  No  time  is  stated  when  he  made  the 
purchase,  although  Mr.  Bodman  himself,  from  whom  he 
purchased  it,  was  examined  as  a  witness.  It  does,  however, 
appear,  that  it  must  have  been  after  Foley's  note  to  Bodman 
fell  due,  and  had  been  protested  for  non-payment,  which 
most  have  been  some  time  after  the  1st  of  March,  1802. 

The  defendant  acknowledged  that  the  cotton  was  first 
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put  into  his  possession,  to  sell  for  Mr.  Bodman :  this  could 
not  I^ve  been  until  after  Foley's  bankruptoj,  because  Mr. 
Bodman  himself  testified  that  his  determination  not  to  de« 
^ver  the  cotton,  was  made  in  consequence  of  Foley's  be- 
coming a  bankrupt*  The  cotton  remained  as  it  was,  when 
Foley  made  the  purchase,  until  after  this  period.  Bodman 
finding  his  note  from  Foley  would  not  probably  be  paid, 
determined  to  retain  the  cotton,  and,  some  time  afterwards, 

must  be  presumed  to  have  delivered  it  to  the  de- 
[*42]     fendant,  ^first  to  sell,  afterwards  to  remain  as  a 

pledge,  but  concluding,  probably,  that  an  actual 
fiale  would  be  better  calculated  to  secure  the  cotton  against 
the  plaintiff's  claim,  such  sale  was  made,  so  that  the  de- 
fendant  ought  not  to  be  viewed  in  a  more  favorable  point 
of  light  than  Mr.  Bodman  himself  would  be  were  he  the 
defendant.  The  plaintifEi^  however,  connot  be  considered 
as  standing  in  the  same  situation  as  Foley  would,  were  he 
plaintiff;  they  must  be  viewed  as  innocent  bona  fide, 
purchasers.  When  application  was  made  to  them  to  pur- 
chase this  cotton,  they  seut  to  Bodman  and  this  cotton  was 
shown  them  as  the  property  of  Foley ;  no  pretence  was  made 
that  he  had  any  claim  or  lien  upon  it,  and  it  is  evident,  at 
that  time,  he  had  no  such  pretensions,  for  John  Bodman 
swears,  that  it  was  not  until  after  Foley  became  bankrupt 
that  he  determined  not  to  deliver  the  cotton.  The  plaintiff 
therefore,  had  every  reason  to  believe,  from  the  conduct  of 
Bodman,  that  there  would  be  no  objections  against  deliver- 
ing this  cotton  whenever  called  for.[l]     There  is  no  pre- 

[1]  Dedaring  a  note  to  be  good  to  one  about  to  purchase  it,  or  standing 
by  in  silenoe  when  it  is  transferred  for  consideration,  is  an  estoppel  in  pai$ 
against  a  debtor.  Wats&tCa  Ex.  v.  M^Loaren^  19  Wend.  567.  To  make  false 
statements  of  the  payee  respecting  paper  negotiated  by  him,  available  to  the 
holder  as  an  estoppel,  so  as  to  prevent  such  payee  from  setting  up  the  de- 
fence of  usuiy,  they  must  have  been  made  to  induce  the  holder  to  purchase, 
ftnd  have  been  confided  in,  and  in  good  faith  acted  upon  by  him ;  he  must 
have  been  deceived  by  them.  Truacott  v.  wDovts,  4  Barb.  496.  Where  a 
party,  either  by  his  declaration  or  conduct,  has  induced  a  third  person  to  ad 
in  ft  |>arUcDlar  manner,  he  will  not  afterward  be  permitted  to  deny  the  tnitb 
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tence  of  auj  agreement  that  the  cotton  was  to  remain  in 
hifl  po8i>4ession  as  security  for  Foley's  note,  which  was  pay- 
aide  in  sixty  days.  The  contract  of  sale  was  complete,  anc. 
the  note  received  as  payment,  and  there  can  be  no  doubt 
thai  Foley  might  have  legally  demanded  the  goods  imme- 
liately  after  the  purchase.  It  certainly  cannot  be  pre- 
wcnded,  that  on  the  sale  of  goods  upon  a  credit,  the.  vendor 
has  a  right  to  retain  them  as  security  for  the  payment  of 
the  purchase«money.  But  even  admitting  that,  as  against 
Foley,  the  goods  might  be  stopped  in  transilu^  it  by  no 
means  follows,  that,  as  against  innocent  purchasers,  the 
same  doctrine  would  apply.  In  the  case  of  LickbarTow  v. 
Mdaofij  2  D.  &  E.  61,  it  was  decided  that  a  consignor  may 
stop  goods  in  transitu^  before  they  got  into  the  bands  of 
the  consignee,  in  case  of  his  insolvency ;  yet  if  the  consignee 
has  assigned  the  bills  of  lading  to  a  third  person  for  a  valu- 
able consideration,  the  right  of  the  consignor,  aa  against 
such  third  person,  is  devested.  The  right  of  the  vendor  to 
stop  goods  in  transitUj  in  case  of  the  insolvency  of  the  vendee 
is  a  kind  of  equitable  lien  adopted  by  the  law,  for  the  pur- 
pose  of  attaining  substantial  justice,  and  not  on  the  grpund 
of  rescinding  the  contract  In  the  case  of  Lempriere  v. 
Pasley,  7  D.  &  E.  445 ;  2  D.  &  E.  490,  Ashhurst, 
J.  in  delivering  the  judgment  of  the  ^court,  laid  it  [^43] 
down  as  a  fundamental  principle,  that  as  between 
a  person  who  has  an  equitable  Hen,  and  a  third  person  who 

of  the  admissioii,  if  the  oonsecpience  would  be  to  work  an  injorj  to  snch 
third  perBon,  or  ooe  claiming  under  him;  IkzeQ  v,  Odd^  3  Hill,  215.  But 
before  a  partjr  is  held  to  be  thus  concluded,  it  must  appear : — 1.  That  he 
has  made  an  admiraion  which  is  clearly  inconsistent  with  tlie  evidence  which 
he  proposes  to  give;  2.  That  the  other  party  has  acted  upon  the  admission; 
and  3.  That  the  latter  wiU  be  injured  by  allowing  the  truth  of  the  admission 
to  be  disproved.    lb. 

See  also  with  respect  to  estoppel  in  pais,  Petrie  y.  Feeler^  21  Wend.  173 ; 
/bffef  T.  Jiewlandf  Id.  94 ;  Demyer  ▼.  Souzer^  6  Wend.  436 ;  Buggies  v. 
Sherman,  14  J.  R.  446 ;  Swick  v.  Sears,  1  Hill,  17  ;  lYost  y.  Saratoga  3fw 
iual  Jhs.  Co.,  5  Denio,  164 ;  WeUand  Canai  Co.  t.  Haihamiy^  8  Wend.  480  * 
Vtwen  T.  Jbntoefl;  9  Wend.  95. 
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purchases  the  thing  for  valuable  consideratioD,  and  with* 
out  notice^  the  prior  equitable  lien  shall  not  overreach  the 
title  of  the  vendee.  As  the  plaintiff  in  this  case  have  paid 
a  valuable  consideration  for  the  goods,  and  there  is  no 
color  for  imputing  to  them  fraud  or  notice  of  any  pre- 
tended lien  by  Bodman,  a  new  trial  ought  not  to  be 
granted. 

LrviNasTON,  J.  Were  this  a  question  between  Foley  and 
the  present  defendant,  it  would  not,  perhaps,  have  occa- 
sioned much  difficulty.  I  should  be  inclined  to  think,  that 
in  such  case  he  could  not  recover,  without  paying  his  note 
given  to  Bodman,  and  which  was  endorsed  to  Bowne. 
Bat  when  the  rights  of  a  fair  purchaser  intervene,  the  doc« 
trine  of  stopping  goods  tVi  transitu,  which  has  been  carried 
fer  enough,  ought  not  to  be  strained  in  favor  of  the  vendor, 
or,  as  is  the  case  here,  in  favor  of  a  creditor  of  the  vendor 
to  whom  they  were  first  pledged,  and  in  satisfaction  oi 
whose  demand  they  were  afterwards  sold. 

There  certainly  was  a  sufficient  delivery  hereto  justify  a 
sale  by  Foley  to  the  plaintiffij.  The  cotton  was  shown  by 
Bodman  as  his,  and  although  the  person  to  whom  it  was 
shown  did  not  declare  his  object,  it  might  reasonably  be 
supposed  he  wanted  to  buy  it,  and  yet  no  caution  was  given, 
nor  any  claim  set  up  to  the  property  by  Bodman.  After 
this,  it  would  be  hard  indeed  on  the  plaintiff  to  postpone 
their  right  to  that  of  the  defendant,  who  took  the  property 
after  the  sale  by  Foley,  to  secure  an  antecedent  debt  In 
the  case  of  Oivenson  v.  Morse,  7  D.  &  E.  66,  the  original 
purchaser  brought  his  action  to  recover  some  articles  of 
plate  against  the  vendor,  and  set  up  a  delivery  of  them  to 
an  engraver,  as  a  delivery  to  himself.  In  such  cases  a 
court  will  go  a  great  way  to  protect  the  right  of  the  seller ; 
and  Lord  Kenyon,  considering  it  as  an  unjust  attempt  in 
the  plaintiff  to  get  the  goods  without  paying  for  them,  de- 
termined, and  so  did  the  other  judges,  that  as  the  engraver 
was  employed  by  the   defendant,   the    goods  were    at 
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most  *%n  trarmtOf  and  the  price  not  being  paid,  he     [*44] 
had  a  right  to  retain  them. 

.  This  case,  as  has  been  already  stated,  is  very  different. 
It  is  that  of  a  hona  fide  purchaser,  to  whom,  or  to  whoso 
agent,  the  property  was  shown  as  Foley's  before  the  bargain 
^as  concluded.  Afler  this  Bodman  had  no  right  to  defeat 
the  plaintifiTs  claim  by  delivering  the  property  to  another, 
I  am  of  opinion  the  finding  of  the  jury  was  right, 

Kent,  J.  These  facts  present  a  struggle  between  hona 
fick  creditors,  which  of  them  shall  avoid  a  loss ;  and  he  who 
has  used  the  best  diligence,  or  has  the  legal  advantage, 
ought  to  be  preferred. 

This  case  turns  upon  the  question,  whether  there  was  a 
delivery  of  the  cotton  by  Bodman  to  Foley.  Delivery  in  a 
sale,  says  one  of  the  Civilians,  may  be  either  real,  by  put- 
tang  the  thing  sold  into  the  possession,  (2  Ersk.  481,)  or. 
under  the  pow^r  of  the  purchaser,  or  it  may  be  syiribolicaly 
when  the  thing  sold  does  not  admit  of  actual  delivery.  To 
illustrate  this  last  instance,  it  is  settled  in  the  English  law. 
agreeably  to  the  rule  in  the  civil  law,  (Dig.  41,  1,  9,  8 ;  1 
Ersk.  194,)  that  where  goods  are  ponderous,  and  incapable, 
of  being  handed  over,  there  need  not  be  an  actual  delivery 
but  it  may  be  made  by  that  which  is  tantamount,  such  as  . 
the  delivery  of  the  key  of  a  warehouse,  or  by  delivery  of 
other  indicia.  But  there  must  be  a  delivery  in  the  one  way 
qr  the  other,  according  to  the  subject  matter,  or  the  prop*, 
erty  is  not  absolutely  devested  from  the  vendor,  although, 
the  risk  may  be,  in  many  respects,  with  the  vendee.  So 
in  a  variety  of  cases,  (1  H.  Bl.  863,)  delivery  may  be  Re- 
sumed from  circumstances  so  as  to  vest  the  property  in  the 
vendee.  If  there  be  a  destination  of  the  goods  by  the 
vendor  to  the  use  of  the  vendee,  by  marking  them,  or  put- 
ting them  up  to  be  delivered,  or  removing  them  for  that 
purpose,  the  vendee  may  be  entitled  to  act' as  owner.  But 
in  this  case  of  a  presumed  delivery,  the  title  of  the  vendor 
'A  not  devested  till  the  goods  have  come  to  the  possession  of 
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the  vendee:  (Dig.  lib,'  19,  tit.  1,  18 ;  7  D.  &  K  W,  440 ;  1 
Atk.  845  ;  5  D.  &  E.  490,)  and  he  may,  for  just  cause,  re- 
tract the  intended  delivery ;  \  e  may  detain  them  against 
the  vendee  till  the  price  be  paid.. 

In  the  present  case,  there  was  no  delivery,  in  any  sense, 
of  the  twenty  bales  of  cotton ;  and  as  no  application 
[*45]  was  *made  to  Bodman  for  a  delivery  until  after  the 
bankruptcy  of  Foley,  he  had  an  equitable  lien  on 
the  goods  for  his  debt,  and  that  right  being  accompanied 
with  the  actual  possession,  it  is  lawful  for  him  to  exert  it 
against  the  plaintiffs,  notwithstanding  they  were  third  per- 
sons and  purchasers  from  Foley.  He  had  equal  equity 
with  them,  and  in  addition  to  that,  he  was  clothed  with 
the  lawful  possession,  which  gave  him  the  paramount  claim^ 
To  arrest  the  goods  from  the  vendor  under  those  circum* 
stances,  would,  in  my  opinion,  be  unjust:  negligence  in 
this  case  was  imputable  to  Foley  and  the  plaintiffs.  The 
ootton  was  suffered  to  remain  in  possession  of  Bodman, 
without  any  mark  or  destination  of  the  property,  until  the 
failure  of  the  vendee  ;  and  of  two  innocent  creditors,  be 
who  has  used  the  most  vigilance,  or  has  the  legal  advan- 
tage, shall  be  preferred. 

I  place  my  opinion  entirely  upon  the  ground  that  the 
possession  of  the  cotton  never  passed  from  Rodman,  and 
that  he  did  not  assign  it  to  the  defendant,  until  after  the 
bankruptcy  of  Foley.  I  think,  therefore,  the  defendant  has 
the  better  title,  and  that  the  verdict  ought  to  be  set  aside^ 
on  payment  of  costs. 

New  trial  re  fused. 
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Depeyster  against  Warne. 

If  prorjeediDgft  be  irmgalar,  they  will  be  set  aside  though  the  defendant  do 
cot  swear  to  merita,  and  the  plaintiff  swaar  there  are  Qone.(a) 

Harison  moved  to  set  aside  the  default,  interlocutory 
judgment,  and'all  subsequent  proceedings,  on  affidavits  of 
the  defendant's  attorney  and  his  clerk,  stating  notice  of  re* 
tainer  served  at  the  office  of  the  opposite  attorney,  (which 
was  acknowledged  to  have  been  received  by  a  person  then 
in  the  office  of  the  plaintiff's  attorney,  and  acting  either  as 
clerk,  agent  or  partner,)  and  also  setting  forth  service  of 
notice  of  special  bail  having  been  filed,  an  entry  of  which, 
&nd  of  service  of  retainer,  was  made  in  the  register  of  the 
deponent 

Evertson  opposed  the  application  on  an  affidavit  made  by 
himself,  stating  the  debt  to  be  on  a  promissory  note,  in 
which  there  was  no  defence,  and  that  if  the  defendant  could 
make  any,  be  had  several  times  offered  to  give  up  the 
judgment.  That  the  person  mentioned  in  the  affidavits  on 
behalf  of  the  defendant  as  being  a  clerk,  agent,  or  partner, 
was  neither  the  one  nor  the  other ;  that  neither  the 
deponent  nor  any  of  his  *clerks  knew  of  any  per-  [*46J 
son  being  retained  as  an  attorney  for  the  defendant 
though  in  the  register  of  the  deponent  was  entered  a  receipt 
of  a  service  of  notice  of  bail.  That  the  defendant  was  in 
execution,  and  an  insolvent.  From  these  circumstances, 
and  because  the  defendant  had  not  sworn  to  merits,  it  was 
contended  that  the  default  and  proceedings  ought  to  stand. 

Hariafm^  in  reply,  insisted,  that  whether  the  defendant 
had  merits  or  not  was  immaterial.    The  plaintiff  had  been 

(a)  8.  p.  JSToweS  r.  DemitUm,  3  Caines'  Rep.  97.  For  the  effect  of  meriti 
where  the  proceedings  are  regular,  see  CogawtXL  y.  VandeThergk^  1  Cainet' 
Rep.  167  D.  (a) 

Vol.  n.  9 
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irregular,  and  the  practice  of  the  court  must,  in  all  suita^ 
however  well  founded,  be  adhered  to. 

Per  Ouriam.  There  is  strong  reason  to  believe  that 
notice  of  retainer  was  duly  served,  and  though  no  merits 
are  sworn  to,  we  cannot  depart  from  our  rules.  Let  the 
default,  judgment,  and  all  subsequent  proceedings,  be  set 
aside  with  costs ;  but  on  condition  that  the  defendant  does 
not  bring  any  action  for  false  imprisonment. 

« 

Motion  granted. 


Baker  and  Sloane  against  Sleight,  Sheriff  of  the 

County  of  Ulster. 

It  18  not  necessary  in  an  affidavit  to  change  the  venue,  to  state  the  canae  of 
action.    If  it  be  not  transitory  it  should  be  shown  by  the  opposite  side. 

The  inflaence  from  the  mere  office  of  sheriff  not  safficient  cause  to  changt 
the  vfntie. 

EvERTSON,  on  an  affidavit  not  specifying  the  ground  of 
action,  moved  to  change  the  venue  from  the  county  of 
Dutchess  to  that  of  Ulster. 

Hopkins  opposed  it  on  a  counter  affidavit,  stating  a  belief, 
that  in  consequence  of  the  influence  the  defendant  possess 
ed  in  Ulster  from  his  office,  a  fair  and  impartial  trial  could 
not  be  had  there.  He  insisted  also  on  the  defectiveness  oi 
the  plaintiflF's  affidavit,  in  not  setting  forth  the  ground  of 
action,  and  that  it  ought  therefore  to  be  presumed  it  was 
not  a  transitory  suit. 

Per  Curiam.  The  court  cannot  mtend  thai  the  action  is 
not  transitory ;  it  ought  to  have  been  shown  by  the  defend- 
ant, and  the  influence  of  a  sheriff's  office  never  can  pro* 
rent  an  impartial  trial.(a)    Take  your  rule. 

<i)dM  £obieskie  v.  Bauder,  1  Caines'  Rep.  488  n.(a) 
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Pell  against  Bunker. 

PiaoUoe  aa  to  Tacating  oommiaaloiia. 

In  this  cause  Hawes  moved  to  in  part  vacate  a  commis- 
sioQ  sued  out  in  in  November  last^  so  as  to  go  to  trial  not* 
withstanding,  at  the  next  circuit  See  Kirbyy.  WaHcies^  1 
Caines'  Bep.  608,  n.  (a) 

*JD.  A.  Ogden  opposed  it,  on  the  ground  that  eight    [*47] 
months  had  not  elapsed  since  it  was  issued,  and  relied 
on  this  as  the  established  practice,  in  cases  of  commissions 
to  Europe. 

Per  Ouriam.    Granting  the  motion  will  do  no  injury; 

the  time  may  or  may  not  elapse  before  the  cause  is  brought 

on,  and  it  does  not  prevent,  even  then,  the  showing  of 

cause  to  further  postpone  the  trial. 

Motion  granted. 


CJoLES,  Tttford  and  Brookes,  against  Thompson. 

Oommiaaion. 

The  court  had,  the  last  term,  (t  Caines'  Bep.  617,)  denied 
a  motion  for  judgment  as  in  case  of  nonsuit  for  not  pro* 
ceeeding  to  trial,  on  the  plaintiffs'  stipulating  to  try  at 
the  last  sittings  for  the  city  and  county  of  New-York,  nine 
months  having  elapsed  since  issuing  the  commission  in  the 
cause.  The  plaintiffs  not  having  proceeded  agreeably  to 
that  stipulation, 

Boyd  moved  again  for  judgment  as  in  case  of  nonsuit 

Munro^  contra,  read  an  affidavit  stating  the  commission 
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to  have  been  mislaid  by  the  defendant's  comniissionery  to 
have  been  found,  and  was  shortly  expected  to  be  returned. 

Per  Curiam.  The  motion  must  be  refused;  but  tho 
plaintiff  must  pay  costs  and  stipulate  anew.  (See  vol.  1,  p. 
7,  n.  (a)  and  p.  SOSj  n.  (a) 

Motion  denied  on  costs  and  stipulating. 


Clason  against  Gould. 

In  an  action  for  publishing  a  libel,  the  court  will  discharge  a  judge^s  order 
Ibr  holding  to  special  bail,  unless  special  cause  be  shown  by  affidavit 

This  was  a  mociou  on  the  part  of  the  defendant  to  be 
discharged  from  a  judge's  order,  directing  him  to  be  held 
to  bail  in  1,500  dollars.  The  suit  was  for  a  libel,  in  styling 
the  plaintiff  "a  late  German  convict.'*  The  plaintiff,  in  his 
affidavit,  stated  the  charge,  and  declared  the  same  to  be 
false  and  malicious,  without  adding  any  thing  more. 

Per  Curiam,  The  defendant  must  be  discharged.  The 
affidavit  does  not  show  a  cause  of  action  sufficient  to  hold 
to  bail.  In  a  suit  for  defamation,  whether  the  defamation 
be  by  words  or  writing,  the  plaintiff  is  not  entitled  to  hold 
.'k>  bail,  except  in  slander  of  title,  unless  some  special  cause 

be  shown.  No  special  cause  is  disclosed  in  the 
[*48]     present  case.    To  allow  *bail  here,  would  be  to 

allow  it  in  every  case  of  defamation.     There  is  no 

rule  or  guide  given  for  the  discretion  of  the  judge  or  court| 

a^d  that  discretion,  upon  such  an  affidavit  as  the  presenti 

must  necessarily  be  arbitrary,  which  the  law  will  not 

allow.[l] 

•  Motion  granted. 

[1]  For  the  prepent  prac!^oe  igritb  respect  to  arrest,  see  Code  of  P.,  aeot 
■•78  to  184. 
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Seixas  and  Sjsixas  against  Woods. 

Id  an  action  on  the  caae  for  selling  one  arttde  for  another,  there  must  be 
either  a  wanantj  or  frau<L(a)  A.  sound  price  does  not  imply  a  wanrautj 
of  soundness    The  description  in  a  bill  of  parcels  is  no  warranty. 

This  was  an  action  on  the  case  for  selling  peaclium  wood 
for  brazilletto.  The  former  worth  hardly  anything,  the 
latter  of  considerable  value. 

(a)  The  effect  of  a  warranty  on  a  sale  of  |;ood8  being  to  oblige  the  person 
by  whom  it  is  made  to  indemnify  the  vendee  against  aU  losses  induced  by  a 
ikilure  of  the  warranty,  however  innocent  the  warrantor  may  be,  courts  of 
law  appear  to  have  been  very  cautions  in  subjecting  to  such  wide  extended 
liability.  It  Is,  therefore,  a  genera]  rule,  that  on  the  sale  of  chattels  there  is 
not  any  impUed  warranty,  unless  as  to  the  title.  Hermanee  v.  Vemoy^  6 
Johna  Bep.  6.  That  to  constitute  a  warranty  it  must  be  express,  and  it  is 
not  raised  by  a  sound  price,  or  a  mere  affirmation  of  the  quality  or  kind  of 
the  article  sold;  (Defreete  v.  JVttmjTer,  1  Johns.  Rep.  274;  Bolden  v.  Dakit^ 
4  Johns.  Hep.  421,)  nor  by  a  mere  affirmaUon  of  the  value ;  (Davis  v.  Meeker, 
6  Johns.  Bep.  354,)  nor,  according  to  the  case  in  the  text,  by  a  written  de- 
scription ;  and  where  the  subject  is  of  dubious  quality,  in  which  common 
Judgments  might  be  deceived.  Lord  Kenyon  has  ruled  the  same.  There- 
fore, where  an  auctioneer,  on  a  sale  of  pictures,  set,  in  the  printed  catalogue, 
opposite  to  each,  the  name  of  a  painter,  his  lordship  determined  that  it  did 
not  amount  to  a  warranty  of  the  picture's  being  the  work  of  such  artist. 
Jendwine  v.  Slade,  2  Esp.  Bep.  572.  But  where  a  substantive  fact  was 
speciflod  in  an  emphatic  manner,  by  printing  in  the  articles  of  sale  in  italics, 
that  an  estate  was  "free  Jrom  eneuimbraneeSf"  the  court  of  common  pleas  held 
that  it  amounted  to  a  warranty.  Gunnis  v.  Erhari,  1  n.  BL  289.  Where, 
on  a  sale  by  auction,  the  duty  may,  on  the  vendor's  doing  certain  acts,  be 
avoided,  if  the  auctioneer  say  that  he  has  taken  such  precautions  that  if  the 
vendor's  price  be  not  bid,  there  will  be  no  sale,  and  the  duty  not  payable,  it 
is  a  warranty  against  incurring  the  duty,  though  the  auctioneer  act  in  good 
faith,  and  be  mistaken  as  to  the  legal  effect  of  what  he  did.  Capp  v.  Ihpham, 
6  East,  392.  The  reason  of  this  decision  may  perhaps  be,  that  the  auctioneer 
was  acting  in  the  line  of  his  vocation.  Where  a  servant  is  employed  to  sell 
a  horM,  he  has  an  implied  authority  to  warrant  his  soundness ;  {Alexander  v. 
Gibaon^  2  Camp.  555,)  so  a  broker,  authorized  to  advertize  a  general  ship  for 
any  port,  to  warrant  that  she  shall  sail  with  convoy.  Rinquist  v.  Dikhdl^ 
Abb.  on  Ship,  part  2,  p.  8.  If  it  bo  necessary  to  proceed  on  the  warranty, 
Che  action  may  be  maintained  against  him  who  made  it,  though  he  plead 
partnership  hi  abatement,  provided  he  sold  as  his separak property,  and  ga^s 
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The  defendant  had  received  the  wood  in  question  from 
a  house  in  New  Providence,  to  whom  he  was  agent,  and 
in  the  invoice  it  was  mentioned  as  hrazilkUo.  He  had  also 
advertised  it  as  hraziUeUo^  had  shown  the  invoice  to  the 
plaintiffs,  and  had  made  out  the  bill  of  paroels  for  brazil^ 
ktto.  But  it  was  not  pretended  that  he  knew  that  it  was 
peachurriy  nor  did  the  plaintiffs  suspect  it  to  be  so,  as  it  was 
delivered  from  the  vessel,  and  picked  out  from  other  wood 
bj  a  person  on  their  behalf.  In  short,  neither  side  knew 
it  to  be  other  than  braziUetto,  nor  was  any  fraud  imputed. 
On  discovery,  however,  of  the  real  quality  of  the  wood, 
it  was  offered  to  the  defendant,  and  the  purchase-money 
demanded.  On  his  refusal  to  accept  the  one,  or  return  the 
other,  as  he  had  remitted  the  proceeds,  the  present  action 
was  brought,  in  which  a  verdict  was  taken  for  the  plain* 
tiffs,  subject  to  the  opinion  of  the  court 

Hoffman^  for  the  plaintiffs.  The  simple  point  is  whether 
the  party  who  is  here,  though  an  agent,  be  not  liable.  If 
the  credit  be  to  the  agent,  he  will  be  liable ;  but  not  if  it 
be  to  the  principal.    This  is  like  the  case  of  a  captain  of  a 

the  wairaDtj  9My.  Clark  v.  Bolmes^  3  Johns.  Rep.  148.  But  where  case 
was  brought  for  a  deceit  bj  means  of  a  joint  warrantj,  ou  a  joint  sale  ofjoinl 
property,  proof  of  a  separate  sale  and  warranty  of  the  joint  property,  by  o»m 
of  the  defendants,  who  sold  it  as  ^  oim^  will  not  support  the  actioa.  Weal 
V.  King^  12  £ast,  452.  If  the  action  be  lor  deceit  in  the  sale,  or  assumpsit 
for  not  delivering  on  a  sale  of  goods  those  of  a  certain  description,  but  others 
of  a  different  quality  and  sort,  fraud  must  be  alleged  and  proved.  iSneB  and 
others  v.  Moses  and  Sons^  1  Johns.  Rep.  90.  But,  aftar  verdict^  if  an  affirma- 
tion be  stated  in  the  count,  which  proceeds  to  set  forth  that  "  the  plaintifl(| 
by  reason  of  the  said  affirmation  of  tlie  said  defendant,  was  fraudulently  and 
falsely  deceived,"  the  fraud  and  deceit  are  sufficiently  aUeged,  as  has  been 
determined  in  the  court  of  errors,  in  Bayard  v.  Malcdlm^  2  Johns.  Rep.  650, 
reversing  a  contrary  decision  of  the  supreme  court  in  the  same  case,  (I  Johns. 
Rep.  345,)  which  seems  to  be  the  better  law,  though  of  no  authority.  Whero 
the  scienter  was  expressly  laid,  proof  of  knowledge  in  the  agent  beyond  seai 
was  held  sufficient  in  an  action  against  the  merchant,  his  principal,  in  whom 
the  jury  found  there  was  not  any  actual  deceit^  but  that  it  was  in  the  ageuk 
Hem  V.  Nichols,  1  Salk.  289. 
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fihip  who  is  known  to  be  the  agent  of  his  owners,  but  still, 
&r  necessaries  furnished,  is  liable  on  his  contract.(a)  In 
these  cases,  the  party  has  a  triple  remedy,  the  captain, 
owner  and  ship:  therefore,  though  we  may  have  a  remedy 
Ugainsl  the  principal,  it  is  by  no  means  an  exoneration  of 
the  agent  In  MaAeaSi  v.  Hdldiman^  1  D.  &  E.  181,  it  is 
acknowledged  an  agent  may  make  himself  responsible  on 
his  contract^  but  government  being,  in  that  case,  made  the 
debtor  by  the  plaintiff,  it  was  determined  no  credit  was 
given  to  the  defendant  The  knowing,  therefore,  that  there 
is  a  principal,  is  not  giving  credit  to  him.  The  'bill  of 
parcels  is  complete  evidence  that  the  defendant  made  tho 
sale  in  his  own  name,  not  on  account  of  his  prin- 
cipal ;  *he  is,  therefore,  clearly  answerable.  Sup-  [*49] 
pose  a  consignment  sent  to  this  country,  and  a 
purchase  from  the  consignee,  are  we  driven  to  look  abroad? 
But  it  will  be  contended,  that  admitting  the  agent  is  liable, 
still  it  must  be  with  this  qualification,  that  he  has  not 
paid  over  the  money.  Bullsr  v.  HarrUon^  Cowp.  566, 
will  be  relied  on  for  this.  But  there  the  money  was  paid 
by  mistake,  and  the  agent  did  not  accelerate ;  here  he 
took  an  active  step ;  he  sold  and  received  profits ;  he  was 
not  a  mere  recipient  of  money  paid  to  him  voluntarily. 
But  there  was  no  remittance  in  this  case.  It  is  not  a  re- 
mittance in  point  of  law.  It  was  made  in  January,  1801, 
a  month  before  the  note  given  in  part  payment  fell  due, 
which  was  not  till  the  next  month.  How,  then,  could  this 
return  cargo,  transmitted  in  January,  be  a  remittance  of 
money  not  receivable  tUl  February  ?  Suppose,  when  the 
note  fell  due,  the  fact  of  the  wood  being  different  from 
that  for  which  it  was  purchased  had  been  known,  pay- 
ment had  been  refused,  and  the  note  put  in  suit  by  the 
defendant;  would  not  these  circumstances  have  been  a 


(a)  RUh  ▼.  Ooe^  Cowp,  636,  but  the  doctrine  is  laid  down  rather  too  broad 
m  thifl  case.  See  Farmer  ?.  JkuviB^  1  D.  A  B.  108.  In  a  home  port  the  »uip 
li  not  liable. 
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uomplete  defence?  The  description  of  the  wood,  in  a 
bill  of  parcels,  is  as  full  a  warranty  of  its  quality,  as  a  de- 
scription of  a  vessel's  being  American,  in  a  warranty  in  a 
policy  of  assurance.  Though  the  contracts  are  different, 
the  rules  of  construction  ought  to  be  the  same.  If  so,  and 
a  warranty  was  created,  then,  on  the  principles  in  insurance 
cases,  parol  evidence  was  inadmissible.  To  evince  the  first 
position  with  which  we  began,  Oonsakz  v.  Sladen,  Bull.  N. 
P.  130,  is  fully  in  point ;  for  it  is  there  laid  down,  that  a 
factor  beyond  sea  may  be  sued  by  a  vendor  for  goods  pur- 
chased  on  account  of  his  principal,  ''because,''  adds  the 
author  of  the  Lex  Mercatoria  Americana,  (1  Lex  Mer. 
Amer.  401,)  from  whom  the  case  is  cited,  ^'  it  would  other- 
wise  be  impossible  to  carry  on  trade ;  for  who  would  trust 
a  person  unknown,  and  a  thousand  miles  distant  ?"(a) 

Woods  and  Harison^  contra.  The  remittance  is  with  us 
considered  as  important  In  addition  to  this  we  shall  con- 
tend that  in  all  cases  like  this,  unless  there  be  a  warranty, 
scienter^  or  fraud,  the  defendant  is  not  responsible.  These 
three  things  are  indispensable.    As  to  a  warranty,  there 

is  nothing  like  it,  unless  the  mere  representation 
[*50]     ^calling  it  braziUetto  be  so.     The  plaintiffs  were  as 

capable  of  judging  as  the  defendant.  If  otherwise, 
it  was  the  plaintiffs'  duty  to  have -asked  the  defendant,  do 
you  warrant?  The  mere  saying  it  was  hraziUeUo  did  not 
warrant  it,  for  it  is  not  every  assertion  that  will  make  a 
warranty.  To  render  it  so,  BuUer,  J.  says,  in  P(jLsley  v. 
Freeman^  8  D.  &  E.  57,  it  must  appear  by  evidence  that  it 
was  so  intended.  If,  then,  it  was  not  sworn  to  at  the  trial, 
it  cannot  now  be  supplied.     The  transaction  on  the  pari 

(a)  This  position  of  the  author  of  that  book  haa  been  subfiequentlj  con- 
firmed in  Houghton  v.  Mathews^  3  Bos.  k  Pull.  490,  by  Ghambre,  J.,  who 
there  says,  *'  where  the  principal  resides  abroad,  he  is  supposed  to  be  igno- 
rant  of  the  circumstances  of  the  party  with  whom  his  factor  deals,  and  there* 
fore  the  whole  credit  it  oonsidered  as  subsisting  between  the  oontractiDg 
^arti?!.'* 
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of  the  defendant  was  perfectly  fair ;  every  information  he 
himself  had  was  given ;  every  paper  and  document  relating 
to  the  article  shipped,  were  laid  before  the  plaintiff,  who 
was  left  to  exercise  his  own  judgment  on  the  article,  and 
the  communications  respecting  it.     In  Springv^U  v.  AUen^ 
Aleyn,  91,  ''  for  falsely  and  maliciously  selling  a  horse  to 
the  plaintiff,   as  the  proper  horse  of  the  defendant,  vJa 
re  verOj  it  was  the  horse  of  Sir  J.  L.  because  the  plaintiff 
could  not  prove  that  the  defendant  knew  it  not  to  be  his 
own  horse,  for  the  declaration  must  be  that  he  did  it  fraudu* 
lendy,  or  knowing  it  to  be  not  his  own  horse,  for  the  de* 
fendant  bought  the  horse  in  Smithfield,  but  not  legally 
tolled,  the    plaintiff  was  nonsuited."    So  in  Deioding  y. 
Mortimer^  2  East,  452,  n.  the  scienter  was  held  necessary  to 
be  proved.    The  same  doctrine  is  to  be  found  in  1  Sid. 
146.    Leahim  v.   CUssel,  S.  C.  1  Keb.  522.    Proof  of  an 
assertion  will  not  maintain  the  action ;  the  plaintiff  must 
establish  the  scienier,    A  mere  insertion  in  a  bill  of  parcels 
can  never  amount  to  warranty ;  for  that  purpose,  technical 
words  are  necessary.    The  contents  of  a  bill  of  parcels  are 
never  obligatory.    12  Yin.  6  E.(a)    In  this  respect,  it  is 
the  custom  of  trade  invariably  to  make  out  the  bill  in  the 
name  of  the  agent.    But  the  action  ought  to  be  against  the 
principal,  unless  in  cases  oi  mala  fides,  or  notice.    Sadler  y. 
Evans,  4  Burr.  1986.    The  notice  is  not  contended,  and  as 
to  mala  fides,  the  case  expresses  the  very  reverse.    In  all 
contracts  for  sale,  every  person  is  supposed  acquainted 
with  the  subject  matter.    All  purchasers,  in  presumption 
of  law,  are  deemed  competent  judges  of  what  they  are 
about  to  buy ;  and  if  they  will  purchase  without 
attention  to  circumstances,  the  *maxim  of  eaveai    [*61] 
tmpior  will  apply.(i)    This  doctrine  is  fully  recog- 
nized in  Parkinson  v.  Lee,  2  East,  814.    The  seller  of  a 


(a)  PL  7,  it  18  supposed  is  intended.    Degdder  ▼.  Savory. 
(6)  It  has  been  said  this  maxim  relates  onlj  to  lands.    Seo  1  Lex  ICiC 
Ajner.  372,  citing  a  case  from  Dallas.  ^ 
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parcel  of  hops,  with  a  latent  defect,  which  he  did  not 
know  o^  and  without  warranty ,(a)  or  fraud,  held  not  to 
be  answerable  though  they  turn  out  unmerchantable.  For 
the  vendee  is  supposed  to  be  as  competent  a  judge  of  the 
commodity  as  the  vendor.  When  he  is  not,  and  doubts 
his  own  abilities,  he  requires  a  warranty ;  and  the  reason 
that  it  is  held  of  such  force  in  law,  is  because  a  trust  is 
then  reposed  in  the  seller,  on  the  faith  of  which  alone  the 
buyer  acts.  In  Dowding  v.  Mortimer^  already  referred  to, 
the  declaration  stated  '^  that  the  plaintiff  bargained  with 
the  defendant,  to  buy  of  him  a  certain  musket,  as  and  for 
a  sound  and  perfect  musket,,  at  and  for  a  large  price,  to 
wit,  2L  12ff.  6d.  and  that  the  defendant  then  and  there 
knowing  the  said  musket  to  be  unsound,  broken  and  im« 
perfect,  then  and  there  sold  the  said  musket  to  the  plaintiff, 
as  and  for  a  sound  and  perfect  musket"  Yet  it  was  held 
there  was  no  warranty,  and  being  so,  it  must  be  proved 
that  it  was  done  scienter  by  the  defendant,  otherwise  there 
can  be  no  recovery.  There  is  no  analogy  between  the 
case  put  as  to  warranties  in  polices.  There  the  subject 
matter  of  the  contract  is,  that  there  shall  be  an  American 
ship;  if  there  is  none,  there  is  no  contract  The  plaintiff 
made  his  agreement  with  the  defendant,  as  an  agent ;  he, 
therefore,  can  never  say  he  is  a  principal.  It  follows, 
therefore,  that  the  present  is  the  common  case  of  agent  and 
principal,  in  which  the  vendee  must  have  his  redress  over. 
But  it  is  insisted  that  the  money  has  not  been  legally  re- 
mitted,  the  return  cargo  being  sent  previous  to  the  receipt 
of  the  cash  on  the  note  of  the  plaintiffs,  which  did  not  fall 
due  till  the  month  after  the  pretended  remittance,  as  it  is 
termed,  was  made.  For  this  BvUer  v.  Harrison  has  been 
cited ;  but  if  that  can  be  attended  to,  it  will  be  seen  that  it 

(a)  There  was  a  warranty  that  the  hops  should  he  of  like  goodness  as  the 
•ample,  and  the  bulk  of  them  were  so  at  the  time  of  sale.  The  case  seems 
to  establish  this  principle,  that  if  an  article  be  of  a  quality  equal  to  what 
waiTanted  at  the  time  of  sale,  the  vendor  is  not  liable  for  subsequent  deteno- 
fation,  arising  from  a  Jatent  defect  of  which  he  was  ignorant 
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li  fitrongly  in  our  favor.  For  it  expressly  goes  to  prove^ 
that  when  any  step  has  been  taken  oa  the  credit  of  the 
fhnds  received  by  the  agent,  in  consequence  of  which  bia 
situation  with  regard  to  his  principal  is  changed,  it  shall 
be  deemed  to  be  a  payment  over.  Here  we  have  acted  on 
the  faith  of  this  note,  and  made  a  large  remittance,  which 
still  leaves  Young  and  Montell  in  our  debt ;  this, 
♦therefore,  it  is  presumed,  is  a  remittance;  and,  [*52] 
therefore,  a  perfect  exoneration  of  the  defendant 

Hoffman^  in  reply.  If  the  facta  in  the  case  do  not 
amount  to  a  warranty,  it  will  hardly  be  possible  to  create 
One.  This  court  has  decided  similar  circumstances  to 
amount  to  a  warranty,  in  a  case  where  one  drug  was  sold 
for  another.  The  determination  from  2  East,  814,  was  on 
a  sale  by  sample,  in  which  the  court  held  the  vendor  not 
liable  for  a  deterioration  arising  from  the  known  nature  of 
the  article.  And  surely,  as  to  the  remittance,  it  is  incon* 
gruoQs  to  say  Aai  has  been  sent  which  has  not  been 
received.  It  might  perhaps  avail  between  agent  and  prin* 
cipal,  but  not  when  a  third  person  is  concerned. 

Thompson,  J. — ^Two  questions  arising  out  of  this  case 
are  presented  for  consideration : 

1.  W>rther  an  action  can  be  maintained  to  recover  back 
the  CQtj'iJeTation  money,  paid  under  the  circumstances 
stated  Ir.  the  case  ?  and  if  so,  then, 

2.  'Whether  the  defendant,  who  acted  only  as  agent  or 
&ctor,  can  be  made  responsible  7 

From  the  fact  stated  with  respect  to  the  first  point,  it  ap 
pears  that  there  was  no  express  warranty  by  the  defendant^ 
or  any  fraud  in  the  sale.  The  wood  was  sold  and  pur- 
chased as  hraziUetto  wood,  and  a  fair  price  paid  for  such 
wood,  when  in  fact  the  wood  was  of  a  different  quality^ 
and  of  little  or  no  value.  The  plaintiif's  agent,  who  made 
the  purchase,  saw  the  wood  when  unloaded  and  deliveredf 
tt&d  did  x:x>t  discover  or  know  that  it  was  of  a  different 
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quality  from  that  described  in  the  bills  of  parcels ;  neither 
did  the  defendant,  who  was  only  consignee  of  this  cargo, 
know  that  the  wood  was  not  braziUeUo,  The  question  then 
arises,  whether  there  was  an  implied  warranty,  so  as  to  af- 
ford redress  to  the  plaintiff,  or  whether  the  maxim  of  ca* 
veat  emptor  must  be  applied  to  them.  From  an  examina- 
tion of  the  decisions  in  courts  of  common  law,  I  can  find 
no  case  where  an  action  has  been  sustained  under  similar 
circumstances :  an  express  warranty,  or  some  fraud  in  the 
sale,  are  deemed  indispensably  necessary  to  be  shown.  In 
the  case  of  Chandebr  v.  Lapus^  (2  Cr.  Bep.  4,)  in  the  ex- 
chequer-chamber, it  was  decided,  that  an  action  of  trespass 

on  the  case  would  not  lie  for  selling  a  jewel,  affirm- 
[*6S]     ing  it  to  be  a  bezoar  stone,  *when  in  truth  it  was 

not,  unless  it  be  alleged  that  the  defendant  knew  it 
was  not  a  bezoar,  or  he  warranted  it  to  be  such.  And  in 
the  case  of  Springtvdl  v.  Allen,  (2  East,  448,  in  note,)  it  was 
adjudged  that  the  scienter  or  fraud  was  the  gist  of  the  ac> 
tion,  when  there  was  no  warranty.  Mr.  Wooddeson,  in 
his  Lectures,  (2  Woodd.  Lee.  415,)  says,  in  the  English 
law,  relating  to  this  subject^  a  very  unconscientious  maxint 
seems  long  to  have  prevailed,  which  was  expressed  or  al- 
luded to  by  the  words  caveat  emptor^  signifying  that  it  was 
the  business  of  the  buyer  to  be  upon  his  guard,  and  that 
he  must  abide  the  loss  of  an  imprudent  purchase,  uplesn 
the  goodness  and  soundness  of  the  thing  sold  be  warranted 
by  the  seller.  But  this  doctrine,  he  says,  is  now  exploded, 
and  a  more  reasonable  principle  has  succeeded,  that  a  fiiir 
price  implies  a  warranty,  and  that  a  man  is  not  supposed, 
in  the  contract  of  sale,  to  part  with  his  money  without  ex- 
pecting an  adequate  compensation. 

Here  we  find  a  full  and  complete  recognition  by  this 
commentator,  that  the  law  once  was  as  laid  down  in  the 
above  cases ;  and  the  modern  and  improved  doctrine,  as  he 
calls  it,  however  reasonable  and  just  it  may  at  first  seem, 
does  not  appear  to  be  fortified  and  sanctioned  by  adjudged 
cases.    They  all  determine^  either  that  there  must  be  an 
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express  warranty,  or  some  fraud  on  the  part  of  the  vendor. 
In  the  case  of  Bree  v.  Holbech^  (Doug.  656,)  assumpsit  was 
brought  to^recover  back  money  paid  as  the  consideration 
for  the  assignment  of  a  mortgage  which  turned  out  to  be  a 
forgery.  The  defendant  being  an  administrator  with  the 
will  annexed,  and  finding  the  mortgage  among  the  papers 
of  the  testator,  assigned  it  bona  Jide,  not  knowing  it  to  bo 
a  forgery ;  and  it  was  adjudged  that  he  was  not  liable  tc 
refund,  he  having  acted  in  good  faith ;  and  there  being  no 
covenant  for  the  goodness  of  the  title,  that  it  was  incum* 
bent  on  the  plaintiff  to  have  looked  to  the  goodness  of  it 
And  in  the  case  of  Stewart  v.  WiUcins^  (Doug.  18,)  it  was 
ruled  that  assumpsit  was  the  proper  form  of  action  where 
there  is  an  express  warranty ;  and  Lord  Mansfield  there 
said,  that  selling  for  a  sound  price,  without  warranty,  may 
be  a  ground  for  an  assumpsit;  but  in  such  case  it  ought  to 
be  laid  that  the  defendant  knew  of  the  unsoundnesa  2 
East^  446.  Again,  in  the  case  of  Williamson  v.  AUison, 
the  same  subject  in  some  measure  came  under  re- 
view ;  *and  the  law,  as  laid  down  in  the  cases  of  [*54] 
Springwdl  v.  AVen^  and  Chandehr  v.  Zopus,  above 
cited,  was  fully  recognized.  Fonblanque,  in  his  valuable 
Treatise  of  Equity,  (1  Fonb.  860,  note  h,)  speaking  of  the 
justice  and  propriety  of  this  principle,  says,  "  To  excite 
that  diligence  which  is  necessary  to  guard  against  imposi* 
tion,  and  to  secure  that  good  faith  which  is  necessary  to 
justify  a  certain  degree  of  confidence,  is  essential  to  the  in- 
tercourse of  society.  These  objects  are  attained  by  those 
rules  of  law  which  require  the  purchaser  to  apply  his  at- 
tention to  those  particulars,  which  may  be  supposed  to  be 
within  the  reach  of  his  observation  and  judgment ;  and  the 
vendor  to  communicate  those  particulars  and  defects,  which 
cannot  be  supposed  to  be  immediately  within  the  reach  of 
such  attention  If  the  purchaser  be  wanting  of  attention 
to  those  points,  where  attention  would  have  been  sufficient 
to  protect  him  from  surprise  or  imposition,  the  maxim  eo* 
veat  emptor  ought  to  apply.    But  §ven  against  this  maxim 
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.he  may  provide,  by  requiring  the  vendor  expressly  to  w« 
rant  that  which  the  law  would  npt  imply  to  be  warranted. 
If  the  vendor  be  wanting  in  good  faith,  fidA&  servanda  is  the 
rule  of  law,  and  may  be  enforced,  both  in  equity  and  at 
law."  These  observations,  I. think,  apply  with  peculiar 
force  in  the  case  before  us.  The  agent  of  the  plaintifls, 
who  made  the  purchase,  was  present  at  the  delivery  of  the 
wood ;  and  the  defect  now  complained  of  was  within  the 
reach  of  his  observation  and  judgment,  had  he  bestowed 
proper  attention.  I  am  satisfied  that  according  to  the  set- 
tled decisions  in  the  English  courts,  either  an  express  war- 
ranty, or  some  fraud  or  deceit  on  the  part  of  the  vendor,  is 
necessary  to  be  shown,  in  order  to  entitle  the  purchaser  to 
the  remedy  sought  after  in  the  present  case.  I  see  no  in- 
justice or  inconvenience  resulting  from  this  doctrine,  bu^ 
on  the  contrary,  think  it  best  calculated  to  excite  that  cau- 
tion and  attention  which  all  prudent  men  ought  to  observe 
in  making  their  contracts.  I  am  therefore  of  opinion  with 
the  defendant,  on  the  first  point,  which  renders  it  unneces- 
sary for  me  to  examine  the  other  question  raised  on  thear* 
gument 

Kent,  J.  This  is  a  clear  case  for  the  defendant  If 
upon  a  sale  there  be  neither  a  warranty  nor  deceit^  the  pur- 
chaser purchases  at  his  peril.  This  seems  to  have  been  the 
ancient,  and  the  uniform  language  of  the  English 
[*55]  law,  and  *the  only  writer  of  authority,  that  calls 
this  doctrine  in  question,  is  professor  Wooddeson, 
in  his  Vinerian  Lectures,  and  he  does  not  cite  any  judicisJ 
decision  as  the  basis  of  his  opinion.  In  the  case  of  (7Aan- 
delor  V.  Lopus^  (Cro.  Jac.  4,)  it  was  determined  in  the  ex- 
chequer, by  all  the  judges  except  one,  that  for  selling  a 
jewel,  which  was  aflSrmed  to  be  a  bezoar  stone,  when  it 
was  not,  no  action  lay,  unless  the  defendant  knew  it  was 
not  a  bezoar  stone,  or  had  warranted  it  to  be  one.  This 
appears  to  me  a  case  in  point  and  decisive.  And  in  the 
ease  of  ParMnson  v.  Zee,  (2  East,  814,)  it  was  decided^  thi^ 
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a  fair  mercliaiitable  price  did  not  raise  an  implied  warranty ; 
that  if  there  be  no  warranty,  and  the  seller  sell  the  thing, 
such  as  he  believes  it  to  be,  without  fraud,  he  will  not  be 
liable  for  a  latent  defect.  These  decisions  are  two  centa 
ries  apart^and  the  intermediate  cases  are  to  the  same  effect 
Co.  Litt  102,  a ;  Cro.  Jac.  197 ;  1  Sid.  146 ;  Yelv.  21 ;  2 
Ld.  Kaym.  1121 ;  per  Holt,  Ch.  J. ;  Doug.  20.  Aleyn,  91, 
cited  2  East,  498,  notia.  By  the  civil  law,  says  Lord  Coke, 
every  man  is  bound  to  warrant  the  thing  that*  he  selleth, 
albeit  there  be  no  express  warranty  ;  but  the  common  law 
bindeth  him  not,  unless  there  be  a  warranty  in  deed,  or 
law.  So  Fitzherbert,  (N.  B.  94,  0.)  says,  that  if  a  man 
sell  wine  that  is  corrupted,  or  a  horse  that  is  diseased,  and 
there  be  no  warranty,  it  is  at  the  buyer's  peril,  and  his  eyes 
and  his  taste  ought  to  be  his  judges  in  that  case.  In  the 
case  cited  from  2  East,  the  judges  were  unanimous,  that 
the  rule  applied  to  sales  of  all  kinds  of  commodities.  That 
without  a  warranty  by  the  seller,  or  fraud  on  his  part,  the 
buyer  must  stand  to  all  losses  arising  from  latent  defectS| 
and  that  there  is  no  instance  in  the  English  law  of  a  con- 
trary rule  being  laid  down.  The  civil  law,  and  the  law  of 
those  countries  which  have  adopted  the  civil  as  their  com- 
mon law,  is  more  rigorous  towards  the  seller,  and  make 
him  responsible  in  eyery  case  for  a  latent  defect,  (sec  the 
Dig.  lib.  1,  tit.  2,  c.  18,  n.  1,  which  gives  the  very  case  of 
selling  vitiated  wood,)  and,  if  the  question  was  res  integra 
in  our  law,  I  confess  I  should  be  overcome  by  the  reason- 
ing of  the  Civilians.  And  yet,  the  rule  of  the  common 
law  has  been  well  and  elegantly  vindicated  by  Fonblanquc, 
as  most  happily  reconciling  the  claims  of  conve- 
nience with  the  duties  of  good  *iaith.  It  requires  [*56] 
the  purchaser  to  apply  his  attention  to  those  partic- 
ulars which  may  be  supposed  within  the  reach  of  .his  obr 
servation  and  judgment,  and  the  vendor  to  communicate 
those  particulars  and  defects  which  cannot  be  supposed  to 
be  immediately  within  the  reach  of  such  attention.  And 
even  against  his  want  of  vigilancei  the  purchaser  may  pro? 
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vide,  by  requiring  the  vendor  expressly  to  warrant  the  ar- 
ticle. [1]  The  mentioning  the  wood  as  brassilletto  wood,  i^^ 
the  bill  of  parcels,  and  in  the  advertisement  some  days  pre- 
vious to  the  sale,  did  not  amount  to  a  warranty  to  the 
plaintiffs.  To  make  an  affirmation  at  the  time  of  the  sale, 
a  Warranty,  it  must  appear  by  evidence  to  be  so  intended ; 
(Buller,  J.,  3  D.  &  E.  57 ;  Carth.  90 ;  Salk.  210.;)  and  not 
to  have  been  a  mere  matter  of  judgment  and  opinion,  and 
of  which  the  defendant  had  no  particular  knowledge.  [2] 

[1]  In  executed  contracts  for  the  sale  of  personal  property,  where  there  it 
DO  fraud  or  express  warranty,  the  purchaser  takes  the  property  at  his  own 
risk  as  to  quality  and  condition.  Mosea  v.  Mecui,  1  Denio,  378.  See  in  this 
respect  also  6  Denio,  617;  Salisbury  v.  Stainer,  19  Wend.  159;  Johnson  v. 
JUu8,  2  Hill,  606 ;  Defreeze  v.  Thimper,  1  J.  R.  274;  Davia  v.  Meeker,  5  J. 
R.  355;  Bblden  y.  Daken,  4  J.  R.  421 ;  Thompson  v.  AsfUon,  14  J.  R.  316; 
Wright  ▼.  Hart,  18  Wend.  449 ;  Same  Case,  17  Wend.  267 ;  Ounmnghcm  v. 
Spier,  13  J.  R.  392 ;  Sanda  v.  Taylor,  5  J.  R.  396 ;  Sweei  v.  Colgate,  20  J. 
R.  196 ;  SneU  v.  Morris,  1  J.  R.  96 ;  Perry  y.  Aaron,  lb.  129 ;  Flemming  v. 
Slocum,  18  J.  R.  403;  Case  v.  BougJUon,  11  Wend.  106.  But  where  the 
contract  is  executory,  it  carries  an  obligation  that  it  shall  be  at  least  mer^ 
chantable :  if  it  come  sliort  of  this,  it  may  be  returned  after  the  vendee  has 
had  a  reasonable  time  to  inspect  it ;  and  in  an  action  for  the  recovery  of  the 
stipulated  price,  the  veudor  will  be  reduced  to  a  quantum  meruit  Howard  r. 
Eoey,  23  Wend.  350. 

It  is  an  exception  to  the  general  rule,  which  implies  a  warranty  on  a  sale 
by  sample,  that  the  bulk  of  the  article  shall  correspond  with  the  sample. 
Moses  V.  Mead,  1  Denio,  378.  See  also  on  this  point,  Boorman  v.  Jenkins, 
12  Wend.  666;  Bebee  v.  Hoberts,  Id.  413;  Oneida  Man.  So.  v.  Lawrence,  4 
Cow.  440 :  GaUagher  v.  Waring,  9  Wend.  20 ;  Andrews  v.  Kneeland,  6  Cow. 
364 ;   Waring  v.  Mason,  18  Wend.  425. 

And  in  a  sale  of  provisions  for  domestic  use,  the  vendor  is  bound  to  know 
that  they  are  sound  and  wholesome  at  his  peril ;  a  warranty  is  implied. 
Moses  V.  Mead,  1  Denio,  378;  Van  Bracklin  v.  Fonda,  12  J.  R.  468.  A  war- 
ranty of  title  is  also  implied  on  the  sale  of  a  chattel  Defreeze  v.  JhtrnpeTf 
1  J.  R.  274 ;  and  see  on  this  point,  Hew  v.  Barber,  3  Cow.  272 ;  fferman  v. 
Vemoy,  6  J.  R.  5 ;  Sweet  v.  Colgate,  20  J.  R.  203 ;  ViU>ard  v.  Johnson,  19 
J.  R.  77;  McCoy  v.  Archer,  3  Barb.  323;  Livingston  v.  Bain,  10  Wend. 
884. 

[2]  There  are  no  particular  words  prescribed  by  law  to  make  out  a  wa^ 
ranty ;  but  it  is  essential  that  the  affirmation  made  at  the  time  of  the  sale 
be  intended  by  the  parties  as  a  warranty,  and  not  as  the  mere  expression  of 
an  opinion  by  the  vendor.    Sweet  v.  Colgate,  20  J.  R.  203 ;   Oneida  Mml  tb. 
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Here  it  is  admitted  the  defendant  was  equally  ignorant 
with  the  plaintiffs,  and  could  have  had  no  such  intention. 
The  cases  in  which  the  ship,  in  a  policy  of  insurance,  has 
been  described  as  neutral  or  American,  and  that  description 
held  to  be  a  warranty,  are  not  at  all  analogous  to  the  pre- 
sent case.  The  policy  is  a  special  contract,  in  which  the 
whole  agreement  is  precisely  stated,  and  no  question  was 
ever  made  in  those  cases,  but  that  the  assured  knew,  and 
intended  to  be  understood  to  meanj  that  the  vessel  was  of 
the  character  described.    I  am  therefore  for  the  defendant 


Lewis^  Ch.  J.  contra. 


Judgment  for  the  defendant 


Anontmous. 

Pnustioe  on  stIpalatloiL 

The  Court  intimated  that  when  a  stipulation  (see  voL 
1,  p.  7,  n.  a.)  is  offered,  before  notice  of  motion,  then  costs 
will  be  allowed  up  to  the  time  of  offer.  When  after  notice, 
and  before  actual  application,  up  to  that  time.  But  when 
not  till  the  court  is  applied  to,  then  all  costs  must  be  paid. 

r.  Ijiwt^nce,  A  Cow.  UO;  Roberts  y.  Morgan,  2  Oow.A3%:  WhUneff  y.  SutSffs 
11  Wend.  441 ;  Duffte  v.  Mmou,  8  Cow.  26 ;  Cramer  t.  BradshaWt  10  J.  B. 
484;  BbUen  v.  2)jA*m  4  J.  R.  421 ;  Oook  v.  JToidey,  13  Wend.  217  ;  Oha^ 
man  v.  Murch,  19  J.  R.  290. 


Vol.  JL  U 
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Akontmous. 

kVaoUoe  on  frivoloos  demttrrera. 

It  was  ruled  by  the  court,  that  to  take  the  effect  6f  a 
motion  for  judgment  when  a  frivolous  demurrer  is  put  in, 
uotioe  of  bringing  on  the  argument  must  be  given.  [1] 


[*57]  *The  People  against  Jaues. 

If  a  priiioner  who  Iias  been  pardoned  on  condition  of  leaving  the  United 
States  within  a  limited  time,  do  not  depart,  and  is  afterwards  taken  up  for 
not  so  doing,  he  may,  en  Itc  sppcaHsg  to  the  oo'irt  that  he  was  deranged 
in  his  intellects,  be  discharged  on  condition  of  departing  within  the  same 
period  from  the  day  of  discbarge. 


The  prisoner  James  had  been  convicted  of  forgeiy  and 
committed  to  the  state  prison.  He  had  been  pardoned  by 
the  executive,  upon  condition  of  leaving  the  United  Statei 
within  forty  days.  Being  found  in  the  city  of  New  York 
after  the  expiration  of  the  time  limited  for  his  departure 
from  this  country,  he  was  taken  up  and  committed  to  the 
county  prison.  The  District  Attorney  obtained  a  rule 
against  him,  ordering  him  to  show  cause(a)  why  he  should 
not  be  remanded  under  his  former  sentence.  The  prisoner 
being  brought  up  and  put  to  the  bar,  the  record  of  his  for- 
mer conviction  was  produced,  and  his  identity  ascertained 
by  his  own  confession.(ft)  It  appearing,  however,  that  he 
bad  been  insane  part  of  the  time  since  he  had  been  par- 

[i]Qeepo8t,  JTOaht  ▼. MsKay,  p.  100. 

(a)  The  same  practice  In  T?ie  King  ▼.  Patrick  Madan^  1  Leadi's  Ois.  9^. 
(6)  See  vol  I,  p.  72,  M'NeiiCa  case^  the  neoessitjr  of  producing  the  record 
of  a  former  conviction. 
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doned,  the  whole  time  in  ill  health,  and  in  veay  indigent 
tsircumstances ;  that  he  had  also  been  in  confinement  sev* 
ertEd  weeks  for  breaking  the  condition  of  his  pardon,  the 
eourt  was  plea^  to  order  that  he  should  be  discharged, 
and  that  he  should  have  forty  days  from  thence,  to  comply 
with  the  condition  of  his  pardon»(a) 


^ 


Ely  against  Hall£tt» 

If  the  asitired  have  infortnation  of  a  yioleut  ntortn  tho  day  after  his  vtatoi 
has  tailed,  and  he  states  only  that  there  has  been  blowing  weatbor  on  the 
coast,  it  is  a  misrepresentation  which  will  a^oid  the  {>olicy.[l] 

Upok  a  policy  of  insurance  on  freight  of  goods,  the  de- 
fendant relied  on  testimony,  showing  that  the  plaintiff  was 
informed,  prior  to  making  the  insurance,  that  a  very  severe 
storm  had  happened  at  Norfolk  shortly  after  the  sailing  of 
the  vessel,  which  would  in  all  probability  endanger  her  safe* 
ty,  and  which  circumstance  he  did  not  communicate  to  the 
defendant 

iTpon  this  testimony  the  jury  retuJrned  the  following 
Verdict :  "  That  the  plaintiff  was  possessed  of  information 
that  a  violent  ^torm  took  place  at  Norfolk,  about  eleven 
hours  after  the  vessel  sailed,  and  that  he  did  not  communis 
cate  such  information  to  the  defendant.  They  further  find, 
that  there  is  no  evidence  to  prove  that  such  information 
was  in  the  knowledge  of  the  defendant  by  any  other  means 
But  that  a  communication  was  generally  made  to  the  de 


(a)  Otherwise  a  tfenire  would  have  been  ordered  instantly  to  try  the  faot, 
Batdife^t  Com,  Foster*s  Crown  Law,  41. 

[1]  See  Ely  ▼.  Low,  1  J.  0.  1 ;  WOliama  ▼.  Ddafidd,  2  Gal  R.  329;  S 
OsL  &  224;  &  C.  1  J.  B.  150,  (2  J.  R  620.)  Wliat  is  a  representaUon, 
see  difinltion  oi;  in  case  of  VandiarwoHy,  Sndih,  2  a  B.  156;  £s  Rffy  ▼ 
ifis.  Cb.,  7  J.  R  343. 
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fendanty  before  he  signed  the  policy,  that  there  had 
[*58]     been  blowing  weather,  and  *aevere  storms  on  the 

coast  after  the  vessel  had  sailed ;  but  without  any 
reference  to  the  particular  storm  first  above  mentioned. 
And  they  also  find  that  the  danger  arising  from  the  storm 
first  above  mentioned  did  increase  the  risk."  A  case  stating 
this  finding  was  made  for  the  opinion  of  the  court,  whether 
the  plaintiff  was  entitled  to  recover;  if  so,  then  judgment 
to  be  entered  for  him,  as  for  total  loss ;  if  not,  then  for  the 
defendant,  either  party  to  be  at  liberty  to  put  the  case  into 
the  form  of  a  special  verdict. 

RiggSj  for  the  plaintiff.  The  verdict  is  so  imperfect  that 
at  least  a  new  trial  ought  to  be  granted.  The  jury  ought 
to  have  found  particularly  the  nature  and  extent  of  the 
storm,  before  they  can  be  warranted  in  drawing  the  infer- 
ence  of  an  increase  of  risk.  It  might  have  been  violent 
at  Norfolk,  and  yet  a  vessel  sailing  twelve  hours  before, 
might  have  been  perfectly  out  of  the  reach  of  its  influence, 
as  it  often  happens  that  gales  of  wind  are  not  felt  at  a  con* 
siderable  distance  from  any  given  spot.  They  might  mean 
that  the  storm,  when  compared  with  good  weather,  increased 
the  risk,  but  not  when  compared  with  the  blowing  weather 
which  was  communicated.  An  insured  is  not  bound  to 
particularize  storms,  and  recount  all  that  have  blown.  A 
general  information  is  enough,  because  no  exact  line  can 
be  drawn  to  settle,  on  principle,  the  degree  and  period  of 
the  storm. 

Hamilton  and  Boyd^  contra.  The  finding  is  express  that 
the  risk  was  increased ;  this  is  enough ;  for  it  is  a  principle 
in  concealments,(a)  that  the  ultimate  event  arising  from  it 

(a)  The  rule  as  to  concealment  seems  to  be,  that  all  circomstances  in  the 
knowledge  of  tlie  assured  onljr,  which  increase  the  particular  risk,  must  be 
disclosed ;  but  that  general  circumstances  which  applj  to  all  policies  of  a 
aimilar  description,  however  great  they  may  render  the  risk,  need  not  bs 
related;  because,  to  qualify  for  the  avocation  of  an  underwriter,  a  knowledge 
jf  such  drcumstauces  is  necessary,  and  therefore  is  presumed     It  follows 
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18  immaterial,  if  the  hazard  be  augmented,  because  the 
question  is,  what  effect  would  the  disclosure  have  had  on 
the  underwriter  at  the  time  of  underwriting,  either  as  to 

from  the  sbore  principles,  that  where  an  interest  is  of  a  special  kind,  it 
ouglt  to  be  disclosed,  unless  it  be  the  duty  of  the  underwriter  to  acquaint 
himself  of  it. 

According  to  the  first  branch  of  the  rule  above  laid  down,  it  has  been  de- 
cided that  a  policy  was  vacated,  where  the  assured  had  heard  Chat  a  vessel 
like  his  was  lakeu,  and  did  not  disclose  it ;  {Da  Oosia  v.  Scandaret^  2  P. 
Wros.  170,)  so  where  the  clerk  of  the  assured  knew  of  the  loss  of  the  vessel 
upon  the  day  on  which  he  wrote  fur  insurance ;  (Stewart  v.  Zhtmlop,  Park, 
276,)  and  where  the  agent  of  the  assured  knew  of  a  paper  stuck  up  at  Doy^a^ 
stating  the  vessel  underwritten  had  been  seen  at  a  certain  place  ^'deep  and 
leaky,"  and  did  not  disclose  it.  the  policy  was  held  to  be  void.  Lynch  v. 
Dans/ard,  14  East,  494. 

Where  a  vessel  has  sailed  from  her  port  of  loading,  and  is  insured  at  an 
Intermediate  port  "  at  and  fram^*^  to  that  of  her  destination,  ^^the  adventure 
to  begin  from  the  loading"  concealing  that  the  port  " ai and  firom!^  whence 
underwritten,  is  not  the  port  of  loading,  but  an  intermediate  por^  is  &taL 
Bbdgson  v.  Richardson^  1  Black.  Rep.  463. 

Where  the  voyage  may  be  completed  between  the  time  at  which  a  vessel 
ts  expected  to  sail,  and  the  day  of  efibcting  the  policy ;  or  where  the  relative 
proportion  between  such  interval  and  the  length  of  the  voyage  is  important, 
not  mentioning  the  day  of  sailing,  or  expected  sailing,  is  a  concealment ;  for 
wherever  a  vessel  may,  from  such  a  lapse  of  time,  be  supposed  a  missing 
ship^  the  day  of  sailing,  or  expected  sailing,  must  be  disclosed.  Webster  v. 
Fbrster,  1  Esp.  Rep.  407  ;  WUiea  and  others  v.  Olover,  1  N.  R  14.  Therefore, 
upon  effecting  a  policy  for  a  voyage  of  from  five  to  fourteen  days  a  month 
after  a  vessel  is  ready  to  sail,  that  fact  must  be  disclosed.  M^ Andrews  v. 
Bdlf  1  Esp.  Rep.  373.  The  not  specifying  the  time  at  which  a  vessel  sails, 
or  is  expected  to  sail,  has  been  held  to  vacate  the  policy,  (Johnson  v.  PhctniA 
he.  Co.^  1  Cond.  Marsh.  470  n.(74,)  unless  where  the  jury,  by  a  second  find- 
ing  for  the  plaintiff,  after  a  full  submission  of  the  facts,  determine  it  to  be 
immaterial ;  (Livingston  v.  Ddafidd^  1  Johns.  Rep.  662,)  for  whether  the  fact 
concealed  be  material  or  not,  is  for  their  consideration  Per  Lord  Mansfield, 
in  Hodgson  v.  Richardson,  ubi  sup;  ZAttledale  v.  Dixon^l  N.  R.  151 ;  Living- 
gton  v.  DdafiM^  vbi  sup.  And  it  is  said  that  a  good  criterion  for  the  regula- 
tion of  the  jury,  is  whether,  in  their  opinion,  the  fact  suppressed  would  have 
Induced  a  higher  premium,  or  a  total  refusal  to  underwrite.  MwgaJtroyd  v. 
Crawfofd^  3  Dall.  491. 

In  conformity  to  this  principle,  where  it  appeared  in  evidence  that  dia* 
dosing  the  arrival  of  a  second  fast  sailing  coppered  vessel  out  of  a  fiee^ 
would  not  have  varied  the  premium  on  a  dull  sailer,  that  was  not  coppered, 
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hiB  premium  or  engaging  in  the  oontraot.  Materiality  and 
immateriality  of  communications  are  for  the  jury,  and  they 
have  determined  the  circumstance  materia).  The  storm 
was  in  the  plaintiff's  knowledge  ;  .  his  silence  therefore 

«ad  not  deemed  a  raiashig  ship,  the  concealment  of  the  arriTal  of  the  iieoond 
vessel  was  held  immaterial    LUtUdaie  r.  Diaxm,  ubi  rap. 

When  the  voyage  la  from  a  belligeront  colony  to  a  neutral  poi%  and  thence 
to  (he  mother  oonntry  of  the  colony,  that  the  cargo  had  not  been  landed  in 
the  neutral  territory  must  be  communicated ;  (Kokne  v.  Jna.  Co,  N.  A.^  1 
Oond.  Marsh.  413  n.(76,)  but  when  the  voyage  is  fl-om  a  belHgerant  country 
to  a  neutral  port»  an  ulterior  destination  to  a  belligerant  colony  need  not ; 
{Sleinbach  v.  Oohtmbiank  J(n8.  Cb.,  posl^  129,)  for  it  does  not  increase  the  risk 
of  the  particular  voyage.    Whatever  docs  augment  it  must  be  told.    There- 
fore that  the  insured,  though  a  neutral  citizen,  carries  on  trade  in  a  bellige* 
rant  kingdom,  must  be  mentioned  on  effecting  a  policy  even  in  his  own 
oountry ;  (Afiiold  &  Hamaty  v.  Unit  Ins.  Oom.^  Lex  Mer.  Amer.  307 ;  JukA 
▼.  Rhmuikmder,  2  Johna.  Gas.  120;  Bodny  v.  Un,  Jns.  Co.,  I  Oond  Marsh. 
473,)  so  a  letter  of  instructions  oontaining  matter  which  would  expose  the 
property  to  danger  under  principles  of  decision  of  a  belligerant  court  of  vice- 
admiralty,  whetlier  those  decisions  be  warranted  by  the  law  of  nations  or 
not;  {Sperry  v.  Del  Ins.  Co.,  1  Gond.  Marsh.  473  n.,)  or  wliat,  according  to 
established  adjudications  of  belligerant  courts  of  vice-admiralty,  will  be  a 
gpraund  of  condemnation.    Marak  v.  Union  Ins,  Co.,  id.  ibid.    But  that  a  cir* 
cumstanoe  made  material  by  an  arbitrary  ordinance  of  a  foreign  power,  at 
which  both  parties  were  ignorant,*  and  of  which  neiUier  was  obliged  to  in* 
form  himself,  was  not  communicated,  does  not  affect  the  policy ;  (Afdyne  v 
WttUsr,  Park,  263,)  nor  on  a  policy  to  an  open  port  on  lawfUl  goods,  effected 
by  a  neutral  in  his  own  country,  that  they  were  contraband  of  war.     Sekm 
V.  LoWf  Lex  Mer.  Amer.  303.    The  reason  given  for  this  decision  is,  that  to 
a  neutral  all  goods  are  lawful ;  it  might  also  be  considered  (which  perhaps 
would  be  the  better  ground  of  determination)  the  duty  of  the  underwriter 
to  inform  himself  of  their  nature,  for  of  such  things  there  need  not  be 
any  disclosure.    Therefore  whether  a  ship  be  home  or  foreign  built  is  a  sub* 
jeot  of  inquiry  ibr  the  insurer;  {Long  v.  Duff,  Seme  v.  BoUon,  2  K  ft  P.  209,) 
ao  ia  her  national  character,  {EUing  v.  Seavnan,  2  Johns.  Rep,  157,)  and  the 
time  of  emigration  of  a  naturalized  citizen,  he  not  being  found  to  disclose 
it,  though  he  emigrate  ^yran/«  hello,    Duguet  v.  Rhindaxider^  2  Johns.  Oas. 
476. 

The  general  political  relations  of  countries ;  probable  political  events ; 
public  affairs  of  general  notoriety,  and  the  assured's  opinions  on  known  sub* 
jeols,  need  not  be  communicated;  (Carfer  v.  Boehm,  3  Burr.  1906,)  nor  hit 
)wn  conclusions  on  the  facts  he  has  disclosed.    Bell  v.  BeU,  2  Camp.  476. 
It  is  nnneoessary  to  declare  the  ordinary  mode  in  which  the  voyage  to 
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vitiates  the  policy.  The  verdiot  is  certain  to  a  common 
intent,  and  as  it  is  in  the  natare  of  a  special  verdict,  the 
conrt  cannot  draw  inferences  of  fact,  though  they  may  of 
law.  The  requisites  asked  for  in  the  verdict,  as  to  distance, 
&C.,  are  impossible ;  nor  is  it  difficult  to  draw  the  line  ae 
to  communications,  Not  every  storm,  but  those 
which  enhance  the  risk,  such  as  the  ^one  now  found  [*59J 
are  to  be  disclosed.  In  Seaman  v*  Fonncreau^  2 
Stra.  1183,  the  concealment  of  a  storm  happening  nemr 
where  a  vessel  was  seen,  was  held  fatal,  though  she  wast 
not  lost  in  it. 

Biggs^  in  reply.  The  rules  of  pleading  do  not  apply  to 
verdicts ;  the  one  in  this  case  is  too  particular  for  the  ge- 
neral conclusion,  and  not  particular  enough  for  the  present 
finding, 

sored  Is  eondncted,  howoTor  new  the  trade  maj  be;  (Kobk  y.  Kenmowti^ 
Doug.  494 ;  PtOiy  ▼.  Rou,  Ex.  Asa^  Co.,  1  Burr.  341 ;  VaOenee  y,  Jkwar,  Park, 
606,)  therefore  the  having  on  hoard  papers  which,  though  lalse,  are  custom* 
arf,  need  not  be  disclosed;  {Plancke  v.  Fletcher^  Dong.  23 S;  Talcoty.  MariM 
ha.  Cd.f  2  Johns.  Rep.  130;  X«  Boy  v.  Vn,  Jna.  Co.^  T  Johns.  Rep.  343,) 
nor  instructions  how  tlie  master  is  to  prosecute  the  vo/age;  (id.  ibid.)  nor  a 
letter  referred  to  bj  a  subsequent  letter  whicli  is  sliowiu  Fredand  v.  Qkver^ 
7  East,  457. 

A  further  rule  as  to  concealment  and  disclosure  is,  that  what  is  impliedly 
warranted  against  need  not  be  mentioned,  though  if  known  it  would  enhance 
the  risk  and  increase  the  premium ;  because  it  is  a  peril  at  the  door  of  tlie 
underwritten.  Haywood  v.  Bogtra^  4  East,  640.  Therefore,  on  a  policy  a^ 
and  fh>m  a  port  of  original  departure^  it  is  not  necessary  to  state  how  long 
the  vessel  has  been  there ;  {Kenible  v.  Bownef  1  Caines*  Rep.  75,)  nor  the 
necessity  of  repairs  from  injuries  in  a  voyage  preceding  that  insured.  Bed^ 
wttlkv.  iSidfiftotikim,  1  Canp.  116;  iSbA(N72ftretf  But  If  an 

aasored  be  asked  anything,  even  on  those  powta  whereon  he  is  not  bound! 
to  communicate,  he  must  speak  tlie  truth ;  [Haywood  v.  Bogera^  vbi  aup,\ 
and  wilful  igtiorance  of  a  fact  relating  to  the  subject  of  insurance,  of  which 
sn  assured,  for  fraudulent  purposes,  keeps  hhnself  unacquainted,  is  tanta* 
nount  to  oonoealment    Biaya  v.  Union  Jka,  Cb.,  1  Oond.  Marsh.  465,  a.  n. 

For  disoiosure  of  pirtiQular  interests  see  ank  p.  13,  av  the  dose  of  note  (a.) 
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Thompson,  J.  delivered  the  opinion  of  the  court.  The 
underwriter  on  a  policy  of  insurance  enters  into  contract, 
and  computes  the  premium,  in  full  confidence  that  the  in- 
sured, being  fully  informed  of  all  circumstances  relating  to 
the  intended  voyage,  has  dealt  fairly  ^ith  him,  and  has 
kept  back  nothing  which  it  might  be  material  for  him  to 
know.  Every  fact  and  circumstance,  therefore,  which  can 
possibly  influence  the  mind  of  the  insurer,  in  determining 
whether  he  will  underwrite  the  policy,  or  at  what  premium, 
is  material  to  be  disclosed,  and  a  concealment  thereof  will 
vitiate  the  policy.  A  concealment  is  to  be  considered,  not 
with  reference  to  the  event,  but  to  its  eflFect  at  the  lime  of 
making  the  contract.  The  question,  therefore,  must  always 
be,  whether,  under  all  the  circumstances,  there  was  at  the 
time  the  policy  was  underwritten,  a  fair  representation,  or 
a  concealment,  either  designed  and  fraudulent ;  or,  though 
not  designed,  varying  materially  the  object  of  the  policy, 
and  changing  the  risk  understood  to  be  run.  If  we  test  the 
facts  found  by  the  jury  by  the  principles  of  law  above  laid 
down,  it  will,  we  think,  be  found,  that  the  concealment 
was  such  as  to  vitiate  the  policy.  The  information  pos- 
sessed by  the  assured  was  special  and  particular ;  that  about 
eleven  hours  after  the  sailing  of  the  vessel,  a  violent  storm 
took  place  at  Norfolk.  The  communication  made  to  the 
underwriter  was  very  general  and  vague ;  that  there  had 
been  blowing  weather  and  severe  storms  on  the  coast  after 
the  vessel  sailed,  but  without  any  reference  to  the  particu- 
lar storm  above  mentioned.  Unless  the  assured  intended 
to  suppress  some  information  he  had  relative  to  this  wea- 
ther, iwe  can  see  no  reason  why  he  did  not  communicate 
the  information  he  had  actually  received.  From  the  ge- 
neraLcommunication  given,  the  underwriter  might  be  in- 
duced .to  calculate  that  the  storm  had  not  reached  Norfolk  \ 
or  that  the  vessel  had  been  out  so  long  as  not  to  be 
[*60]  *endangered  by  it.  The  representation  made  tc 
the  underwriter  was,  that  there  had  been  blowing 
«reather  and  severe  storms.    The  information  possessed  by 
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the  assured  was,  that  there  had  been  a  violent  storm.  This 
being  the  language  of  the  jury,  shows  that  the  representa- 
tion was  not  made  in  quite  as  forcible  terms  as  those  in 
which  the  information  was  received  by  the  assured.  In 
addition  to  this,  the  jury  have  found  explicitly,  that  the 
storm  at  Norfolk  did  increase  the  risk,  and  that  no  com- 
munication of  the  information  received  by  the  assured  re- 
lative to  this  storm,  was  made  to  the  underwriter.  The 
increase  of  the  risk  being  matter  of  fact,  and  having  been 
thus  found  by  the  jury,  must,  we  think,  be  conclusive.  We 
are  therefore  of  opinion  that  the  defendant  ought  to  have 
judgment.  ' 

Lewis,  Ch.  J.  I  cannot  concur  in  the  opinion  of  the 
court.  It  is  rather  too  much  to  say,  the  communication 
to  the  underwriter  must  be  in  the  very  express  words  in 
which  the  assured  has  received  it.  The  information  was 
such  as  to  give  the  defendant  reason  to  think  the  risk  was 
increased.  It  comprehended,  in  my  opinion,  every  thing 
that  was  necessary.  It  is  sufficient,  in  cases  like  the  present^ 
that  the  insurer  has  a  substantial  communication. 

Judgment  for  the  defendant 


The  Pbesident  and  Dibectors  of  the  Manhattan 

Company  against  Miller. 

To  a  plea  of  a  judgment  recovered,  a  replication  denying  the  (act,  maj  con- 
olnde  to  the  country.  A  plea  merely  negativing  facts  is  not  a  special 
plea.[l] 

This  was  an  action  on  a  promissory  not  in  which  the 
plain tLBT  had  duly  appeared  by  attorney,  and  the  defendant 

[1]  As  to  pleading  of  Jadgmeuta,  see  Code  of  Procedure,  §  161,  (sec  138,) 
p.  66. 
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pleaded  a  judgment  recovered.  To  this  the  plaintiffs  re- 
plied ;  but  in  their  replication  began,  ''  And  the  said  Pre 
sident  and  Directors  of  the  '*  Manhattan  Company  say/'  &o. 
without  mentioning  by  attorney,  and  so  went  on  negativing 
the  whole  plea,  without  having  their  replication  signed  bj 
counsel,  concluding  to  the  country,(a)  and  adding  the  nm* 
iJiier,  on  which  they  went  to  trial  and  took  an  inquest. 

Woods^  on  an  affidavit  stating  these  iUcts,  moved  to  eet 
the  inquest  aside  for  irregularity. 

Bogert^  contra.  The  replication  is  in  the  usual  form.  It 
is  a  mere  negation  of  the  plea,  without  alleging  any  new 
feet,  and  therefore  not  a  special  ])leading.(&)  Besides,  the 
name  of  a  counsel  is  endorsed  on  the  back. 

Per  Curiam.  There  was  no  oQca^ioq  for  a  coun- 
[*61J  ael's  hand ;  *iinquestionably  the  plea  is  not  special. 
If  it  was,  there  is  the  name  of  counsel  endorsed. 
Besides,  had  it  been  so,  it  ought  not  to  have  been  retaiqed. 
Let  the  defendant  take  nothing  by  his  motion,  and  pay  thQ 
costs  of  resisting  the  application.(c)[l] 

Motion  denied  with  costs. 

(a)  See  Sandfdrd  y.  Rogers^  2  Wila.  113;  2  Tidd's  Prac.  673;  see  alsc 
EapUn  y.  SmaUei  Say.  208. 

(6)  Therefore,  to  a  plea  of  payment  to  the  payee  of  a  note  before  endoracv 
menl  to  the  plaintiff,  a  g^eneral  replication  denying  tlie  payment  is  not  a 
special  plea,  and  does  not  require  the  signature  of  counsel.  Pumpelly  v. 
Crosby,  8  Johns.  Rep.  322.  But  to  double  pleas  a  counsers  hand  is  required. 
Saikrke  v.  Saiterke,  ibid.  327. 

(e)  The  general  rules  are,  that  where  a  defendant  cannot,  without  «  de- 
parture, vary  in  his  rejoinder  from  the  matter  set  forth  in  his  plea,  or  when 
the  issue  on  the  replication  would  be  the  same  as  that  on  the  plea ;  or  that 
on  the  rejoinder  substantially  the  same  as  that  on  the  plea ;  {Patcher  y,  j^mi^iM^ 


[1]  As  to  present  practice,  see  Ck)de,  §  150.  The  defendant  most  demur  tc 
the  reply,  if  the  reply  is  objectionable,  or  move  to  strike  out,  kc  See  dQKi> 
aions,  passim. 
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SiMONDS  against  Catlin. 

An  ftttoraoy  for  the  plaintiff  in  a  suiti  purchasing  under  an  execution  in  U 
ia  a  purchaser  with  notice  of  all  irregularities  in  that  auit.  Afi-fcu  issuing 
Into  a  different  county  than  that  where  the  venue  is  laid,  without  a  testatum^ 
ia  void.  So  is  &fi,fa^  tested  out  of  term.  An  estate  will  not  pass  hj  a 
sh^rtff^s  aale  without  deed,  or  note  in  writing,  sigpsed  by  tlie  sheriff.  SlierilSi* 
aalefl  are  within  the  statute  of  frauds.  A  return  by  the  deputy  sheriff,  io 
hia  own  name,  as  deputy  sheriff  is  not  a  return  by  the  sherifiH 

This  was  an  ejectment  for  lands  in  the  county  of  Onon« 
daga.  Upon  the  trial  the  plaintiff  produced  the  exempli- 
fication of  a  judgment  of  this  court,  in  the  cause  of  Levi 
Barker  against  the  defendant  for  debt,  and  entered  of  the 
term  of  July,  1800,  in  which  cause  the  veniie  was  laid  in 
Albany.  He  further  produced  the  exemplification  of  a^. 
fa.  directed  to  the  sheriff  of  Onondaga,  and  tested  the  9th 
day  of  August,  1800,  commanding  him  to  levy  the  deb- 
and  costs  of  the  above  judgment,  and  which  execution  con« 
taincd  an  endorsement  of  being  received  by  the  sheriff  on 
the  4th  of  October,  1800.  It  also  contained  a  return  an- 
nexed, in  the  words  following,  viz. 

"  I,  Levi  Sherman,  under  sheriff  to  Elnathan  Beach,  Esq. 
late  sheriff,  deceased,  do,  in  pursuance  of  the  law,  and  in 
consequence  of  the  death  of  the  sheriff,  return,  that  the 
said  sheriff  sold  at  vendue,  all  that  farm  or  tract  of  land 
in  the  town  of  Pompey,  in  the  said  county,  in  the  occu- 
pancy of  the  defendant,  some  time  in  January,  1801,  and 
before  the  15th,  to  one  Ebenezer  Butler,  jun.  he  being  the 
highest  bidder,  for  26  dollars.  That  the  said  Butler  did 
not  pay  the  money  for  the  same ;  and  by  order  of  the  said 
sheriff,  I  did,  on  the  22d  day  of  January  aforesaid,  expose 

2  Johns.  Rep.  462,)  or  where  there  is  an  aflSrmative  on  the  one  side,  aQ4  l^ 
negative  on  the  other,  or  where  the  replication  denies  the  whole  matter  of 
fact,  which-  constitutes  the  plea,  or  the  plea  puts  in  issue  matter  of  fact,  a« 
well  aa  matter  of  record,  the  conclusion  of  tlie  plaintiff's  reply  should  be  to 
the  eounUy.  See  the  learned  obser?ation8  of  Williams^  Serjeant,  in  Batsman 
T.  Oemirc^  I  Saund  103  n.  (I) 
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the  eaid  land  to  sale  again,  and  that  Joseph  Simonds  piu> 
chased  the  same  for  60  dollars,  he  being  the  highest  bidder. 
That  the  said  sheriff  died  on  the  evening  after  the  vendue 
last  aforesaid,  and  before  the  said  writ  was  returned.  And 
I,  the  said  under  sheriff,  do  make  this  return  this  23d 
January,  1801. 

"  Levi  Sherman." 

The  plaintiff  further  proved  that  the  defendant,  at  the 
time  of  the  sale,  and  at  the  commencement  of  the  suit,  was 
in  possession  of  the  premises.  The  defendant  then  moved 
for  a  nonsuit,  and  was  overruled.  He  then  offered  to 
prove  that  the  sale  to  E.  Butler,  jun.  was  not  a 
[*62]  ready  *money  sale,  but  at  a  credit ;  and  that  Butler 
had  always  been  ready  to  pay,  and  that  the  second 
sale  was  made  at  the  solicitation  of  the  lessor  of  the  plain- 
tiff, who  was  the  attorney  in  the  original  cause,  without 
any  notice  by  advertisement,  and  on  his  indemnity  to  the 
sheriff,  who  was  then  on  his  death-bed,  and  incompetent 
to  attend  to  his  business,  and  that  the  lessor  of  the  plain- 
tiff knew  of  the  previous  sale.  The  defendant  further 
offered  to  prove,  that  the  endorsement  on  the  execution 
was  made  in  May,  1802,  at  the  request  of  the  said  lessor ; 
but  the  testimony  was  overruled.  The  defendant  then 
offered  in  evidence,  a  deed  from  the  said  Elnathan  Beach 
to  the  said  Butler,  for  the  premises,  in  pursuance  of  the 
first  sale,  bearing  date  the  7th  day  of  August,  1801,  and 
to  which  deed  was  annexed  a  certificate  of  proof  of  the 
same  before  a  master,  by  the  acknowledgment  of  the  said 
Levi  Sherman,  that  he  executed  the  same  in  the  name  of 
the  said  Beach,  and  as  under  sheriff  to  the  same,  the  said 
Elnathan  being  dead,  which  evidence  was  likewise  over- 
ruled, and  a  verdict  taken  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict,  for 
these  reasons  1.  That  a  Ji.  fa,  issuing  into  a  different 
county  than  that  in  which  the  venve  was  laid,  wichout  a 
testatum,  is  void    2.  That  the  Ji.  fa,  bore  test  on!  of  term; 
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3.  That  there  was  no  deed  from  the  sheriff  to  the  plaintiff; 

4.  That  the  return  of  the  sale  contains  evidence  of  a  void 
sale ;  6.  That  the  evidence  offered  at  the  trial  ought  to 
have  been  received. 

Kent,  J.  delivered  the  opinion  of  the  court.  The  two 
lirst  objections  go  to  the  form  of  the  execution,  and,  con- 
sidering the  circumstances  attending  this  case,  the  plain- 
tiff ought  injustice  to  be  held  strictly  to  a  legal  title.  He 
was  the  attorney  who  sued  out  the  execution,  and  the 
second  sale  was  made  on*  short  notice,  if  indeed  any  notice 
was  given,  and  he  himself  became  the  purchaser.  The 
plaintiff  is,  therefore,  properly  chargeable  with  notice  of 
every  irregularity  attending  the  execution.  Prior  to  this 
motion,  a  rule  was  granted  to  amend  the  Ji.Ja.  by  making 
it  a  testatum;  but  as  the  rule  was  granted  upon  the  express 
condition  of  being  without  prejudice  to  the  objection  to  bo 
raised  in  this  case,  and  which  was  then  pending  for  argu- 
ment, the  court  are  justified  in  putting  the  amend- 
ment *out  of  view.  And  there  can  be  no  doubt  [*63] 
but  that  theyi  fa,  ought  to  be  set  aside  for  irregu- 
larity,  on  the  ground  of  the  first  objection^  as  the  cases  of 
Allen  V.  Allen,  and  Brand  v.  Mears,  (Bl.  Bep.  694 ;  8  D.  & 
E.  888 ;  see  also  Barnes,  209,)  go  that  length  even  after 
execution  executed. 

The  second  objection  to  this^.  fa.  that  it  bears  test  out 
of  term,(a)  is  equally  well  taken.  2  Salk,  700 ;  7  Mod. 
SO;  Latch,  11;  T.  Jones,  150;  1  Stra.  137,  188.  The 
process,  for  that  reason,  is  held  to  be  void,  and  the  party 
suing  it  out  cannot  take  advantage  of  it,  although  it  may 
justify  the  sheriff,  and  if  the  case  be  within  the  reach  of 
an  amendment,  yet  as  the  amendment  must  always  be  a 
matter  of  sound  discretion,  we  should  not  be  inclined  to 
grant  it  in  the  present  case,  for  the  reasons  suggested. 

(a)  AVier,  if  U  had  been  retarnable  oat  of  term,  it  would  be  only  voldabto, 
Ct^fUMT  Y.  Van  AUtyne,  9  Johna  Rep.  386. 
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The  next  objection  goes  to  the  mei'iU  of  the  case,  attd  ia 
founded  on  the  want  of  a  conveyauGe  from  the  sherifll 
This  is  a  question  of  importance  and  difficulty.  It  has 
been  attended  with  doubt  and  embarrassment  in  our 
minds,  but  we  have  come  to  the  opinion,  that  the  estate  of 
a  defendant  cannot  pass  at  a  sheriff's  sale,  unless  by  deed 
or  note  in  writing,  to  be  signed  by  the  sheriff,  as  the  party 
or  agent  who  passes  the  estate. 

The  act  directing  the  sale  of  real  estates  on  ei^eoution,  is 
mlent  as  to  a  conveyance  from  the  sheriff;  and  yet  a  con* 
veyance  upon  such  sales  is  dictated  by  the  same  policy  that 
applies  to  all  other  alienations  of  land.  Without  a  deed  or 
note  in  writing,  there  would  be  no  written  document  of 
the  sale ;  for,  in  the  first  place,  it  is  not  requisite  to  the  va- 
lidity of  the  proceedings  on  execution,  that  the  writ  should 
ever  be  returned ;  nor  is  it  requisite,  even  if  a  return  be 
made,  that  the  sheriff  should  specify  with  certainty  the  par- 
ticular hands  sold,  or  the  name  of  the  purchaser^  It  would 
be  sufficient  to  state,  that,  of  the  lands  and  tenements  of  the 
defendant,  he  had  caused  to  be  made  the  debt  and  damages 
specified  in  the  writ,  as  he  was  thereby  commanded.  If^ 
therefore,  the  estate  parses  upon  the  sale,  without  any  writ^ 
ing  whatever,  the  general  policy  of  the  law  would,  in  this 
instance,  be  contravened,  and  would  be  productive  of  mani- 
fest public  inconveniences.  In  the  county  where  the  lands 
in  question  He,  every  conveyance,  whereby  any  lands  in 
that  county  may  be  any  way  affected,  in  law,  or 
[♦64]  equity,  shall  be  deemed  *void  agwinst  any  subse- 
quent purchaser,  or  mortgagee,  for  valuable  consid- 
eration, unless  recorded.  (2  Bev.  Laws,  263.  The  present 
ease  is  not  within  the  act,  because,  here  is  no  subsequent 
purchaser  to  contend  with;  but  oases  of  that  kind  must 
often  rise,  and  if  sheriffs'  sales  be  not  within  the  provisions 
of  the  act,  it  would  work  very  great  imposition  and  frauds 
A  purchaser  would  go  to  the  records,  and  if  he  found  no 
oonveyance  from  the  defendant,  he  would  naturally  gou' 
dude  he  might  purchase  in  safety.    But  if  a  sheriff's  sale 
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is  to  defeat  him,  he  would  in  vain  seek  for  the  evidence  of 
It  The  purchaser  from  the  fiberiff  has  nothing  to  show. 
There  is  even  wanting  the  livery  of  seisiD,  which,  in  the 
simplicity  of  ancient  times,  and  before  writing  was  much  in 
use,  was  held  indispensable  to  the  transfer  of  an  estate.  He 
^uld  only  ascertain  the  fact  of  the  sale  by  the  sheriif,  from 
searching  after,  and  examining,  those  who  may  happen  to 
have  been  eye-witnesses  of  the  transaction.  We  cannot 
think  that  the  law  intended  to  induce  such  inconvenience 
and  uncertainty.  If  we  were  to  judge  of  the  sense  of  the 
legislature,  from  the  various  other  cases  in  which  the  law 
is  explicit,  and  which  are  cases  in  pari  materia^  it  would 
leave  no  doubt  on  this  question.  1  Bev.  Laws,  298,  299, 
802.  All  sales  by  the  surveyor-general,  at  auction,  by 
ordeirof  the  commissioners  of  the  land-office;  sales  of  land 
by  order  of  the  court  of  probates,  for  payment  of  debts ; 
Bales  at  auction  by  loan-officers,  of  lands  mortgaged  to  them, 
*nd  sales  by  sherifiFs  for  quitrents,  by  virtue  of  process  from 
the  exchequer,  (and  this  last  is  a  case  perfectly  analogous 
to  Ihe  present,)  are  required  to  be  completed  by  a  formal 
conveyance  from  the  public  offices.  Vol.  1,  p.  324,  274,  280, 
289,  295,  610.  It  appears  to  us  that  sheriffis'  sales  must  be 
within  the  statute  of  frauds,  which  declares  that  no  estates 
of  freehold,  or  terms  of  years,  sljall  be  granted,  but  by  deed 
or  note  in  writing,  or  by  act  and  operation  of  law.  1  BeV. 
Laws,  79.  "We  need  not  undertake  to  show  that  a  sheriff 's 
sale  is  not  an  act  and  operation  of  law,  within  the  meaning 
of  this  statute.  These  words  are  strictly  technical,  and  re- 
fer to  certain  definite  estates,  such  as  those  by  the  curtesy 
and  dower,  or  those  created  by  remitter  1  Ves.  221.  It 
has  been  said  by  Lord  Hurdwicke,  that  a  judicial  sale 
jf  an  estate  took  it  entirely  out  of  the  Btatute»  The 
reason  why  it  is  out  of  the  statute  we  do  not  so  well 
comprehend ;  it  is  not  because  the  sale  is  at  auc 
lion,  for  it  is  settled  that  *those  sales,  if  they  relate  [^65] 
lo  land,  are  within  the  statute  of  frauds.  Nor  does 
%  sheriff's  sale  appear  to  us  to  be,  in  its  own  nature,  free 
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from  all  danger  of  introducing  fraud,  or  perjury,  and  so,  not 
within  the  mischiefs  intended  to  be  prevented  by  the  statute. 

The  case  in  whic];^  Lord  Hardwicke  is  said  to  have  ruled 
as  broadly  as  stated,  is  quite  obscurely  reported.  1  Bos.  & 
Pull.  307 ;  1  Esp.  101 ;  1  Pow.  271,  272.  The  agreement 
must  have  been  made  before  the  master,  or  acquiesced  in, 
in  court ;  and  it  seems  to  have  been  more  like  a  consent 
upon  record  than  any  thing  else.  At  any  rate,  we*  cannot 
consider  that  observation  in  chancery,  as  a  sufficient 
authority  to  set  aside  the  plain  letter  of  the  statute. 

We  apprehend  the  general  practice  has  been  different 
and  that  upon  sales,  under  the  direction  of  a  master  in 
chancery  as  well  as  sales  by  sheriffs  at  law,  the  sale  has 
uniformly  been  consummated  by  a  conveyance. 

This  general  usage  ought  to  have  great  weight  in  a  case 
where  a  statute  is  susceptible  of  two  constructions ;  and 
especially,  when  the  literal  interpretation,  and  perhaps  the 
reason  of  the  thing,  is  in  favor  of  the  construction  adopted 
in  practice. 

The  minute  provisions  in  our  statute  regulatii-.g  sales  on 
execution,  and  even  the  facts  in  the  very  case  before  us, 
are  sufficient  to  show,  that  these  kinds  of  sales  are  equally 
within  the  danger  of  the  mischie&  which  the  act  sought  to 
prevent.  The  court  of  chancery,  (3  Yea.  712,)  itself  has  lat- 
terly admitted  that  it  had  gone  rather  too  far  in  permitting 
part  performance,  and  other  circumstances,  to  take  cases 
out  of  the  statute  of  frauds.  We  are  of  opinion,  therefore, 
that  a  sheriff's  sale  is  within  the  statute  of  frauds.(a) 

There  was  an  ancient  principle  of  the  common  law,  that 
would,  if  it  applied,  have  superseded  the  necessity  of  a  deed. 
It  was  a  rule,  that  where  a  thing  took  effect  out  of  a  naked 
power,  or  authority,  it  was  good  without  deed ;  but  where 


(a)  S.  p.  Jackaon  v.  CkUlif^  2  Johna  Rep.  348,  affirmed  on  a  writ  of  err^, 
(8  Johns.  Rep.  520,)  ruling  also  that,  although  a  deed  be  executed  bj  a 
■herlff^  and  delivered  to  the  attomej  for  the  plaintifT  onaJLfa,  to  be  handed 
over  to  the  grantee  on  payment  of  the  purchase-money,  thf»  ^tate  does  nol 
to  him  till  the  money  be  paid. 
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a  thing  took  effect  out  of  an  interest,  there  it  must  be  bj 
deed,  if  incorporeal ;  and  by  livery,  if  corporeal.  In  pur- 
suance of  this  rule,  it  hath  been  held,  that  if  executors  be 
ordered  in  a  devise  to  sell  land,  they  may  do  it  by  deed,  or 
by  parol,  because  the  vendee  takes  under  the  devise,  and 
not  under  the  conveyance  of  the  executors ;  according  to 
the  principle,  that  whoever  claims  under  the  exe- 
cution of  a  power,  must  make  *title  under  the  power  [*66] 
itsel£  Whether  this  principle  would,  or  would  not, 
have  applied  to  the  present  case,  we  need  not  now  examine, 
for  admitting  that  it  did,  we  are  satisfied  that  the  statute  of 
frauds  has  done  it  away. 

The  only  remaining  inquiry  upon  this  head  is,  whether 
the  return  of  the  under  sheriff  was  not  a  suf&cient  deed,  or 
note  in  writing,  within  the  act  ?  But  there  are  several  ob- 
jections to  this  return.  In  the  first  place,  it  is  not^  in  pur- 
suance of  the  statute,  a  return  in  the  name  of  the  sheriff. 
It  is  expressly  a  return  in  his  own  name.  When  a  man 
acts  in  contemplation  of  law,  by  the  authority,  and  in  the 
name  of,  another,  if  he  does  an  act  in  his  own  name, 
although  alleged  to  be  done  by  him  as  attorney,  it  is  void. 
In  the  case  of  Frontin  v.  SmaV,  the  attorney  executed  a 
lease  in  her  own  name,  although  stated  to  bo  made  for  and 
in  the  name  of  the  principal,  and  the  lease  was  held  to  be 
void,  because  made  in  her  own  name.  This  case  was 
recogni2sed  as  good  law,  so  late  as  the  case  of  WUhes  v. 
Back,  This  return  is  not,  therefore,  an  act  of  the  sheriff, 
of  which  we  can  take  notice.  But  admitting  it  to  have 
been  made  in  the  name  of  the  sherifi^  it  could  not  be  a  suf- 
ficient deed,  or  note  in  writing,  of  the  sale,  because  it  has 
not  the  requisite  certainty.  It  does  not  appear  what  estate 
was  sold,  whether  an  estate  for  years,  for  life,  or  in  fee,  nor 
is  there  any  certainty  as  to  the  thing  sold.  It  is  stated  to 
he  all  that  farm,  or  tract  of  land  in  Pompey,  in  the  tenure 
and  occupation  of  the  defendant  But  there  ia  no  kind  of 
estimation  of  the  quantity  of  land  sold,  nor  in  what  part 
of  the  town  it  lays,  or  how  marked  and  bounded*    We  do 
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not  mean  to  be  understood  to  say,  that  a  note  in  i^ting  of 
a  sheriffs'  sale  must  be  precise  as  to  the  quantity  of  acres, 
•and  as  to  the  metes  and  bounds,  but  the  thing  sold  must,  in 
all  cases,  be  specified  with  so  much  precisian  as  from  the 
description  it  can  be  reduced  to  certainty,  and  especially  in 
the  case  of  sheriffs'  sales ;  for  it  was  decided,  {JtMcksofi,  ex 
dem,  Jones^  v.  Striker,  October  term,  1799 ;)  that  at  such 
sales  no  property  could  pass,  but  what  was,  at  the  time, 
ascertained  and  declared.  This  appears  !to  us  to  be  an  ex- 
cellent rule  to  prevent  fraud  and  speculation  at  suofa  sales, 
«nd  we  should  be  sorry  to  see  it  impaired. 

A  general  sale  by  the  sheriff  of  all  that  tract  of  land  in 
the  tdwn  of  Pompey,  in  the  tenure  i^nd  occupation  ^f  the 
defendant,  docs  not  appear  to  ns  to  comport  ^vith 
[*67]  the  rule,  *It  might  as  well  have  been  all  that  tract 
of  land  in  the  county  in  his  possession.  We  are  of 
opinion  n  more  definite  description  of  the  situation  and 
4imount  of  the  land,  and  of  the  quantity  of  the  defendant's  in- 
terest therein,  ought  to  have  been  stated,  and  that  the  evi- 
dence of  this  sale,  even  admitting  it  to  have  been  duly 
tnade  by  the  sheriff,  has  not  the  requisite  certainty. 

In  England,  when  the  sheriff  extends  lands  by  eleffil 
(Doug.  4:73 ;)  he  returns  an  inquisition,  specifying  the  farm 
the  number  of  acres,  the  metes  and  bounds,  the  value,  &c 
Yet  the  statute  of  W.  II.  13  E.  I.  c.  18,  which  gave  the 
elegit,  only  required  in  general,  that  the  sheriff  deliver  one 
half  of  the  defendant's  land,  tmtil  the  debt  be  levied  upon 
a  reasonable  price,  or  extent.  If,  however,  all  the  objections 
iiitherto  raised  had  been  surmounted,  we  are  of  opinion 
that  the  evidence  offered  on  the  part  of  the  defendant  at  the 
trial,  ought  to  have  been  received,  to  show  the  sale  was 
fraud dlent  :and  void.  The  evidence  went  to  show  that  the 
first  sale  w9B  valid  and  binding,  and  had  been  carried  into 
effect  by  a  deed  from  the  sheriff.  That  the  second  sale  was 
made,  at  the  solicitation  of  the  plaintiff  without  any  nbtice 
by  advertisement,  and  on  his  indemnity  to  the  sheriff,  who 
'^i^ns  then  on  his  death^bed,  and  incompetent  to  do  businesa 
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jniie86.<$ircmii8ti(QQ6s  ougbb  to  have  been  left  to  .^  jnrj,  U. 
dsaw  suoh  mfereace  fioiii  tbem  as  the  cage  required,  and 
It  is  not  to  be  disputed  but  that  the  whole  sale  may  1^  re* 
scHjoded  on  the  ground  of  frftud.  For  tbeae  jreasoD^  we  are 
of  opinion  the  vcrdiot  ought  to  be  set  aeide,  with  eofits  to 
abide  the  •eyeQt.[l] 

Motion  gvanted. 


^"^ 


Kendrick  against  Dslafikld. 

In  •Q.a^ii  on  a  policy  of  tnsan^n^e  Bffwting  the  )of§  by  V^nntrj,  If  t|)« 
plaintur  show  a  loss  from  a  fraudulept  act  of  the  master,  the  presumption 
of  Uw  is,  that  it  was  for  his  own  benefit,  and  the  assured,  in  order  to 
entitle  him  to  recover,  need  not  affirmatively  show  it  to  have  been  so. 

This  was  an  action  on  an  open  policy,  ^''  at  and  from 
New- York  "to  Curracoa,"  on  goods  shipped  on  board  the 
schooner  Reindeer,  and  consigned,  by  the  bills  of  lading, 
to  the  captain,  who  had  been,  together  with  the  wew,  pro- 
vided by  a  person  to  whom  the  vessel  was  chartered. 
The  declaration  contained  two  counts,  one  stating  the  loss 
to  be  by  the  barratry  of  the  master,  the  other  by  the  perils 
of  the  sea.(a) 

[1]  Under  the  Gode,  where  «n  e^ceoutien  is  issued  against  real  property, 
the  real  property  adjudged  to  be  sold  must  be  sold  in  the  county  where  \i 
lies  by  the  sheriff  of  itbe county,. or  by  a  crferee  appointed  byrtj^e  cot^rt  for 
.|ha(  porpooe ; ..  and  thereupon  the  sheriff  or  referee  must  e:i;ecute  a  oonvey- 
anoe  to  the  purchaser,  which  conveyance  shall  be  effectual  to  pass  the  rights 
0fui  interests  of  the  parties  adjudged  to  be  sold.  Code  of  Procedure,  §  287, 
[sea  242.] 

(a)  Under  a  ooont.  alleging  the  loss  by  perils  of  the  sea^  if  they  be  in  truth 
.the  jmwMw^faito  oanse  of  losi^  the  plaintifi^  it  seems,  will  be  entitled  to  recover, 
IboQgb  the  barratrous  conduct  of  the  master  occasioned  the  loss  ^y  such 
jwrU9:  -as  if  the  master,  while  the  ship  is  riding  in  safety,  wilfully  cut  her 
4C«b]e^  in  consequence  of  which  slie  is  driven  on  a  ledge  of  rocks^  and. wrecked. 
fifytfM%  ^nd  othara  r.  Pariah^  2  Camp.  149.    Therefore,  where  the  loss  was 
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From  the  testimony  of  the  master,  it  appeared  that  the 
vessel,  while  chased  and  under  a  press  of  sail,  sprung 
[*68]  *a  leak,  in  consequence  of  which  he  bore  away  for 
Santa  Cruz;  in  running  for  which,  he  was  obliged 
to  throw  overboard  a  considerable  part  of  her  cargo,  in 
order  to  lighten  the  vessel ;  and  even  then  the  leak  in* 
creased  so  much,  that  on  his  arrival  at  Santa  Cruz,  the 
water  was  up  to  the  upper  deck.  This  obliged  him  to  run 
the  vessel  on  shore,  and  sell  her  and  her  cargo.  The  latter 
was  so  much  damaged,  that  the  plaintiff's  goods  sold  for 
about  one  tenth  of  their  prime  cost. 

On  the  other  hand,  by  the  depositions  of  two  persons,  it 
was  proved  that  the  Beindeer  was  raised  in  seven  hours 
after  she  had  been  sold,  and  that  her  leak  proceeded  from 
two  auger  holes  bored  in  her  bottom. 

The  jury  brought  in  their  verdict  for  a  total  loss.  They 
were,  however,  requested  by  the  judge  to  inform  the  court, 
whether  they  found  the  loss  to  be  from  the  perils  of  the  sea, 
or  the  fraud  of  the  master  ?  To  this  they  answered,  from 
the  fraud  of  the  master.  They  were  then  asked  whether 
it  was  done  for  the  benefit  of  the  charterer  ?  To  establish 
this  fact,  they  said,  the  evidence  was  not  sufficient.  They 
were  then  interrogated  whether,  in  their  opinion,  they 
thought  the  evidence  sufficient  to  show  that  the  fraud  was 
committed  for  any  purpose  of  the  captain's  ?  To  this  they 
returned,  there  was  not  enough  to  enable  them  to  deter- 
mine who  was  to  be  benefited  by  the  fraud.(a) 

■tated  to  be  by  captare,  proof  of  a  barratrous  capture  by  the  coUusion  of  the 
captain  was  held  to  maintain  the  declaration.  Areangdo  y.  Thampaon,  2 
Camp.  620. 

(a)  Barratry  is  any  act  or  conduct  of  the  master  or  mariners  in  breach  of 
the  trust  reposed  in  them,  by  and  to  the  injury  of  the  owners  of  the  ship, 
though  intended  for  their  benefit,  and  whether  the  master  be  benefited  or 
not  Earle  v.  Rowcroft^  8  East,  126.  But  as  volenti  fwnJU  injuria,  when  the 
consent  of  the  owners  is  shown  there  cannot  be  any  recovery  under  a  couzki 
for  barratry.  Vallejo  v.  Wkeeltr,  Cowp.  143 ;  ffallett  v.  OoL  Ins.  Cb.,  8  Jolina. 
Rep.  272.  Where  from  gross  negligence  of  the  owner  the  mariners  carry 
on  a  smuggling  trade,  in  consequence  of  which  the  vessel  is  seized,  th« 
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After  the  verdict  thus  rendered,  a  person  of  the  name  ot 
Foster  informed  one  of  the  owners  of  the  schooner,  that  if 
he  was  not  paid  by  him  the  amount  of  a  debt  due  from  the 
charterer,  he  would  disclose  the  whole  fraud|  and  tell  where 
the  very  auger  was  bought  which  had  bored  the  holes  in 
the  bottom  of  the  Seindeer. 

On  these  facts,  and  this  subsequent  discovery  of  testimony 
an  application  was  made  to  set  aside  the  verdict,  and  grant 
a  new  trial. 

1.  Because,  to  constitute  barratry,  it  must  appear  that 
the  fraud  was  committed  for  the  benefit,  or  expected  benefit 
of  the  captain. 

2.  Because,  where  a  shipper  consigns  the  shipment  by 
the  bill  of  lading  to  the  captain,  he  cannot  commit  barratry 
by  embezzlement  of  these  goods. 

8.  Because  new  testimony  has  been  discovered 
since  the  *trial,  which  it  was  not  in  the  power  of  the     [*69] 
defendant  to  have  obtained  before. 

Pendleton^  for  the  defendant  Barratry  must  be  some  act 
done  by  the  master  for  his  own  benefit,(a)  to  the  prejudice 
of  his  owners,  and  so  proved,  2  Marsh.  445, 456.  n.  (a).  It 
must  be  with  an  intention  to  defraud  the  owners.  Phynn 
V.  Roy.  Ex.  A88.J  7  D.  &  E.  506.  Moss  v.  Byrom^  6  D.  & 
E.   879.    Hague  v.  Bardieu,  1  D.  &  E.(6)    The  finding, 

imderwriter  ia  discharged.  Pipon  v.  Cbp«^  1  Camp.  434.  Sue!:  uegligence 
amonnting  to  a  oonaent  That  the  barratroua  act  is  for  tlie  benefit  of  the 
master,  is  only  an  evidence  of  bis  fraudulent  conduct  Per  Aston,  J.,  in 
VaO^o  ▼.  WhtBdar^  Cowp.  155,  as  explained  by  Lord  Ellenborough,  in  8 
Eaatj  137.  See  alao  Steinbach  v.  Ogden,  3  Caines'  Rep.  1,  and  Suckley  v. 
Dektfiddf  post,  222.  For  a  variety  of  decisions  on  barratry,  by  no  means 
reoondlablcs  see  3  Gond.  Marsh.  534^  a.  n.(84^)and  Ckdhoun  v.  Ins,  Oo,  J^na. 
1  Binn.  293. 

(a)  Tbeielbre  it  has  been  held,  that  though  the  master  do  the  act  for  the 
oeneftt  of  himself  and  owners,  it  is  not  barratry,  uotwithstanding  it  be  on- 
known  to  the  owners.    BoodPs  Executon  v.  Kesbit^  2  DaL  137. 

fb)  In  that  casei,  however,  it  was  expressly  decided  barratry  oonld  doC 
between  the  master  and  shipper  of  gooda    In  the  principal  case,  tli« 
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therefore,  wants  this  ingredient.  To  fix  the  Iddd  on  tha 
underv^ritdrs,  it  dhould  state  on  whose  account.  Th»  return 
of  the  master  to  be  examined,  is  a  proof  that  bis  actions 
'W'ere  for  the  bewefit  of  his  owner— the  ovfhef  pro  haa  vice. 
Secondly,  when  the  character  of  the  captain  is  changed  into 
that  of  a  consignee,  he  becomes  the  agent  of  his  priooipal, 
the  shipper ;  and  though  he  may  be  liable  for  misoonduct, 
it  cannot  be  barratry  so  ais  to  charge  thef  utiderwriters. 
This  principle  is  recognized  in  Fitzherbert  v.  Mather^  1  MarRh. 
^40,  where  the  act  of  the  agent  exonerated  the  insurer, 
though  the  assured  wa^  perfectly  innocent  of  the  misre* 
presentation ;  but  in  the  present  case  the  owner  may  well 
be  presumed  to  have  colluded  for  the  fraudulent  purpose. 
'Vhe  bill  of  lading  vefttd  the  property  in  the  consignee, 
when  possession  of  the  goods  passes  with  the  bill.  Tb^r 
consignor  is  then  a  cestui  que  trusty  and  the  consignee  ac- 
dountable  only  on  th^  equitable  principles  of  the  law.  Had 
the  goods  been  sold  by  the  master  ait  any  intermediate  port,, 
the  sale  would  have  bound  the  property.  The  character 
<if  captain  is  lost  in  that  of  cotisignee  ;  for  the  owners  of  a 
vei^sel  are  liable  for  their  captain's  aet^  only  so  long  as  be 
ccmtinues  a  simple  carrier  on  their  account  2  Marsh.  444, 
after  mentioning  the  BomanlaW,  goes  on  and  states  that  if 
the  captain  be  commissioned  to  diqx>se  of  an  adventure  on 
board,  the  insurer  of  such  std venture  shall  not  be  answer- 
able for  the  loss  of  it ;  for  this  would  make  the  insurer 
answerable  to  the  insured  for  the  faults  of  his  own  agents. 
The  expectation  of  fully  showing,  on  a  new  trial,  thefrftud^ 
from  the  testimony  discovered,  will,  at  least,  indued  ih^ 
sending  back  for  another  investigation. 


Mp  #88  chartered  by  the  owner  of  the  cargo,  so  thaA  he  H^xnmkftpro  km 
vice,  VaUg'o  y.  Wheeler^  Cowp  143.  Therefore,  when  the  master  hiiei^t 
Vesael  for  the  Voyage,  he  caDriot  comnbit  barratry.  ffalkH  t.  OU.  jHi,  Cb.,  C 
Johns.  Rep.  Tl%  But  tlfOugh  a  reissel  be  let  tdr  hire,  if  the  owner  maa,  msf 
victial,  and  pary  \^ages,  the  freighter  is  not  owner,  and  a  dtprialioii'by  oon 
mn  of  th^  HretgT/ter  only  is  barratry.    M'lhtyte  V;  B&ime,  V  JdH^m.  BMp,  919 


NEW  YORK^  MAY,  1804 


Kendnck  ▼.  Di»lafl«kL 


Hdffman  and  Riggs^  contra.    The  affidavit  of  newlj  ds^ 
eo7^^d  testimony  is  too  loose ;  it  ought  to  have  ^)ecified 
a  time  when- it  might  be  expected  to  obtain  the  witness  by 
whom  it  is  to  be  shown,  and  have  also  gone  to  a 
foil  belief  ♦of  its  truth.    The  jury  had  the  whole     [*70] 
evidence  before  them ;  a«id,  if  they  believed  the 
captain,  it  was  ample.     The  plaintiff  rested  his  cause  there. 
The  defendant  set  up  the  fraud  of  the  master,  and  as  it  was 
relied  on  as  a  defence,  it  was  incumbent  on  the  insurer  to 
show  for  whose  benefit,  because  that  is  necessary  to  prove 
It  was  not  barratry.    To  constitute  an  act  barratry,  it  is 
enough  to  show  it  a  pure  fraud ;  for  every  species  of  fraud, 
cheating,  &c.  of  the  master,  is  barratry,  without  the  plain^ 
tiff's  proving  on  whose  account  or  for  whose  benefit  com- 
mitted.   Marsh.  442;  Millar,  105,  159.    In  a  count  for 
barratry,  it  is  sufficient  to  state  the  loss  by  the  fraud  of  the 
master,  and  it  is  unnecessary  to  prove  more  than  is.  alleged. 
Barratry  may  also  be  as  well  in  respect  to  the  cargo  aathe 
vessel.     Lexmn  v.  Suasso^  Postla  Die.  v.  1,  p.  147 ;  Marsh. 
452,  463-.     The  ownership,  therefore,  of  one,  does  not  affect 
the  other  subject    Millar,  165, 167.     Therefore,  though  the 
fraud  of  the  hoe  vice  owner,  or  his  orders,  might  have  pre* 
vented  barratry  as  to  his  goods,  it  will  not  do  away  the 
effect  as  to  the  property  of  another,  or  an  innocent  shipper. 
Marshall,  in  page  444,  where  he  cites  Emerigon,  tom.  1, 
S70,  mistakes  the  sense  of  the  author.     Emerigon  says,  the 
captain,  though  consignee,  may,  whilst  he  continues  acting 
as  captain,  be  guilty  of  barratry(a)  against  the  cargo  con- 
signed, but  not  after  they  are  on  shore. 

When  both  characters  are  united,  the  former  does  not 
attach  till  the  latter  has  expired ;  for  the  consignee  has  no 
right  over  the  goods  till  the  voyage  is.  at  an  end.  This 
principle  is  found  in  cases  of  abandonment,  where,  till  that 
period,  the  captain  is  agent  for  the  owner  of  the  ship^  but 
afterwards  he  becomes  that  of  the  assurer.    Besides,  the 
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presumption  of  law  is  that  every  man  who  commits  a  fraud 
does  it  for  his  own  benefit,  and  not  for  that  of  his  owners. 
Millar,  178.     Ross  v.  Hunter^  Marsh,  466,  467. 

Pendleton  and  Hamilton^  in  reply.  NuU  v.  Bordieu  was 
the  case  of  an  innocent  shipper,  and  yet  because  the  fraud 
there  was  with  the  knowledge  of  the  shipowner,  it  was 
decided  not  to  be  barratry,  though  the  sentence  in  France 
had  pronounced  that  it  was ;  for  it  must  be  an  act  against 
the  duty  to  the  owner  of  the  ship.  The  intent  is  part  of 
the  oflfence,  and  ought  to  be  shown.  Of  this,  the  jury 
answer,  there  was  no  proof.  In  Bossy.  Hunter^ 
[*71]  4  D.  &  E.  33,  the  act  was  proved  to  have  been  *done 
for  the  benefit  of  the  captain.  To  show  the  cha- 
racter of  master  is  sunk  in  that  of  consignee,  had  a  shipper 
consigning  goods  to  a  captain  brought  an  action  against  the 
owners  for  an  embezzlement  by  the  master,  could  there  be 
a  recovery?  The  argument  from  the  innocence  of  the 
shipper  is  of  no  force,  because  barratry  is  a  technical 
ofience.  Want  of  seaworthiness  avoids  a  policy,  though 
certainly  no  crime  in  the  shipper.  The  contract  in  both 
cases  is  founded  on  certain  fixed  understandings.  The  as- 
surer being  liable  for  barratry  only  when  established,  it 
must  be  proved  by  him  who  claims  the  benefit  of  that  part 
of  the  engagement. 

Thompson,  J.  The  first  question  that  appears  to  arise 
out  of  this  case  is,  what  we  are  to  understand  by  the  term 
barratry  in  a  policy  of  insurance.  In  the  case  of  NuU  v. 
Bordieu^  (D.  &  E.  330,)  Lord  Mansfield  says,  barratry  is 
something  contrary  to  the  duty  of  the  master  and  mariners, 
the  very  terms  of  which  imply  that  it  must  be  in  the  rela- 
tion in  which  they  stand  to  the  owners  of  the  ship.  An 
owner  cannot  commit  barratry ;  he  may  make  himself  liable 
by  his  fraudulent  conduct  to  the  owner  of  the  goods,  but 
not  as  for  barratry.  It  cannot  be  committed  against  the 
owner,  with  his  consent,  for  though  the  owner  may  beco!ae 
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liable,  by  the  misbehavior  of  the  captain,  if  he  consents,  jet 
that  is  not  barratry.  It  must  partake  of  something  crimi« 
nal,  or  fraudulent,  and  to  the  prejudice  of  the  owner.  Park. 
84 ;  Cowp.  155.  We  may  therefore  define  barratry  to  be 
some  fraudulent  act  of  the  master  or  mariners,  tending  to 
their  own  benefit,  to  the  prejudice  of  the  owner  of  the  ves- 
sel, without  his  privity  or  consent.  Qeorge  Martin,  the 
charterer  of  the  vessel,  must  be  considered  the  owner  'pro 
hoc  viccj  so  that  if  any  fraud  has  been  committed  on  the 
owner,  it  must  be  on  him.  The  jury  find  that  the  loss  was 
occasioned  by  the  fraud  of  the  master.  But  who  was  to 
be  benefited  or  prejudiced  by  this  fraud,  the  jury  would 
not  undertake  to  say ;  or  whether  committed  with  or  with- 
out the  knowledge  of  the  owner,  is  not  found.  It  appears 
to  me,  therefore,  that  the  finding  of  the  jury  is  nothing 
more  than  that  the  loss  was  occasioned  by  the  fraud  of  the 
master,  which  is  an  imperfect  verdict;  that,  of  itself,  not 
amounting  to  barratry.  The  jury,  by  their  answers  to  the 
questions  put  by  the  court,  have  negatived  some  of 
the  ^material  facts,  necessary  to  constitute  the  [*72] 
charge  of  barratry.  That  there  has  been  a  gross 
fraud  committed,  I  think  manifestly  appears,  and  to  subject 
the  underwriter  to  the  payment  of  the  loss  would  seem  to 
savor  of  injustice.  If  this  fraud  was  practised  with  the 
knowledge  and  consent  of  the  owner  of  the  vessel,  it  would 
make  him  responsible,  and  discharge  the  underwriter.  The 
case  presents  very  considerable  doubt  and  difficulty,  and 
I  think,  for  the  purposesof  substantial  justice,  another  ex- 
amination of  the  cause  is  necessary,  and  that  a  new  trial 
ought  to  be  granted,  more  especially,  as  some  affidavits 
have  been  ofiered  of  the  discovery  of  testimony  since  the 
trial,  tending  to  show,  though  rather  remotely,  that  Gkorge 
Martin  was  privy  to  this  fraud. 

Kent,  J.  1  do  not  think  that  it  is  essential  to  be  made 
appear  that  the  fraud  was  committed  for  the  benefit  of  the 
master.     If  the  master  commits  a  fraudulent  act,  in  hia 
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character  of  master,  it  is  barratry.  2  Marsh.  444,  452.  It 
is  a  criminal  breach  of  datj  in  the  relation  in  which  he 
stands  to  the  owner  of  the  ship.  The  person  to  be  bene- 
fited by  the  barratry  need  not  be  made  affirmatively  to 
appear.  It  is  sufficient  that  the  act  was  done  with  a  frau- 
dulent intent,  and  done  by  the  captain,  in  his  character  of 
captain,  and  in  breach  of  his  duty  and  relation  as  captain. 
The  law  will  intend  thait  it  was  done  to  the  injury  of  the 
owner,  until  the  contrary  appears.  Nor  did  the  consign* 
ment  of  the  plaintiff's  cargo  to  the  captain  alter  the  case. 
The  fraud  of  the  master  was  not  oommitted  in  the  charac- 
ter of  consignee  of  the  plaintiff's  cargo,  but  in  his  character 
of  master  of  the  vessel.  This  is^  the  true  distinction  on  the 
subject,  and  which  reconciles  the  doctrine  in  Emerigon 
with  the  plaintiff's  claim  in  the  present  case.  The  captain 
did  not,  and  could  not,  lay  aside  his  character  and  respon 
sibility  as  master,  until  the  vessel  had  performed  her  voy- 
age, and  arrived  at  the  port  of  destination.  The  acciden? 
tal  circumstance  of  the  character  of  consignee  being  added 
to  tliat  of  master,  could  not  qualify  or  alter  his  acts  as 
master; 'the  two  characters  were  totally  distinct.  The 
only  question  in  this  case  that  remains,  is  on  the  discovery 
of  new  testimony,  I  have  examined  the  affidavit  of  Wil* 
liam  Wilmerding;  it  relates  some  information  he  received 

of  Peter  Van  Wagener,  who  told  -him  that  one 
[*78]     Foster,  whose  residence  is  unknown,  *had  called  on 

him  for  some  money  that  Greorge  Martin,  who  had 
chartered  the  schooner  for  that  voyage,  had  promised  to 
pay  him,  and  threatened  to  disclose  the  whole  fraud  relative 
to  the  loss  of  the  vessel.  This  affidavit  does  not  even  charge 
Martin  with  a  concern  or  privity  in  the  fraud,  and  leaves 
it  only  to  be  implied  from  the  threat.  It  is  a  question 
whether  even  barratry,  with  the  concurrence  of  the  owners 
of  goods,  will  exempt  the  insurer  of  goods  belonging  to  an 
innocent  shipper.  Miller,  165,  167;  Marsh.  452.  The 
English  authorities  do,  however,  look  very  strongly  to  the 
opinion,  that  the  insurer  would  not,  in  such  case,  be  re> 
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sponsible.  Assuming  the  law  to  be  so,  the  question  is  on 
the  weight  of  this  newly  discovered  testimony ;  and,  in 
my  opinion,  the  evidence  is  altogether  too  loose  and  un- 
certain. There  is  nothing  positive,  or  from  which  we  can 
deduce  any  conclusion.  To  grant  a  new  trial  on  this  sug- 
gestion merely,  would  be  to  allow  the  party  to  fish  for 
testimony,  and  would  introduce  endless  contention  on  the 
object  of  new  trials  Bven  if  Foster's  testimony  was  more 
definite,  there  is  no  reasonable  ground  to  expect  it  could 
be  procured.  He  was  probably  a  seaman,  and  it  appears 
t&at  it  is  not  known  where  he  is,  or  where  he  resides.  I 
am  of  opinion,  therefere,  that  the  plaintifiT  is  entitled  to 
judgment,  and  that  the  motion  for  a  new  trial  be  denied. 

Lewis,  Ch.  J.  I  concur  in  the  opinion  last  given.  It  is 
immarterial  who  was  owner  in  this  case.  For,  as  the  frau- 
dulent act  does  does  not  appear  to  have  been  done  for  the 
benefit  of  any  particular  person,  the  law  will  necessarily 
presume  it  has  been  for  the  advantage  of  the  perpetrator 

LiviNOBTON  and  Spbnoer,  Justices,  gave  no  opinion^ 

New  trial  denied. 

^1)  Ai  to  dddaloinii  (xmowniig  bamtry,  aee  M*Jniyte  r.  Bowne^  IJ.  R . 
129;  Stdkbaehr.  Ogdtn,  3  CftLB.1;  BaOeU  ▼.  OoLIm.  Ca.,  8  J.  B.  272^ 
Thmriion  v.  Caine^  3  Oal  IL  89;  Oook  y.  Com.  Ina,  Ch.,  11  J.  R.  40;  Grim 
T.  PJuKiuz  Ins,  Co.,  13  J.  E.  461 ;  Voa  y.  UuUed  Ina.  Ch.,  2  J.  0.  180;  Grim 
i.FhasnkchM,  Ch.,  13  J.  R.  499)  &L  0.  lb.  460;  aadOe^Y.  Dak^kid,  3  CbL 
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E.  AND  C.  GooLD  against  The  United  Insurance 

Company. 

An  asugpiment  of  part  of  the  sabject  insured  to  a  belligerant)  though  aftet 
capture,  is  a  breach  of  a  warranty  of  neutral  property. 

This  was  an  action  on  a  policy  of  insurance,  on  account 
of  Patrick  Ferral],  a  Danish  subject,  at  and  from  the  Ha- 
vanna  to  Kingston,  in  Jamaica,  upon  twenty  bags,  contain- 
ing 20,000  Spanish  milled  dollars,  warranted  to  be  Danish 
property.    The  money  was  part  of  the  returned  proceeds  of 

a  cargo  of  negroes  brought  from  St.  Thomas,  in  the 
[*74]     Danish  schooner  John,  and  now  shipped  in  *her  on 

the  voyage  insured.  For  this  sum  two  bills  of 
lading  were,  on  the  10th  of  January,  1798,  signed,  one  by 
Thomas  Taggart,  the  other  by  William  Bayley,  but  both 
of  the  same  tenor  and  date,  purporting  to  be  for  20,000 
dollars,  shipped  by  Henry  Amoresta  on  board  the  schooner 
John,  William  Bayley  master,  bound  for  St.  Thomas,  on 
account  and  risk  of  Patrick  Ferrall,  a  burger  and  inhabi- 
tant of  St.  Croix,  he  paying  freight,  nothing,  being  owner's 
goods.  On  the  12th  of  the  same  month,  the  John  sailed 
on  the  voyage  insured,  with  a  Danish  register,  and  other 
documents  on  board,  showing  her  Danish  property.  On 
the  20th  she  was  captured  and  carried  into  St  Jago  de 
Cuba,  where  she  was  libelled  in  an  admiralty  court  estab- 
lished there.  In  the  proceedings  it  appeared  that  the  John 
had  not  any  custom-house  papers  on  board,  showing  her 
destination  to  be  for  St.  Thomas,  nor  any  thing  from  which 
it  could  be  gathered,  except  the  bills  of  lading  before  men- 
tioned, both  of  which  were  at  the  time  of  capture  delivered 
up ;  that  the  captain,  in  answer  to  an  interrogatory  put  to 
him,  said,  the  vessel  was  in  the  service  of  the  Spanish  go- 
vernment^  under  an  agreement  to  furnish  them  with  ne- 
groes, and  of  course  entitled  to  enter  and  depart  without 
papers ;  that  by  a  letter  on  board  from  Amoresta  to  Ferrall, 
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it  was  mentioned  that  the  captain  had  consigned  himself 
to  Amoresta,  who  by  the  John,  had  then  forwarded  the 
20,000  dollars,  as  a  part  of  the  sales  of  his  negroes;  that 
two  of  the  seamen  swore,  at  the  time  of  the  capture  Thoma 
Taggart  commanded  the  vessel,  and  then  passed  for  Bay  ley, 
directing  the  crew  so  to  call  him ;  that  this  was  contra- 
dicted by  a  positive  affidavit  made  by  Bayley,  setting  forth 
that  Taggart  was  to  have  gone  as  captain;  but  that  after* 
wards  he  the  deponent  was  appointed,  and  that  the  sailors 
had  been  suborned  and  corrupted  to  swear  as  they  did. 
These  proceedings  being  to  be  forwarded  to  the  tribunal  of 
captures  at  Cape  Francois,  Bayley,  on  the  6th  of  February, 
in  order  to  interpose  his  claim  for  vessel  and  cargo  em- 
barked for  that  place  on  board  the.  privateer,  but  wa9  cap- 
tured and  carried  into  Kingston,  in  Jamaica.     On  the  12tb 
of  the  same  month,  in  consequence  of  previous  instructions 
regularly  given,  the  defendants  underwrote  the 
•policy  in  question,  at  15  per  cent,  on  the  following    [*75j 
communication:  "Edward  Goold  &  Son  want  in- 
surance on  specie  in  the  schooner  John,  Captain  Balie  from 
Havanna  to  Kingston,  Jamaica.     This  vessel  goes  up  as  if 
bound  to  St  Thomas,  for  which  island  bills  of  lading  for 
the  money  are  signed,  but  when  she  gets  to  the  east  end  of 
the  island  of  Cuba,  bears  away  for  Kingston,  Jamaica.  The 
property  Danish."    On  the  20th,  Ferrall,  in  order  to  secure 
Amoresta  for  the  amount  of  advances  made,  transferred  to 
him  one  half  of  the  interest  in  the  subject  insured.(a)    On 
the  6th  of  March,  the  tribunal  of  captures  pronounced  a 
decree  condemning  vessel  and  cargo,  as  lawful  prize  to  the 
captors.    The  sentence  refers  to  the  12  th  article  of  the  de- 
cree of  the  21st  October,  1744,  and  the  9th  article  of  the  de- 
cree of  the  26th  of  July,  1778,  confirmed  by  the  article  of  the 
executive  directory  of  the  12th  ventose^  which  ordain,  "That 
all  foreign  vessels,  on  board  of  which  is  found  a  merchant's 


(a)  This  hy  a  letter  ftom  Ferrall  to  the  plaintii&,  dated  July  tto  3l8t,  an^ 
read  in  the  ar^ment,  is  explained  to  mean  half  the  insoranoe. 


75  CASES  IK  THE  SUPECIOSjOOURT. 


Gootd  v.  United  lus.  Ca 


supercargo,  clerk,  or  m£yor  officer  of  an  enemy's  cooBtry 
QT  of  which  the  equipage  consists  ormore  than  one  third  of 
the  sailors  of  subjects  from  enemy's  couotriep,  or  thocie 
that  are  not  provided  wit  h  a  role  (T^quipage^  attested  by 
the  public  officers  of  the  neutral  countries  where  the  ves 
sels  sail  fixun,  are  considered  as  lawful  prjzes."  It  then 
goes  on  to  state  as  reasons  for  <x>afiscating,  tbe\want  of  a 
role  (Te^ipagCf  of  bills  of  lading,  and  invoices  of  the  ciffgp 
from  Sl  Thomas ;  the  having  given  an  i»v,oice  to  the  su- 
perc^go ;  bis  refusal  to  be  examined ;  the  havipg  ao  clear- 
ance or  papers  on  board  io  show  the  destination ;  the  mpa- 
ter!s  passing  as  another  person ;  the  omission  jn  case  Hbeape 
bad  been  ^a  change  of  commander  of  haying  that  oirQum* 
stance  authenticated  by  a  document  from  some  pubdio  offi- 
cer at  the  port  of  his  departure,  and  the  answers,  of  the 
captain  when  on  interrogatories. 

A  day  or  two  after  the  promulgation  of  this  decree. 
Bayley  arrived  at  the  Gape,  where,  on  the  9th  of  March, 
he  presented  to  the  tribunal  of  captures  a  menK)nal  request* 
ing  a  rehearing.  In  this  he,  after  pledging  himself  to  dis- 
prove  the  principal  facts,  accounts  lor  the  want  of  a  rofe 
cCejutpage  of  his  crew  on  the  former  voyage,  by  flaying,  that 
his  cargo  from  St  Thomas  consisted  of  negroes  who  worked 
the  vessel,  and  that,  on  the  voyage  in  which  he 
[*76]  was  captured,  *he  had  one ;  but  it  had  been  taken 
•  from  him  by  the  English,  when  they  made  prioe  of 
the  privateer  which  he  was  on  board  of. 

On  this  memorial  a  rehearing  was  had,  in  .which  the 
former  sentence  was  confirmed,  adding,  as  a  further  reason, 
(but  without  noticing  the  want  of  a  clearance,)  that  the 
imposition  in  passing  for  Bayley,  was  evident  from-  the 
signature  to  the  two  petitions  being  signed  "  Balay,"  and 
the  signature  of  the  bill  of  lading  "  Bayley."  That  also  in 
his  petition  to  committee,  he  began  to  sign  "  Bal"  instead 
of  "  Bay," 

After  this  affirmation  of  the  judgment  in  the  inferior 
court,  Amoresta  put  in  a  claim  for  the  property  as  his.own^ 


NEW  TORK,  MAT,  1864.  Tfl 


Goold  V.  United  Ids.  Go. 


wbieh  was,  on  the  26tb  Jane,  1798,  dismissed  with  costs 
asd  damage  Interest,  loss,  and  abandonment,  were  ad- 
mitted. 

Upon  these  facts  a  verdict  was  taken  for  the  plainti£E) 
subject  to  the  opinion  of  the  court,  upon  the  whole  matter, 
whether  it  should  stand,  or  judgment  of  nonsuit  be  entered. 
Bnt  as  the  decision  turned  only  on  the  effect  of  the  transfei 
ea  the  warranty,  it  is  needless  to  detail  the  arguments  on 
any  other  point. 

Hoffman^  for  the  plaintiffs.  The  warranty  is  not  affected 
by  the  transfer  toAmoresta;  it  being  subsequent  to  both 
the  underwriting  the  policy  and  capture  of  the  vessel.  It 
is  sufficient  if  the  warranty  was  complied  with  at  the  time 
:of  sailii^,  and  is  not  altered  by  any  act  of  the  assured 
during  the  continuance  of  the  voyage.  Eden  v.  Parkinsor^^ 
Doug.  732.(a)  Sahucci  v.  Johnson^  Park,  864,  and  admit- 
ted in  Tyson  v.  Otbrney^  8  D.  &  E.  477.  The  transfer  was 
after  the  voyage  had  been  defeated,  and  a  technical  loss  in- 
:daced  by  the  capture.  This,  too,  for  the  sake  of  recover- 
ing the  property. 

JSarion  and  Troiip^  contra.  The  property  warranted 
neutral,  must  be  so  not  only  at  ihe  inception,  but  continue 
BO  during  the  prosecution  of  the  voyage,  and  even  afler 
capture  ;(ft)  for  otherwise  it  may  take  away  the  right  of  the 
insurer  alBter  the  abandonment  to  recover.  After  an  origi- 
nal compliance  with  the  warranty  of  neutral  prpperty,  a 
transfer  by  the  assured  to  a  belligerant  operates. as  a  con- 
dition subsequent,  and>  defeats  the  contract  from  that:time. 
This  distinguishes  it  from  awant  of  neutrality  at  the  com- 
<menoement.    In  that  case,  as  the  policy  never  attached, 

(a)aee  JWriariaT.  A)9erj,3  Bos.APull.  191,  that  an  insnranoe  efTectod 
h  Qfoat  Britain  on  a  French  ship,  previous  to  hostilities,  does  not  coyer  a 
loaa  by  British  capture. 

(6)  This  position  must  bo  taken  with  the  qtiaKfleation  of  "  for  or  bjr 
of  any  wilful  act  of  the  assured." 
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[*77]  the  premium,  *if  there  has  been  no  fraud,  may  be 
demanded,  but  in  this  it  cannot  The  effect  of 
such  a  transaction  may  be  very  prejudicial.  Suppose  there 
had  been  a  restoration,  and  the  vessel  in  proceeding  on 
her  voyage  had  been  taken  by  an  English  cruiser,  a  con- 
demnation must  have  ensued.  The  transfer,  too,  could 
not  have  been  of  a  part  of  the  insurance;  it  must  have 
been  for  the  whole  of  the  property,  as  a  claim  was  put  in 
for  the  whole,  which  could  not  have  been  at  all  supported, 
without  a  proof  of  actual  assignment 

Hamilton^  in  reply.  The  q^u)  aniino  must  decide  the 
transfer.  If  to  merely  secure  for  advances,  and  the  claim 
interposed  to  rescue  the  property  from  the  fangs  of  the 
cnptors  in  aid  of  the  insurer,  it  ought  never  to  prejuJioe 
the  insured. 

Spencer,  J  delivered  the  opinion  of  the  court  The 
plaintiffs'  counsel  have  attempted  to  show  that  the  transfer 
to  Arooresta  was  only  an  assignment  of  the  insurance,  and 
not  of  the  vessel  or  money ;  this  is  a  refinement  not  war- 
ranted by  the  fact :  and  though  it  be  true  that  upm  a 
warranty  of  neutrality  the  happening  of  an  event  which 
changes  the  neutral  character,  without  any  act  of  the  party, 
will  not  be  considered  a  breach  of  the  warranty  ;  yet  it  is 
equally  true  that  the  party  who  so  engages  for  the  neu- 
trality of  the  subject  insured,  cannot  himself  chango  the 
neutral  character  of  the  subject  without  the  forfeiture  of 
his  right  on  the  policy.(a)  Here  Ferrall,  after  .capture, 
but  before  condemnation,  assigned  one  half  of  the  subject 
insured  to  one  of  the  belligerants,  and  thereby  infringed 
his  warranty*  It  is  not  any  answer  to  the  objection  to 
say  that  the  condemnation  was  not  on  this  grouud ;  or  that 
this  was  after  capture ;  the  loss  was  not  consummated  until 

(a)  Doog.  Y06.    The  parties  thcmselyefl  cannot  change  the  nature  of  kbe 
polic7. 
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oondemnatioiu  The  warranty  has  not  been  complied  with, 
and  the  transfer  might  have  increased  the  risk.  On  this 
ground,  the  court  is  of  opinion  that  bj  the  transfer  to 
Amoresta,  the  insurers  are  discharged,  and  that,  thereforci 
judgment  of  nonsuit  be  entered 

Judgment  of  nonsuit 


m*^^ 


MiLWABD  against  Hallett. 

▲  master  of  a  ship  ^o  has  drawn  »  bill  on  his  owner  for  the  amount  of 
money  advanced  to  him  to  paj  exporting  duties  on  a  cargo  delivered  to 
his  owner,  and  to  enable  him  to  return  home  with  his  vessel,  is  a  com- 
petent witness,  without  a  release,  in  an  action  by  the  person  lending  the 
money  agiUnst  the  owner,  thongh  the  bill  be  unaccepted,  as  he  is  equally 
liable  to  both  partiefi.  A  master  of  «  ship  can  bind  his  owner  by  a  biU 
of  exchange  drawn  for  neoessariea. 

This  \^as  an  action  on  the  usual  money  counts,  to  re- 
coyer  a  sum  advanced  to  the  captain  of  the  defendant's 
ship  when  abroad,  and  for  which  the  captain  had  drawn  bills 
upon  his  owner,  who  had  refused  to  accept  them.    * 

*Some  time  in  January,  1801,  the  vessel  sailed  [*78] 
from  Philadelphia  to  Port  Bepublican,  in  Hispa- 
nolia,  under  a  charter  party  to  James  Yard,  of  Philadel- 
phia. In  February  she  arrived  at  her  place  of  destination, 
had  discharged  her  outward  cargo,  and  taken  in  part  of 
one  for  Europe,  pursuant  to  her  charter  party,  when  in- 
formation was  received  that  Yard  had  become  a  bankrupt. 
Upon  this  (according  to  the  testimony  of  James  Hussey, 
the  master  of  the  vessel,  who  was  admitted  as  a  witness) 
Chambaud,  the  merchant  in  Port  Bepublican  to  whom  the 
ship  was  addressed,  refused  to  furnish  any  more  of  her 
lading,  and  demanded  restitution  of  that  which  had  already 
been  put  on  board.  The  master  refusing  to  comply  with 
this,  legal  proceedings  were  thereupon  commenced  to  enforce 

Vol.  n.  15 
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n  redelivery.  These,  however,  failed;  but  the  master  wbb, 
notwithstanding,  prevented  from  sailing  with  his  cargo, 
by  the  French  admiral,  who  threatened  that  unless  the  caigo 
was  relanded,  he  would  detain  the  vessel  till  a  court  from 
the  first  counsel  should  sit,  before  which  time^  the  bottom 
of  the  vessel  would  probably  drop  out  Upon  this  the 
roaster,  supposing  it  best  for  the  interest  of  all  concerned 
gave  up  part  of  his  cargo,  retaining  only  85  hogsheads  of 
sugar,  and  a  quantity  of  logwood.  For  the  purpose  of 
paying  the  exporting  duties  on  these  goods,  and  the  ne- 
cessary expenses  of  the  ship  in  consequence  of  this  deten 
tion,  the  money  in  question  was  borrowed.  The  voyage 
being  thus  broken  up.  Captain  Hussey  returned  to  New 
York  with  the  ship,  and  delivered  her,  together  with  85 
hogsheads  of  sugar,  and  80,000  weight  of  logwood,  to  the 
defendant,  and  rendered  him  a  full  account  of  all  his 
transactions.  On  the  part  of  the  defendant  the  deposition 
of  the  mate  was  read  in  evidence.  He  testified  that  the 
principal  part  of  the  outward  cargo  belonged  to  Yard ; 
that  the  defendant  had  on  board  85  barrels  of  prime  pork, 
and  20  of  beef,  over  and  above  the  ship's  stores,  together 
with  86,000  bricks.  That  there  was  some  property  on 
board  belonging  to  other  persons  which  the  master  sold, 
and  received  the  proceeds.  That  the  freight  of  these  must 
have  amounted  to  upwards  of  100  dollars.  That  the  part 
of  the  cargo  relanded  by  Captain  Hussey  was  delivered  up, 
contrary  to  the  express  directions  of  the  defendant,  which 

the  captain  had  received,  and  showed  to  the  wit* 
[*79]    ness.    That  *Hussey  told  him  that  the  exporting 

duties  on  the  sugar  retained,  and  the  expenses  of 
relanding  the  others,  amounted  to  eleven  or  twelve  hun- 
dred dollars.  The  mate  also  swore  there  were  no  other  * 
expenses  of  any  consequence  attending  the  ship,  except 
the  repairing  of  a  fore-yard,  which  cost  about  thirty-six 
dollars.  The  jury  having  found  for  the  plaintiff,  a  motion 
was  now  made  to  set  aside  the  verdict,  and  grant  a  new 
trial,  upon  the  following  grounds :  1.  Because  Hussey  was 
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ita  incompetent  witness,  without  being  released  by  the 
plaintiff;  2.  Because  it  was  not  in  his  power  to  bind  the 
defendant  by  the  contract  which  he  made  with  the  plain- 
tiff! 

Boyd^  for  the  defendant  Supposing  the  general  reason- 
ing of  equal  liability  to  be  good,  it  does  not  hold  in  the 
present  case.  Hussey  is  liable  to  the  plaintiff,  in  damages, 
to  the  amount  of  10  or  20  per  cent  on  his  protested  bill. 
This,  therefore,  gives  a  preponderance  of  interest  in  favor 
of  the  plaintiff.  The  case  from  7  D.  A;  E,  which  may  be 
relied  on  by  the  plaintiff,  was  not  like  this.  It  was  de* 
termined  on  the  necessity  of  receiving  the  testimony 
offered.  But  the  captain  could  not  bind  his  owner  in  this 
way.  He  can  do  it  only  through  the  medium  of  his  ship. 
The  case  shows  the  money  was  borrowed  to  extricate  the 
property  of  Yard,  and  pay, the  exporting  duties  of  the 
sugar.  The  receipt  of  it  does  not  give  the  defendant  any 
right  to  it,  for  as  Yard  has  become  a  bankrupt,  it  is,  by 
the  operation  of  the  10th  section  of  the  bankrupt  law, 
vested  in  his  assignees,  by  whom  we  are  liable  to  be 
called  on. 

Cainea^  contra.  Evans  v.  TTiZfiaww,  7  D.  &  E.  481,  (n.) 
is  in  point  The  case  runs  quatuor  pedibics  with  this.  The 
captain  of  an  Indiaman  drew  a  bill  on  his  owners  for 
money  expended  on  account  of  the  ship.  He  was  held  a 
good  witness,   because   equally   liable.(a)     The  quantum 

(a)  If  the  rule  antecedently  laid  down  (Peyton  v.  EaSett,  1  Oaines'  Rep. 
367  n.  (ctf)  reepecting  the  incompetence  of  witnesses  be  correct,  the  inrerae 
of  its  principle  will  determine  their  competency.  When,  therefore,  the  legal 
effect  of  the  verdict  will  not  operate  to  the  immediate  advantage  or  disado 
vantage  of  a  person  testifying,  such  person  is  a  competent  witness.  From 
this  principle  it  follows,  1.  That  parties  to  the  record  are  admissible,  when 
H  appears  judicially,  from  the  proceedings  in  the  suit,  that  their  liability  is 
determined  or  merely  possible ;  as  in  an  indictment  for  an  assault  and  bat- 
tery, one  defendant,  who  has  submitted  and  been  fined,  for  the  other ;  (iiaa 
f.  FlekkeTf  1  Stra.  633,)  a  co-defendant  in  trover,  after  Judgment  against  him 
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of  liability  cannot  be  considered  bj  the  court  That 
would  be  to  tiy  the  respective  causes,  and  settle  on  the 
bench  the  amount  of  verdicts.  That  a  master  can  bind 
his  owners  hj  a  bill  drawn  upon  them,  on  account  of 

bj  de&alt»  to  show  that  the  other  never  iDtermeddled;  Ward  t.  jBoydm  d 
Venkmit  2  Esp.  Rep.  652,)  ao  in  treapaiUi  to  excalpate,  but  not  to  inculpate, 
him  bj  teatifjing  for  the  plaintiff,  and  putting  it  in  his  power  to  levj  all 
against  the  other ;  Chapman  y.  Graves^  per  Le  Blano,  J.,  2  Camp.  333  n.) 
a/tfer,  if  the  co-treapeaaer  bo  not  made  a  defendant;  (id.  ibid.)  oyermling,  in 
thifl  respect,  Barnard  y.  Dawaon^  cited  m  the  same  case,  and  stated  1  Caines* 
Rep.  367  n.  (a,)  which,  howeyer,  does  not  seem  to  be  Uw ;  for  a  verdict  and 
judgment,  without  satisfaction,  would  be  no  dofence  to  the  witness.  Besides, 
tiie  distinction  of  Le  Blanc  is  rather  shaken  by  Lord  Ellenborough,  who 
allowed  a  co-defendant  in  ejectment,  against  whom  judgment  had  gone  bj 
default,  to  prove  the  other  defendant  in  possession,  it  being  a  mere  possibilitj 
that  the  plaintiff  would  go  against  him  alone  for  the  mesne  profits;  {Doe  v. 
Oreei^  4  Esp.  Rep.  197,)  so  those  in  the  siinui  ewn  in  trespass  if  nothing  be 
proved  against  them;  (Sty.  401,}  or,  if  they  have  made  satis&ction,  to  prove 
it ;  {Poplet  v.  Jamea^  Bull  N.  P.  286,)  so  when  a  witness  does  not  appear 
individually  on  the  record,  though  he  may  be  one  of  the  body  who  do^  if  it 
be  shown  that  he  has  no  kind  of  interest ;  as  a  mere  trustee  for  a  public 
charity  who  is  one  of  a  corporation,  sued  by  its  corporate  name.  WeOar  v. 
Gwemar,  dhx,  of  the  IbundUng  HospOal^  Peake's  Caa.  153,  before  Kenyon, 
Ch.  J.  In  Pennsylvania  a  plaintiff  on  the  record  who  was  a  certificated 
bankrupt,  and  had  released  his  interest  at  the  bar,  was  held  competent  in  a 
suit  carried  on  for  the  benefit  of  his  estate,  but  in  which  his  aasignees  had 
given  security  for  the  costs ;  {M'Ewen  v.  Gitbs,  4  DalL  137,)  so  when  tlie 
party  to  the  record  in  whose  &vor  the  rule  of  exclusion  would  operate,  is 
willing  to  waive  its  benefit,  and  the  other  consents  to  be  examined ;  as  one 
of  two  plaintiflh,  in  behalf  of  the  defendant;  {WiUiamaon  v.  TmMU  db  2!hrdtn, 
1  Taun.  378,)  in  the  report  of  which,  as  printed  in  the  New  York  editioi;  by 
Riley,  the  parties  nppoar  to  be  reversed. 

2.  Persons  interested  in  the  subject  matter  of  the  suit  when  their  interests 
would  be  unaffected  by  the  event,  and  must  necessarily  remain  the  same, 
whether  the  verdict  be  for  the  plaintiff  or  defendant;  as  tenant  in  fee  of  the 
iuheritance  to  prove  the  lease  in  an  ejectment,  where  both  plaintiff  and  de- 
fendant claim  under  him ;  (Fax  v.  Swann,  Sty.  482,)  or  an  original  lessor, 
under  whose  lessee  the  defendant  holds,  to  prove  whether  he  demised  flret 
to  the  plaintiff,  or  another  person ;  (BsU  v.  ffaretaood,  3  D.  ik  E.  308,)  or  a 
purchaser,  who  has  recovered  judgment  against  the  defendant  for  a  fhiud  in 
selling  hind  to  which  he  had  no  title,  to  testify  in  another  action  for  the 
plaintifl^  who  had  bought  under  the  same  sale ;  {FairthUd  v.  Beaeh^  1  Day*a 
Oases  in  Error,  266,)  so  when  the  Interest  is  not  beneficial,  but  fidocisQ 
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their  vessel,  was  settled  in  Sansum  v.  Braginton^  1  Yes.  sen. 
443.  and  in  Gary  v.  White,  1  Bro.  Pari.  Cas.  284.    Neces^ 
sity  requires  it ;  for  many  persons  will  not  lend 
on  bottomry,  *who  may  advance  on  bills.    Every     [*80] 

«  an  executor  in  tmst,  though  he  has  acted :  (Lowe  v.  Mife^  1  Black.  366 ; 
OormmU  y.  Jtham^  1  Day's  Cases  in  Error,  35,)  or  an  assignee  in  trust,  to 
show  that  he  had  no  real  interest,  where  the  conyeyance  is  by  the  eeshti  qttt 
trusty  in  whose  name  the  suit  is  brought     Wiiaon  v.  Speedy  3  Crancli,  283. 

3.  When  the  interest  is  merely  a  possible  or  consequential,  but  not  certain 
or  immediate  result  of  the  verdict,  as  a  steward  of  a  court,  to  prove  a  fine 
doe  to  the  lord  on  admissions  during  his  minority,  though  on  such  the  wit- 
ness would  be  entitled  to  a  fee;  (Champion  v.  AtkiiMony  3  Keb.  90,)  or  a 
person  who  expects  to  be  a  deputy  to  the  party  for  whom  he  testifies, 
should  he  obtain  an  office,  which  he  seeks  to  avoid  in  a  adre  facias ;  (fTon- 
fitn^«  Com,  I  Hod.  21,)  or,  on  a  justification  in  trespass  that  the  locua  in  gw 
is  a  highway,  the  owner  of  an  adjoining  lot  who  has  agreed  to  let  the  de- 
fendant pass  across  it  for  a  certain  rent,  which  privilege  cannot  be  enjoyed 
without  establishing  the  road ;  {PoUaird  v.  ScoU^  Peace's  Cas.  18,)  so  where 
the  interest  is  a  consequential  right  to  an  office  of  mere  authority,  that  is 
not  beneficiary.    The  King  v.  Bray^  Cas.  temp.  Hardw.  358. 

4.  Where  the  interest  in  a  fhnd  is  transferred ;  as  that  of  a  creditor  who 
has  sold  his  chance  of  recovering  a  debt  to  a  third  person,  to  testify  for  him. 
Granger  v.  Furlong,  I  Stra.  507  ;  2  Black.  1273,  S.  C 

5.  Where  the  interest  which  did  exist  becomes  impossible ;  as  that  out  of 
the  future  profits  of  an  adventure  in  goods  which  are  lost  before  sold.  Robert- 
ton  V.  Frencky  4  Esp.  Rep.  246,  or, 

6.  Where  it  is  in  any  way  destroyed,  as  that  of  a  borrower  of  money  on 
usurious  terms,  to  prove,  after  payment  of  the  debt,  the  fact  of  usury ;  {SmiOi 
y.  Frager,  2  Esp.  Rep.  486 ;  Fettingal  v.  Brown^  ante,  vol.  1,  p.  168,)  or  n 
drawer  of  a  bill,  who  has  not  received  due  notice,  to  prove,  in  an  action 
against  the  acceptor,  that  it  is  paid.    Humphrey  v.  Jfexon,  Peake*s  Cas.  63. 

7.  Where  the  interest  is  not  immediate  on  the  fund,  though  the  witness 
may  ultimately  be  paid  out  of  it,  as  a  creditor  of  a  bankrupt,  who  has  not 
proved  his  debt,  to  support  the  commission.  WilUams  v.  Skvens^  2  Camp. 
300. 

8.  Whore  it  remains  unaltered,  as  that  of  a  certificated  bankrupt  under 
the  law  of  the  United  States,  to  testify  in  favor  of  his  estote  when  it  will  not 
pay  26  per  cent    Phanix  v.  Ley  and  otherSy  6  Johns.  Rep.  412. 

9.  Where  it  is  only  in  the  general  ability  of  the  party  to  pay,  and  creates 
M  new  liability  to  the  witness,  as  an  agent  entitled  to  a  commission  on  goods 
sold,  to  prove  the  sale  and  delivery;  {Dixon  and  others  v.  Cooper^  3  Wils.  40,) 
or  a  creditor  to  testify  for  his  debtor,  though  suing  for  the  recovery  of  the 
amount  of  the  very  goods  for  which  the  debtor  is  liable  to  him.  Wkik  v. 
Baring,  et  aL  i  Esp.  Rep.  22. 


go  CASBS  IK  THE  SUPREME  COUBT. 


MUward  v.  Hallett 


agent  has  an  implied  authority  to  bind  his  principal 
respecting -the  subject  matter  of  his  agency.  The  appoint* 
ment  to  the  command  of  a  vessel  is  a  certificate  of  confi- 
dence by  the  owner,  and  equal  to  a  letter  of  credit  respect* 

10.  Where  the  interest  in  the  eront  of  the  auit  is  a  mere  poflBib«e,  and  not 
necessary  liability  in  consequence  of  the  verdict ;  as  tliat  of  a  mere  liabili^ 
to  a  rote  that  may  be  imposed,  but  is  not  in  fact  laid ;  {The  King  y.  Proner, 
4  D.  &  K  17  ;  r^  King  v.  SouJQ^  Lynn^  5  D.  ik  E.  664 ;  The  King  v.  LiUk 
Lwrtiky,  6  D.  ft  E.  151 ;  IbUa  ▼.  Belknap^  1  Johns.  Rep.  486^)  or  to  an  infor- 
mation in  the  nature  of  a  quo  warranto,  if  the  right  of  the  party  for  whom 
called  be  disturbed ;  {The  King  y.  Bray,  Gas.  temp.  Hardw.  358,)  or  that  of  a 
sub-lessee  of  lands  let  out  under  a  ooyenant  fw  particular  euItiyaUon,  to 
show  there  was  no  breach ;  ( Wiahaw  y.  Jftirneir,  1  Gamp.  341,)  or  that  of  a 
person  who  expocts  to  be  called  on  for  costs,  but  is  not  bound  to  contribute 
to  them ;  {Bent  y.  Baher^  3  D.  ft  E.  27,)  or,  w1m>  considers  himself  bound  in 
honor  only ;  {Pederson  y.  Stofflea^  1  Gamp.  144,  contra  Fathervngham  v.  Qreen' 
woody  1  Stra.,  and  the  doubt  expressed  in  Cokman  v,  fFwe,  2  Johns.  Hep. 
165,)  upon  which  point,  however,  the  court  have  in  a  late  case  laid  down 
the  rule,  {Ihteteee  of  LaneingJmrgh  y.  WHIard,  8  Johns.  Bep.  428,)  that  an 
ideal  interest  in  a  witness,  if  so  circumstanced  that  it  cannot  be  released  by 
the  party  calling  him.  shall  disqualify  him  as  a  witness  for,  though  be  may  be 
a  witness  against  such  party :  a  principle  that  seems  to  recognize  a  legal 
nonentity,  as  a  legal  disqualification,  contrary  to  the  poaition  that  the  law 
acifnowledges  only  legal  consequences.  The  rule  seems  also  to  be  impugned 
by  a  more  recent  decision,  {Gilpin  y.  Vincent^  9  Johns.  Rep.  219,)  in  which 
the  court  say,  that  as  the  contribution  to  the  suit  (which  was  the  ground  of 
incompetency  urged)  depended  on  the  yolition  of  the  witness,  and  on  the 
contingency  of  his  being  asked,  and  upon  his  sense  of  the  general  practice 
and  principles  on  such  occasions,  **  there  was  no  fixed  or  certain  legal  inter- 
est,'*  to  disqualify,  and  the  witness  therefore  competent 

11.  Where  the  interest  is  a  liability  to  the  party  for  whom  called,  only 
when  the  other  party  is  liable  to  him,  as  a  payee  to  prove,  for  an  endorsee^ 
that  tlie  defendant,  who  drew  the  bill,  had  promised  payment  after  it  became 
due.     Stevens  v.  Lyneh^  2  Gamp.  332. 

12.  Where,  though  it  be  to  exonerate  himself  in  the  suit  m  which  he  tes- 
tifies, it  makes  him  liable  over;  as  a  joint  debtor,  to  prove  that  money  of 
his  co-debtor's  was  in  the  hands  of  the  defendant  as  garnishee  in  an  attach* 
roent  issued  against  the  (^'/-debtors.    M'Leod  y.  Johnaon,  4  Johns.  Rep.  126. 

13.  Where  the  interest  from  liability  is  removed;  as  an  owner  of  a  yes> 
eel  who  has  paid  to  a  shipper  of  money  more  than. .the  amount  for  which 
bills  of  lading  were  signed  and  been  reimibursed  by  his'  captain,  to  testify  fof 
nim  in  his  suit  against  the  shipper  for  the  money  so  paid.  Oortea  v.  BiBinge, 
1  Johns.  Gas.  270. 
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ing  his  ship.  It  is  enough,  if  she  be  in  difficulty,  to 
authorize  any  one  to  lend.  The  visible  necessity  of  the 
vessel  is  all  a  lender  is  bound  to  look  to.  If  she  cannot 
depart  without  money,  he  is  warranted  in  advancing,  and 

li.  Wlien  the  witneaVii  liability  In  the  suit  remains  unaltered,  as  that  of 
a  person  who  has  sold  a  horse  with  a  warranty  of  his  soundness,  to  prove 
that  he  was  so  when  he  sold  him,  in  an  action  on  a  similar  warranty  against 
a  sabaequent  vendor;  (Briggs  v.  Orick^  5  Esp.  Rep.  99,)  or  a  joint  seller  of 
lands  to  which  he  had  no  title,  for  the  other  sellers  who  were  sued  in  an 
action  on  the  case  for  the  same  fraud ;  {Phelpa  v.  WincheU^  I  Day's  Cases  in 
ExTor,  269,)  or  a  commoner  testifying  for  a  prescriptive  right  in  a  fellow 
commoner  in  a  particular  estate,  tliough  he  may  have  correspondent  rightSi 
Baker  v.  Bent^  3  D.  ft  E.  33. 

16.  When  the  liability  is  on  another  point  than  that  for  which  called ;  aa 
•  deputy  jailer  who  has  taken  a  bond  to  tlie  sheriff  for  the  liberties,  to 
testify  for  the  sheriff  in  an  action  against  him  for  an  escape  of  a  prisoner  in 
the  custody  of  the  deputy.    Stewart  v.  JTijp,  6  Johns.  Rep.  256. 

16.  A  witness,  though  liable  to  the  defendant^  if  the  plaintiff's  case  turn 
oat  differently  from  what  stated,  is  nevertheless  competent  to  prove  it,  if  the 
defendant  would  still  be  liable  to  the  plaintiff;  as  a  captain  to  prove  a  vessel 
not  seaworthy  in  an  action  against  the  owner  for  negligently  canying  goods 
freighted.    Lay  v.  BoUoek^  Peake,  101. 

17.  There  is  a  class  of  persons  who  are  said  to  be  witnesses  from  necessity, 
such  aa  agents,  factors,  brokers,  and  others  who  act  between  the  parties  to 
a  suit ;  but  perhaps  the  principle  would  be  more  accurately  laid  down  by 
saying,  that  all  persons  in  the  mutual  confidence  of  parties  litigant  are  com- 
petent witnesses  between  them,  on  the  subject  in  which  employed ;  as  a 
book-keeper,  to  whom  goods  were  delivered,  to  prove  their  direction; 
{Spencer  v.  ChtUding^  et  oiL,  Peake,  129,)  or  a  servant,  to  whom  money  has 
been  paid  for  his  master,  to  show  that  it  was  given  into  his  hands ;  {MaUiewa 
▼.  Bdydon^  2  Esp.  609,)  so  to  prove  that  goods,  for  which  he  had  an  order 
In  his  favor,  were  delivered  over  to  the  defendant.;  {BurUngham  v.  Deyer,  2 
Johns.  Rep.  189,)  or  an  agent,  who  applied  to  a  broker  to  get  insurance,  to 
prove  thu  order  and  representations ;  {Maekay  v.  Rhindander^  1  Johns.  Gas. 
408,)  or,  though  employed  to  make  a  purchase  on  terms  which  he  exceeds^ 
to  testify  between  vendor  and  vendee.  Bailey  d:  Bogert  v.  Ogden^  3  Johns. 
Bep.  399. 

18.  When  the  i&terest  in  the  subject  matter  of  the  suit  is  such  that  tha 
rerdict  cannot  be  used  in  favor  of  the  witness :  as  that  of  a  widow,  in  an 
action  for  the  recovery  of  lands  claimed  under  her  husband,  out  of  which 
she  is  entitled  to  dower;  {Jackaon  v.  Van  Buten^  5  Johns.  Rep.  144,)  or  s 
defendant  in  a  suit  at  law,  to  prove  perjury  in  an  answer  to  a  bill  filed  by 
bim  against  the  plaintiff,  for  a  discovery  respecting  the  merits  of  the  question 
HHween  them ;  (Rex  v.  Boston^  4,  East,  672,)  so  if  the  suit  in  which  the  pei^ 
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is  Dot  bound  to  look  to  the  application,  or  inquire  whether 
funds  be  in  the  master's  hands.  Mol.  b.  2,  c.  1,  s.  10; 
Marsh.  689 ;  Abbott,  121.  This  would  be  to  ask  a  stran- 
ger to  doubt  the  very  man  the  owner  himself  has  trusted. 
He  holds  him  up  to  the  world  as  trustworthy,  and  cannot 
say  the  reverse.  The  same  principle  exists  in  cases  of 
executors.  A  man  purchasing  of  them  is  not  bound  to 
see  to  the  application.  Whale  v.  Booth,  4  D.  &  E.  626^ 
n.(a)  Though  the  bankrupt  law  transfers  to  the  assignees 
of  Yard  the  property  delivered  to  the  defendant,  it  is 
subject  to  the  lien  for  the  amount  of  the  exporting  duties 
and  freight. 

Boyd,  in  reply.    If  the  master  can  thus  bind  his  ownersi 

Jniy  is  alleged,  has  terminated  in  favor  of  the  witness.  Hex  v.  De  Famot 
Peake'sCas.  104;  Bex  y.  Braughton,  2  Stra.  1229. 

The  same  rule  holds  in  equity,  notwithstanding  the  decision  in  Bex  ▼. 
MeneUme,  cited  4  East,  576,  and  The  Kingv.  Eden^  1  Esp.  Rep.  98,  in  which 
the  evidence  went  to  permit  a  party  to  manufacture  it  for  himselC  Where, 
however,  a  statute  exempts  a  person  from  penalty  or  punishment  on  convict- 
ing another,  a  witness  testifying  to  that  effect  is  competent,  though  the 
verdict  gained  on  his  testimony  may  be  used  by  him  in  his  own  discharge. 
Howard  v\  Shipley ^  4  East,  180. 

It  has  been  a  subject  of  frequent  discussion  whether  a  person  whose  name 
has  been  forged  to  an  instrument,  is  a  competent  witness  to  prove  the  for- 
gery. In  England  he  is  held  to  be  incompetent ;  {The  King  v.  Boston^  4 
East,  682,  per  Lord  Ellenborough,)  so  in  Connecticut,  (State  v.  Blodgetf  1 
Root,  634,  State  v.  Branaon,!  Root  307,)  unless  he  comes  within  the  prin* 
ciple  of  Bex  v.  Braughton,  tibi  sup. ;  as  where  the  witness  had  recovered  the 
money,  on  a  receipt  for  which  his  name  had  been  forged ;  (  WeUa^e  Caaef  Bull. 
N.  P.  289,)  or  has  been  released  by  the  party  to  whom  liable  by  the  fbrgery, 
(2>; .  Dodda  Case^  2  Leach's  Hawk.  c.  46,  s.  24,  n.)  whether  it  would  be  so 
with  us  is  doubtful,  {The  People  v.  HaweU,  4  Johns.  Rep.  296,)  he  is  not  in 
Pennsylvania:  (BespuUica  v.  KeaUng^  1  Dall  110;  Pennsylvania  v.  Farrd^ 
Addis.  246,)  nor  m  Massachusetts.  Cfcnnmanwealth  v.  Hukhisanf  1  Mass. 
T.  R.7. 

A  Airther  rule  on  the  si  jject  of  competency  is,  that  an  interested  person 
is  the  best  possible  witness  against  himself.  Jackson  v.  Vredenbergh^  1  John& 
Bep.  169.  Therefore,  an  uncertificated  bankrupt  to  decrease  his  estate. 
BitBisr  V.  Oooke,  Cowp.  70.  A  witness  to  prove  himself  liable.  See  postf  p 
S4,  B  (a.) 
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the  whole  of  every  shipowner's  property  will  be  at  the 
mercj  of  his  captain^  and  the  consequence  must  be  ruinous 
to  commerce. 

Thompson,  J.  The  two  questions  arising  out  of  this 
case,  and  made  on  the  part  of  the  defendant^  are,  1. 
Whether  James  Hussey,  was  a  competent  witness ;  2. 
Whether  the  defendant  is  bound  by  the  contract  Hussey 
made  with  the  plaintiff,  and  to  what  extent. 

I  think  the  master  of  the  vessel  was  a  competent  wit* 
ness.  His  testimony  would  tend  equally  to  charge  himself 
on  any  event<  and  although,  perhaps,  he  might  himself 
have  objected  against  being  examined,  yet,  as  his  interest 
between  these  parties  is  equal,  the  objection  against  him 
could,  with  propriety,  be  made  by  neither.  The  witness 
was  liable  to  the  plaintiff  on  his  bill  of  exchange  which 
he  had  drawn  on  the  defendant,  which  had  not  been  accept- 
ed :  and,  if  he  had  borrowed  the  money  from  the  plaintiff 
in  capactiy  of  master  of  the  vessel  of  which  the  defendant 
was  owner,  and  had  misapplied  that  money,  he  would  be 
responsible  to  the  defendant  for  such  misapplication.  He 
was  therefore  competent,  not  on  the  ground  of  ne- 
cessity, *but  because,  as  between  these  parties,  he  [*81] 
stood  perfectly  indifferent  on  the  score  of  interest, 
which  must  exclude  every  presumption  of  bias  on  his  mind 
With  respect  to  the  second  question,  there  is  no  doubt  but 
the  master  of  a  vessel  may  make  his  owners  personally  re- 
sponsible for  necessary  expenditures,  relating  to  the  usual 
employment  of  the  vessel.  The  master  is  held  up  to  the 
world  as  the  agent  of  the  owners.  His  character  and  situ- 
ation furnish  presumptive  evidence  of  authority  from  the 
owners  to  act  for  them  in  such  cases.  But  in  order  to  make 
the  owners  responsible,  it  is  necessary  the  supplies  fur- 
nished the  master  should  be  reasoably  fit  and  proper  for 
the  occasion ;  Abbott,  108 ;  or  that  the  money  advanced 
to  him  for  the  purchase  of  them,  should  at  the  time,  ap 
peat  to  be  wanting  for  that  purpose ;  the  contrary  would  fur* 
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nish  a  strong  presumption  of  fraud  and  collusion  on  the  part 
of  the  creditor.  The  court,  however,  I  think,  ought  not  to 
be  scrupulously  nice  in  requiring  the  creditor  to  show  this 
necessity,  to  the  full  extent  of  the  money  advanced.  The 
master  is  elected  and  appointed  by  the  owners,  and  by  their 
appointment  of  him  to  a  place  of  trust  and  confidence,  (L 
Bro.  Pari.  Cas.  284,)  they  hold  him  forth  to  the  public  as 
a  person  worthy  of  such  trust  and  confidence.  The  exist 
ence  and  extent  of  such  necessity  were  proper  questions 
for  the  determination  of  a  jury.  The  master  swears  that 
the  money  borrowed  was  for  the  purpose  of  paying  the 
necessary  expenses  of  the  ship,  and  the  exporting  duties  of 
the  cargo,  the  whole  of  which  has  been  delivered  to  the 
defendant,  together  with  a  full  account  of  all  the  transac- 
tions So  that  if  all  the  money  borrowed  was  not  expended 
for  the  purposes  for  which  it  was  loaned,  it  has  been  ac- 
counted for  by  the  master.  There  can  be  no  doubt,  I  think, 
that  the  captain  had  a  right  to  borrow  money  on  the  credit 
of  his  owner,  to  pay  the  necessary  expenses  of  the  ship,  and 
the  money  applied  to  the  payment  of  the  exporting  duties 
was  clearly  for  the  benefit  of  the  defendant ;  he  was  inter- 
ested in  the  outward  cargo,  and  it  is  fairly  to  be  presumed 
he  was  also  in  the  return  cargo.  At  any  rate  the  whole 
of  the  cargo,  upon  which  the  exporting  duties  were  paid, 
has  been  delivered  to  the  defendant,  and  upon  which  he 
will  have  a  lien  for  the  repayment  of  the  money  against 
any  claim  on  the  part  of  the  assignees  of  Yard. 
[*82]  *There  appears  some  contradiction  between  the  mas- 
ter and  mate  as  to  the  extent  of  the  necessity  of  the 
expenditures;  their  credibility  was,  however,  a  proper  sub- 
ject for  the  jury,  with  whose  decision  I  see  no  reasonable 
ground  for  dissatisfaction.  I  am  therefore  of  opinion  that 
the  plaintiff  ought  to  have  judgment. 

KjiifT,  J.  It  will  not  be  requisite  for  me  to  examine  the 
first  question,  because,  admitting  Captain  Hussey  to  have 
been  a  competent  witness,  I  am  of  opinion  the  plaintiff  ia 
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not  entitled  to  recover.  There  was  no  special  authoritj 
given  to  the  captain  to  bind  the  owner  of  the  vessel.  All 
the  power  that  he  had  was  derived  from  his  general  and 
ordinary  character  as  master ;  and  in  that  character,  he  can 
only  bind  the  owner  of  the  ship  to  contracts  relative  to  the 
usual  employment  of  the  ship,  and  the  means  requisite  for 
that  employment.  Abbott,  83,  92,  94,  97 ;  Abbott,  102  ; 
1  Bro.  Pari.  Cas.  284.  This  power  relates  only  to  the  car* 
riage  of  goods,  and  the  supplies  requisite  for  the  ship.  The 
master  quoad  the  cargo  is  limited  to  the  duties  and  authori- 
ties  of  safe  custody  and  conveyance,  and,  except  in  cdses 
of  unforseen  necessity,  he  is  a  stranger  to  the  cargo  beyond 
those  purposes.  8  Bob.  Adm.  Bep.  257,  258.  ,  The  con* 
tract,  in  the  present  case,  was  not  respecting  the  employ* 
ment  of  the  ship.  It  was  wholly  distinct  from  it.  The 
payment  of  the  export  duties  at  Port  Bepublican  was  made 
by  the  master,  in  the  assumed  character  of  agent  respecting 
the  cargo,  and  whether  well  or  ill  assumed,  is  perfectly  im« 
material  as  it  concerns  the  owner  of  the  ship.  He  can 
only  be  affected  by  contracts  relative  to  the  master's  trust, 
who  is  set  over  the  ship,  and  not  over  the  cargo ;  and  the 
owner  of  the  ship  cannot  be  bound  by  any  contract  of  the 
master  concerning  the  purchase  of  goods,  or  the  charges 
attending  them.  If  this  had  been  a  contract  concerning 
the  destination  of  the  vessel  from  Port  Bepublican,  the  time 
of  sailing,  or  the  amount  or  species  of  goods  she  was  to 
carry ;  or  if  it  related  to  the  repairs  of  the  ship,  or  the  stores 
and  provisions  requisite  for  the  voyage,  the  question  would 
have  been  very  different.  But  it  would  be  of  most  dan- 
gerous consequence  to  shipowners,  to  be  held  responsible 
for  all  the  master's  contracts  and  loans,  relative  to  the  goods 
on  board ;  and  it  would  be  unjust  on  principle,  because 
Buch  contracts  are  not  within  the  purview  of  the 
master's  trust  It  is  very  clear,  in  *this  case,  that  [*83] 
the  loan  of  the  plaintiff  was  not  requisite  for  the 
ahip's  expenses :  the  master  had  funds  in  hand  more  than 
sufficient  for  all  such  purposes.    The  loan  was  for  the  pay- 
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ment  of  the  export  duties  on  the  sugar  and  logwood,  and 
the  sugar  and  logwood  were  purchased  With  the  proceeds 
of  the  'outward  cargo  belonging  to  Yard,  and  were  de- 
livered on  board  for  and  on  behalf  of  Yard,  and,  conse* 
quentlj,  the  property  vested  in  him,  and  went  to  his  assignees. 
The  delivery  of  the  sugar  and  logwood  to  the  defendant,  on 
the  ship's  arrival  at  New  York,  cannot  alter  the  nature  and 
operation  of  the  contract  of  loan ;  for  the  defendant  must 
be  responsible  to  the  assignees  of  Yard  for  the  amount  of 
that  cargo.  It  was  formerly  held,  {Johnson  v.  Shippen,  per 
Holt,  Ch.  J.,  2  Ld.  Raym.  982  ;  Salk.  85 ;)  that  the  mas- 
ter of  a  ship  had  no  credit  aboard,  but  upon  the  security  of 
hypothecation;  tfiat  he  could  not  bind  the  owners  personally^ 
and  that  the  hypothecation  must  have  been  for  necessaries 
for  the  ship.  But  in  the  case  of  Oarey  v.  Wftite,  Abbott, 
102 ;  1  Bro.  Pari.  Gas.  284,  it  was  established,  after  great 
litigation,  in  the  house  of  lords,  that  the  owners  were  liable 
for  money  borrowed  by  the  master  for  necessaries  for  the 
ship,  but  it  must  appear  that  the  money  was  wanted  for 
the  necessary  use  of  the  ship,  and  this,  I  apprehend,  is  the 
extent  to  which  the  owners  liability  has  hitherto  been  car- 
ried. I  do  not  think  that  the  receipt  of  the  cargo  by  the 
defendant  makes  any  alteration  in  the  case.  The  cargo  did 
not  belong  to  the  plaintiff,  and  the  acceptance  of  it  can* 
not,  I  think,  be  construed  into  any  a£Srmance  of  the 
loan,  because  there  is  no  necessary  connexion  between 
the  cargo  and  the  loan,  and  the  defendant  had  a  right 
to  receive  and  detain  the  cargo,  as  a  security  for  the  freight, 
and  it  was  prudent  for  him  to  do  so  since  Yard,  to 
whom  the  cargo  belonged,  had  already  become  a  bankrupt. 
But  there  is  another  fact  which  completely  does  away  this 
inference  of  any  affirmation  of  the  loan,  and  it  is  a  fact  di- 
rect and  unequivocal ;  and  this  was  the  refusal  to  accept 
the  bill  of  exchange.  For  these  reasons  I  am  for  the  de- 
fendant. 

LrviNGSTOK,  J.    Two  questions  are  made  by  this  case } 
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L  Whether  Hussej  could  be  examined  without  a  release 
from  the  plaintiff;  and,  2d.  Whether  his  contract  waa 
binding  on  the  defendant  Unless  masters  be  admitted  as 
witnesses  in  cases  of  this  kind  it  will  be  extremely  difficult 
to  ascertain  whether  such  a  necessity  existed  as 
would  justify  their  *taking  up  moneys  on  their  [*84] 
owners'  account  I  will  not,  however,  say,  that 
from  necessity  this  testimony  ought  to  have  been  received ; 
because,  as  the  witness  had  no  interest,  I  see  no  reason  why 
he  should  have  been  excluded.  In  any  event,  he  stood  in- 
different between  these  parties,  being  liable  either  to  pay  the 
money  received  to  the  plaintiff,  or  to  refund  it  in  another 
action  to  the  defendant.  Thus  in  7  D.  &  E.  481,  in  notis^ 
it  appears,  that  a  master  who  had,  as  in  this  case,  drawn  a 
bill  on  his  owners,  was  a  witness  between  the  bill-holder 
and  his  owners,  he  being  liable,  in  Lord  Kenyon's  opinion 
to  the  plaintifl^  on  his  bill  of  exchange,  and  to  the  owners 
if  the  money  was  borrowed  improperly,  or  for  himself.  As 
to  the  damages  for  which  Hussey  may  be  liable  on  this 
bill,  it  does  not  appear  that  any  are  due ;  and  if  that  be  the 
case,  I  am  not  certain  that  the  defendant,  if  he  wrongfully 
suffered  the  bill  to  be  protested,  is  not  liable  for  them.  If 
not^  what  is  to  prevent  an  action  on  the  bill  against  HuS' 
sey,  in  which  he  would  be  entitled  to  a  credit  only  for  the 
sum  recovered  in  this  suit.  I  think,  therefore,  he  was  « 
competent  witness.  As  to  the  second  point,  it  is  not  eas^ 
to  conceive  a  case  of  stronger  necessity  for  making  the  loan 
than  is  here  presented.  It  was  the  only  way  of  securing 
the  freight,  and  most  manifestly  for  \he  owner's  benefit 
Yard  being  a  bankrupt  made  no  difference ;  for  his  as* 
signee  could  not  get  at  this  property  without  discharging 
the  freight,  and  the  moneys  paid  for  exportation  duties. 
This  lien  existed  against  all  the  world.  It  is  true,  the  cases 
generally  speak  of  moneys  borrowed  for  repairs  and  neces- 
saries, but  the  same  reasoning  applies  here.  This  was 
money  borrowed  for  the  benefit  of  the  owners,  and  in  re- 
lation to  the  voyage  then  pursuing,  and  the  whole  transao* 
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tioQ  being  in  good  faith,  it  would  be  hard  to  say  the  mas* 
ter  sh^l  refund  it  himself.  Bat  without  deciding  this 
point,  it  appears  that  the  cargo  brought  back  was  received 
by  the  defendant,  who,  it  is  probable  was  immediately  in- 
formed of  what  his  captain  had  done.  He  must,  therefore, 
for  aught  that  appears  to  the  contrary,  have  in  his  hands 
the  very  money  for  which  this  action  is  brought,  and,  at 
any  rate,  the  acceptance  of  the  cargo,  under  these  circum- 
stances,  must  be  regarded  as  an  affirmation  of  the  captain's 
conduct  The  plaintiff  is,  in  my  opinion,  entitled  to  judg- 
ment(a)[l] 

New  trial  refased. 

• 

.  (a)  Wherever  a  witness  is,  in  a]l  events,  lial>le  to  one  or  other  of  the  parties 
to  a  suit,  and  his  testimony  goes  only  to  determine  to  which  he  shall  be  so 
liable^  he  is  competent  Therefore,  in  an  action  by  the  holder  of  a  bill 
against  the  drawer,  the  acceptor  is  a  good  witness  to  prove  he  had  no  ftinds 
of  the  drawer's  in  his  hands  at  tlie  time  the  bill  was  drawn,  SiapUa  v 
Okinea,  1  Esp.  Rep.  ^22.  So  a  payee  of  a  bill  of  exchange,  drawn  without 
oonsideration,  is  competent^  in  an  action  by  his  endorsee  against  the  maker, 
to  prove  the  time  of  his  endorsement,  and  the  value  given  for  it;  beeaose 
he  is  liable  to  the  drawer  for  money  paid,  if  the  verdict  be  against  him,  and 
if  it  be  for  him,  to  the  endorsee  on  the  endorsement.  ShtUUewofih  v.  Stevens, 
1  Camp.  407.  But  where  the  payee  of  such  a  uoU*  is  discharged  under  an 
insolvent  or  bankrupt  law,  posterior  to  its  date,  he  is  not  a  competent  wit- 
ness for  the  defendant  maker,  because  he  is  not  liable  to  the  plaintiff  endor- 
see, and  would  be  to  the  defendant  if  a  verdict  went  against  him.  MaLnndrtU 
V.  Ketmett,  ibid.  408,  n.  So  an  endonor  of  a  bill  who  has  received  money 
from  the  drawer  to  take  it  up,  may  prove  the  payment  of  the  bill  in  an  action 
by  the  endorsee  against  the  maker ;  for  he  is  liable,  on  his  endorsement,  to 
one  party,  and  to  the  other  for  money  had  and  received ;  the  extra  liability 
to  the  costs  of  the  action  in  which  he  testifies  is  of  no  importaoca  Mrt  «l 
ol  V.  KerakaWf  2  East,  46t ;  llderton  v.  AUdiwrn,  7  D.  &  E.  480,  overruling^ 
in  this  respect,  Buekicmd  v.  Ibnkardf  5  D.  &  £.  678;  see  Renaudet  v.  Crockm, 
1  Caines*  Rep.  168,  and  JPLeod  v.  Johnaon,  4  Johns.  Rep.  126. 

'  [1]  See  Kew  York  Digest,  title  Witness.  The  competency  of  witnesses, 
Ac.,  and  the  rules  heretofore  existing  as  to  witnesses,  have  been  materially 
altered.  Under  the  Code  of  Procedure,  a  party  to  the  action  may  be  ex- 
amined as  a  witness  at  the  instance  of  the  advene  party,  or  of  any  one  of 
several  adverse  parties,  and  may  be  compelled  to  testify,  ko.  See  Code  of 
Procedure,  p.  153,  g  390 ;  [sec.  344,]  see  Bank  of  Charleston  v.  JSmeriek  dt 
Daicemiit,  2  Sand£  718;  Park  v.  Mayor,  dkc^  ofiha  City  ofNtw  York,  3  Com. 
489;  MUno  v.  BuOmeU  and  oOiers,  4  Howard,  9;  Atwlbioay  t.  Skmikm^  9 
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Sandf.  640 ;  Andermm  y.  Johnson^  1  SandC  713 ;  2  Code  Rep.  66 ;  2  Ood« 
Rep.  76 ;  2  Sand£  667 ;  and  for  certain  purpoaos  a  party  maj  offer  himself 
as  a  witneaa.  See  Myers  y.  McCarthy^  2  Sandt  399,  2  Ck>de  Rep.  143;  see 
examination  of  co-plaintiff  or  co-defendent,  Code  of  1849,  and  amendments 
thereto  paaaed  1861 ;  Code  of  Procedure,  §  397,  p  166.  For  authpritiea  on 
the  aboYC,  see  4  How.  272 ;  6  How.  223 ;  6  How.  296;  6  How.  401,  and  6 
How.  281.  Code  of  Procedure,  p.  166,  says.  No  witnees  to  be  excluded  by 
reason  of  interest,  §  398;  [sea  361,]  and  also  shows  to  whom  this  rule  does 
not  apply  in  §  399,  [sea  362.]  For  decisions  under  Code  of  1848  and  1849, 
see  7  Barb.  167,  S.  C.  3  How.  401,  S.  C.  1  Code  Rep.  108,  2  Code  Rep.  10, 
5  How.  8,  also  see  6  Barb.  666.  By  sections  (of  Code)  64,  sub.  16,  this  ap- 
plies also  to  justicee's  courts.  See  also  different  decisions  and  opinions  as 
to  competency  and  incompetency.  JPittow  y.  Bushndl,  2  C.  R.  19, 4  Pr.  Repi 
V,  1  C.  R.  133,  7  L.  0.  226,  1  Code  Rep.  123;  H  fman  y.  St^htna,  2  C.  & 
16,  1  C.  R.  113 ;  Fanners  Bank  Y.  Paddock,  10  R.  81,  3  How.  401,  1  C  & 
148,  7  I.  0.  139    2  a  R.  33. 
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3.  and  Q.  Dbpbysteb  againai  Thk  Coiajxbiak  Xbtsubangs 

CoifPAKT. 

If*  pSatirllif  exftmfaie  his  wftoMa  acid  ddivar  him  orar  to  the  defendunt  to 
WOM  txBmine,  and  before  any  opportnni^  oObr  to  enable  tbe  phtiutiir  to 
flsk  bim  any  queetions  in  explaaatioD^  the  witnen  fall  down  ia  a  fit|  and 
the  plaintiff  go  on  to  examine  other  witneaaea^  and  try  the  cause,  the  court 
will  not  afterwards  grant  a  new  trial  to  give  the  plaintiff  an  opportunity 
of  letting  in  the  fhrther  teetimony  of  the  same  witness.  If  the  defects  in 
ft  vessel  exliliiig  piwrtoua  to  tbe  electing  a  poUcy  of  insuraBoe^  be  not 
suoh  aa  to  render  the  vessel  onseawortby,  though  she  may  demand  r^aks 
on  her  voyage,  if  ^e  perish  in  its  prosecution,  the  amount  of  the  repairs 
required  for  her  anterior  defecta  are  not  to  be  deducted  fh>m  that  of  the 
veidict,  if  rendered  fbr  a  total  loss.  If  a  Judge  misdlreot  in  one  pohit; 
Which  does  not  go  to  the  meriti  of  the  ease^  aooorcBng  to  whioh  tba  Joty 
daoids^  the  oourt  will  noi^  » that  aooounti  order  a  new  trial. 

This  was  an  action  to  recover  a  total  loss  by  perila  of 
the  sea,  on  a  policy  of  insurance  on  goods  on  board  the 
flcbooner  Jobiiy  for  a  voyage  firom  New  York  to  Corracoa. 

From  the  testimony  of  the  mate  and  master,  who  waff 
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alflo  owner  of  the  vessel  in  question,  it  appeared  that  the 
circumstances  of  the  case  were  these : 

The  bottom  of  the  John  was,  at  the  time  of  her  sailings 
a  little  worm-eaten;  but  she  was,  notwithstanding!  a 
staunch,  tight,  and  strong  vessel,  completely  found,  manned 
and  equipped  for  the  voyage.  On  arriving  a  little  to  wind* 
ward  of  her  place  of  destination,  the  captain  perceived  the 
day  too  far  spent  to  admit  of  running  into  his  port  before 
dark,  and  therefore  lay  too,  lest  he  should  pass  it  in  the 
night.  Notwithstanding  this  precaution,  on  looking  out^ 
at  daybreak,  he  found  himself  considerably  to  leeward  of 
Corracoa.  In  order,  however,  to  gain  his  port,  he  contin* 
ued  ineffectually  endeavoring  to  beat  to  windward,  till  his 

wood  and  water  were  nearly  exhausted ;  when,  the 
[*86]     *vessel  being  so  leaky,  from  bad  weather  which 

she  had  encountered,  as  to  require  one  pump  to  be 
always  kept  a  going,  and  sometimes  both ;  being  also 
shattered  and  damaged  in  her  rigging  and  sails ;  it  was,  on 
consultation  with  the  officers  and  crew,  determined  to  bear 
away  for  Kingston,  in  Jamaica,  where  they  in  a  few  days 
arrived,  with  the  cargo  uninjured.  The  state  of  the  vessel 
requiring  repairs,  she  was  surveyed,  not  in  a  regular  man- 
ner under  a  warrant  from  the  court  of  admiralty,  but  at 
the  request  of  the  master,  by  some  seafaring  captains,  who 
pronounced,  as  the  witnesses  deposed,  that  she  could  not 
be  repaired  for  her  worth  at  the  time  of  her  sailing  from 
New  York.  On  this,  and  after  a  fruitless  attempt  to  pn> 
cure  a  vessel  to  carry  on  the  cargo  to  Curracoa,  the  cap- 
tain broke  up  the  voyage  and  sold  the  cargo,  part  of  which 
consisted  of  perishable  articles,  for  the  benefit  of  whom  it 
might  concern,  at  a  loss  however,  of  nearly  60  per  cent 
So  impossible  was  it  to  procure  a  conveyance  from  Kings- 
ton  to  the  port  of  original  destination,  that  a  passenger, 
who  went  out  in  the  John,  was  obliged  to  return  to  New 
York,  and  again  embark  from  thence  to  Curracoa.  Hav- 
ing in  some  degree  refitted  the  vessel,  she  sailed  in  ballasi 
for  Savannah ;  but  on  her  passage  (as  out  of  her  crew, 
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composed  of  only  five  pei'sons  and  a  boy,  Iwo  had  died) 
she  put  into  the  Havanna,  where  she  was  hove  down,  re- 
paired and  refitted,  and  a  cargo  of  one  hundred  and  fifty. 
boxes  of  sugar  taken  in,  with  which  she  arrived  safely  in- 
the  United  States.  When  at  the  Havanna,  she  was  ex- 
amined, and  her  bottom  found  .very  much  injured  by 
worms,  but  as  the  expense  of  repairing  was  much  less  at. 
the  Havanna  than  at  Kingston,  they  were  bestowed  at  the 
fornier  place,  without  doing  of  which  the  schooner  could 
not  have  proceeded.  On  the  trial,  the  master,  while  on  his 
cross-examination  by  the  defendant^  was  seized  with  a  fit,* 
and  could  no  further  testify ;  but  neither  party  desired  the 
trial  to  be  put  off  on  that  account. 

The  judge  charged,  that  if  the  jury  believed  the  vessel 
to  be  seaworthy  when  she  sailed,  and  that  the  expense  of 
repairing  her  when  at  Kingston  would  have  cost  half  her 
value,  they  ought  to  find  for  the  plaintifib  for  a  total  loss, 
but  in  calculating  the  repairs,  if  they  were  of  opinion  any 
were  necessary  on  account  of  injuries  received  by 
means  of  worms  before  the  vessel  sailed,  *the  re-  [*87], 
pairs  for  such  injuries  ought  not  to  be  calculated 
to  the  prejudice  of  the  defendants,  biit  that  they  should 
Confine  their  estimate  to  the  damages  subsequently  sus- 
tained during  the  voyage. 

On  this  a  verdict  was  given  for  the  defendants,  to  set  aside 
which  the  court  was  now  applied  to. 

Jones f  tor  the  plaintiffs.  The  circumstance  of  the  cap- 
tain's being  seized  with  a  fit  prevented  our  re-examination, 
as  to  points  which  the  defendant's  cross-examination  ren- 
dered necessary.  The  sale  of  the  cargo  was  unavoidable,  as 
it  was  impossible  to  convey  it  to  the  port  of  destination  f 
and  as  the  amount  of  the  repairs  at  Kingston  was  more  than 
half  the  value  of  the  vessel,  it  constituted  a  loss  of  the  voy- 
age, oil  which  the  assured  had  a  right  to  abandon,  as  it 
arose  from  perils  of  the  sea.    Wherever  a  vessel  is,  from 
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p^iU  6t  ihef  ^  iMible  ta  itae^  tlie  poh  Iky  tv^&ic^  b<y«iilid^ 
tbej  owner  of  gocfSsi  insfared  taiij  abandoB,  tiolesi  k  appeal 
that  th^  ship  viraff  iiot  d^arvrorihj  M  tlifer  tite^  of  her  aailing. 
Thia  she  is,  notwithstanding  kHj  ]itile  defectd^,  it^  is  her 
then  state,  adequate  to  the  towage.  Shoald  dhe  in  tb6 
cdtirse  of  performing  it  demand  fepkiis,  thle  jMn^mr  in- 
daced  by  snch  anterior  defects,  aire  not  to  be  ded tested  from 
the  amount,  in  ordei^  to^  preVefttt  the  eottcludibft  bf  a  lods  of 
fctjfage ;  because  it  is,  in  the  first  platee,  impoasibie  ta'dis- 
crifnitrate(  betweerj  th^  taluer  of  the  repairis  fot  th6  ifkJQrie9 
prior  to  her  sailing,  and  those  which  tiriete  ^ub9e(}(tetitly; 
in  the^  next  place,  the  underwriter  19  dflWay^  oomfpeasaied 
to  the  supposed  extent  of  ^ittdh  previous  injuries,  ih  the 
aeduction  which  is  dotilstantlj  inade  of  ooef  third  new  for 
old.  This  allowafKie  is  made  him  as  a  kind  ef  premiam 
fbt  his  fesp'onsibiiity  fof  suteequet^t  aceideYfts;  inducing  11 
deterioration  to  mor^  thati  half  ih«  wbftlt  of  the  vessiiafL 
111  the  esfimatroh  the  judge  changed  the  jiffy  to  miike,  theref 
was,  thef'efoi'e,  an  eTident  misdireo'tion,-  and  this  19  suffioiest 
to  induce  ^n  ordef  Rft  It  new  trials 

Bo^ti  cotitra.  The  application  cannot  be  granted  to  let 
in  the  evidence  of  the  captain.  His  testimony  was  inad- 
missible ;  for,  as  he  was  owner,  he  was  interested  in  prov- 
itig  the  sea  worthiness  of  bis  vessel  at  the  oommeneement 
of  the  voyage,  and  her  beboihing  so  from  perils  of  the  sea, 

to  prevent  an  action  against  himself  by  the  owner 
[^^]    bf  the  gocds.    *To  redder  him  competent  he  ought 

to  be  released.  Peake'd  LaW  of  Ev.  IIS^  citing 
IbtKercfe  V.  EUtm^  and  Fox  T.  LHshingion^  Peake's  N.  P.  Oas. 
84.  But  if  competent  the  plaintifib  hoA  finished  their  ex- 
teiitiation,  and  a  new  trial  is  never  awards  to  let  in  evi- 
dence, merely  bediuse  the  partj  sees  where  the  eause  presseSi 
2  Bl;  Rep.  818.(a)  On  the  point  of  unseawbrthincfss^  nothing 

(o)  Bpcag  ▼.  Hogg,  In  this  case  the  oonnsel  bad^  from  prudential  motfyM^ 
omilted  to  prodiioe  the  testimouj  wanted  io  be  inU>&da6ed  o^  tli4  sCMSdhli 
trial 


m 


18  more  sie^tW,  thftp  %h^i^  if  induced  by  defeats  k^^vfi 
^  vgyftgB  ia  .wmmt^oe^,  jthe  iWS^erwf  ^er  i»  4i«3h§irg€j^. 
Be  ;i0  liable  only  for  ipji^iee  dviring  ^e  yoy^e ;  jand  j^f 
i4;iQ09  ii9J\m^  be  Im  ^he,n  half  t^e  y^klvte  ^  tiie  yqf^l,  thero 
,i«  w  gcowd  jfor  jbiiefl^ing  :Uj>  44ie  vpy-ege^ 

ffismiUon,  in  repljr.  Wh^^  (eftt^^y  i^  l^eei^i  jO^^fr)^ 
by  ,a  |>fvrty,  m  .copeequenoe  of  a^y W  *jotn;i  feis  Qomiael,  Jby 
.wbiQb  ^e  (Wiui  mialqcjl,  tjb^  cpu^t  wUI  gWM^  >  Q§;Y(^  ^ic^l ;  ^ 
^<iim  wb^iiii  the  aQt  of  O^pd  jvrey^^iM^  jfs  beii^g  ja^d\i(^. 
In  1  iBfu^  i^  a  .ca^ttQ^tbis.  W<b€ffe  tbe  def^^t^  are  Jiqt  ^^oti 
AS  io  ci:eate  .unaeawprthia^ep  ,i^t  tbe  Xwofi  irbep  ti^  ppUc^ 
attaches,  they  are  not  i^t  ;tbe  xi^  of  (b^  i^pde^Frdt^. 
MHlar,  110,  atseq,  la  ^  (Mt^  v.  j^eiujtnfi^9$n,  rtbe  di^.r;iii:^- 
AQftioQ  ia  tbe  obarge  waa  AOt.evan  tQ9cbe(}  OQ,  (ibQugb  vW 
.4Eid  netMr  ii^^uries  wece  the  anlyeot  of  lUtigntion. 

liiyiNfiflOKttr,  J.  deliveTed  ,tbe  Qpinig^  of  the  Qwxf>.  A 
motion  &r  a  new  trial  is  made  .on  the  foUowiingigroivnda : 
1.  Beoausethe  plaintiffs  weore  .deprived  of  tb^  fvtU  benqi^ 
jci  the  testimony  of  one  of  tbe  .witnesses,  by  reaaontOf  bi^ 
sudden  illness.  This  witn^  was  not  seized  with  .a  fit  unteil 
the  plainti&  had  examined  and  given  bim  over  to  the  de- 
fendants ;  but  had  it  been  otherwise,  tbey  should  rb^ve  a\]f* 
|ered  a  nonsuit  Instead  of  <this  ^they  .proceed  mt]i  the 
4rial,  examine  other  ^witnesses,  «qd  take  the. chance  of  ft 
•verdiot  on  the  testimony  then  in  their  power.  Af)^rtbis 
.they  come  too  1^  for  a  new  'triali(&)  2.  It  is  aiUoged  .thftl 
the  verdiot  is  against  ^evidence.  Tbe  e}:tei\t.of  ithe  injury 
sust^ned,  and  expepse  of  repairing,  were  fairly  submitted 
4p  tbe  joryasqaestioqsoftfaot,  and:thereis  no  room  to^ny 
they  have  decided  them  contracyto  the  evidence.  W;blit  t)b£ 


Qf)  See  Babey  ▼.  WcUaon,  1  Caines'  fiep.  26,  n.  (a,)  and  Bteinha^  r.  Ox 
hmbkm  Jw.  a>!,Op<Mt,  18d,  iL.(a,).aad  Dmu  .▼.  SmUh,  I  Cainet'  B«p.tl7A. 
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repairs  cost  does  not  exactly  appear ;  those  at  Kingston 
amounted  to  near  four  hundred  dollars.  After  mending  her 
sails,  rigging  and  bowsprit,  and  calking  her  upper  works  ai 

Kingston,  the  John  sailed  for  Savannah,  but  having  a 
[*89]     dying  and  *sickly  crew,  and  the  schooner  continuing 

leaky,  she  was  obliged  to  put  into  the  Havanna. 
There  she  received  a  new  bowsprit,  topsail,  squaresail,  and 
flying-jib ;  she  was  also  hove  down,  calked  and  graved,  but 
not  sheathed;  her  bottom  was  somewhat  worm-eaten,  and  the 
captain  believes  that  was  in  some  degree  the  case  when  she 
left  New- York :  after  these  repairs  she  took  in  a  cargo  of 
156  boxes  of  sugars  and  returned  to  Philadelphia.  From 
this  statement  it  is  impossible  to  say  that  satisfactory  evi« 
dence  was  offered  to  the  jury,  that  her  repairs  would  cost 
a  sum  sufficient  to  justify  breaking  up  the  voyage.  The 
mate  swears  as  to  this  point  only  from  hearsay,  and  the 
captain,  who  was  very  much  interested  in  making  a  good 
•story,  only  gives  his  opinion,  without  producing  any  sur- 
vey. The  repairs  actually  put  on  her,  the  good  condition 
of  her  cargo,  and  her  returning  to  the  United  States  with  a 
heavy  lading,  are  strong  circumstances  against  the  plaintiff's 
claim.  8.  It  is  also  said  the  jury  were  misdirected  on  a 
point  of  law.  In  calculating  the  cost  of  repairs,  they  were 
told  that  if  they  believed  any  were  necessary  on  account 
of  injuries  received  from  worms  prior  to  the  vessel's  sailing, 
the  expense  of  such  repairs  should  not  be  included  in  the 
estimate.  This  direction  is  supposed  to  be  incorrect,  inas- 
much as  it  prescribes  a  rule  difficult  if  not  impracticable  to 
follow.  How,  it  is  asked,  are  the  jury  to  distinguish  be- 
tween repairs  rendered  necessary  by  perils  of  the  sea,  and 
those  which  are  become  so  in  consequence  of  some  damage 
or  defect  existing  at  the  commencement  of  a  voyage  ?  And 
from  this  difficulty  of  making  the  proper  separation,  as  well 
as  from  the  nature  of  the  contract,  it  is  insisted  that  the 
true  rule  is  the  one  laid  down  by  Millar,  136,  in  his  Treatise 
on  Insurance,  which  is,  "  that  underwriters  are  responsible 
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for  pre-existing  defects,  unless  they  be  so  great  as  to  reader 
the  vessel  not  seaworthy."  It  may  at  first  seem  hard  to 
hold  an  insurer  in  any  way  liable  for  the  defective  nature 
of  the  thing  insured,  but  so  long  as  the  subject  of  insurance 
be  seaworthy,  is  it  not  part  of  his  contract  that  in  case  of 
accident,  he  will  defray  all  the  expense  of  placing  her  in 
statu  quo  f  If  she  be  totally  lost,  he  pays  the  whole  sum 
subscribed  without  any  inquiry  into  her  condition, 
any  father  ''^thau  to  ascertain  whether  she  were  sea-  [*90] 
worthy ;  so  if  she  be  partially  injured,  the  repairs 
being  rendered  necessary  by  a  peril  insured  against,  they 
ought  to  be  made,  without  any  other  examination  as  to 
her  antecedent  state,  except  to  determine  the  same  fact  of 
her  being  seaworthy;  for,  unless  she  had  been  further 
damaged  by  one  of  the  perils  insured  against,  no  repairs  at 
all  would  have  been  necessary.  This  point  is  not  settled 
by  any  adjudged  case.  In  Manning  v.  Nenmham,  reported 
by  Millar,  SOS,  the  defendant  proved  some  of  the  damages 
old  and  some  recent  This  is  all  that  is  said,  and  the  de- 
fendants' counsel  lay  no  stress  on  part  of  the  damages  being 
ancient,  nor  does  Lord  Mansfield  take  any  notice  of  that 
&ct.  This  case,  therefore,  proves  nothing  either  way.  I 
adopt,  however,  as  a  general  rule  that  if  the  old  injuries 
are  not  such  as  to  render  the  vessel  innavigable,  no  dedue- 
tion,  in  case  of  accident,  is  to  be  made  on  that  account 
from  the  cost  of  repair,  and  therefore  think  the  judge  was 
mistaken  in  directing  the  jury  to  make  the  distinction  he 
did.  But  admitting  a  mistake  in  the  judge's  charge,  a  new 
trial  ought  not  always  to  be  the  necessary  consequence ;  it 
is  not  for  every  misdirection  in  point  of  law  that  the  parties 
should  be  put  to  the  expense  of  further  litigation.  If  the 
result  from  the  testimony  would  probably  have  been  the 
same,  whether  a  particular  direction  had  been  given  or  not, 
it  can  be  no  reason  for  granting  a  new  trial.  Here  if  the 
jury  had  taken  into  the  the  estimate  the  expense  of  all  re* 
pairs,  without  any  deduction  for  old  or  former  injuries^ 
their  verdict  must  have  been  the  same.    If,  then,  the^e  be 
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be  good  reason  k>  think  the  plaiflL^affis  have  aot  been  injured 
by  the  judge's  mistake,  thej  ought  not  to  be  indulged  with 
a  new  trial.  I  do  not,  by  any  thing  that  has  been  said, 
mean  to  be  understood  as  subs^biog  to  the  nisi  prim 
opinion  of  Lord  Kenyoa,  wbieh  "waseited  from  1  Bsp.  Be{x 
444,  "  that  if  a  ship's  bottom  during  a  voyage  be  eaten  by 
worms,  so  that  she  be  inoapaUe  of  proceeding,  and  be  oon- 
demned,  this  is  not  a  loss  within  the  poliey."  It  is  not  ae- 
eesaary  to  dedde  this  question  now. 

lf«w  trial  refiised. 


POIJ  ^Gs^iN  against  lo^o. 

Id  aa  Mtion  fiir  SBjing  of  anctiier  ^  be  it  peijwBd,"  It  js  nongb  t»  j»nw 
the  wordfl  jpdken,  and  tbnt  the/  eefer  to  the  pUdntiC  Jf  it  appew  ih»f 
were  Bpoken  in  jg^ying  testimony  in  an  inferior  jor  particular  conrt,  the 
competence  of  that  court  to  administer  an  oath  need  not  t>e  proved,  bat 
its  incompetence  crust  appear  from  the  defendant 

Thib  was  an  aelion  of  slander  for  saying  of  the  pUao^ 
"you  have  perjured  yourself."  THie  plea  not  guilty,  wiA 
a  notioe  subjoined  that  it  would  be  proved  on  the  trial,  -that 
the  plaintiff  was  examined  as  a  mtness  befbro  a  oonrt- 
xnartial,  held,  agreeably  to  jaw,  upon  tbe  defendant,  as  a 
eaptaia,  for  disobedience  of  orders.  Tbe  notice  then  eet 
'forth  to  what  the  plaintiff  testified,  that  it  was  material  to 
the  charge  in  issue,  and  was  fiot  the  truth.  Tbe  oause 
eame  on  beliTre  Mr.  Justice  Kent,  at  the  Washington 
^irowit,  in  1808.  The  |daintiff  at  the  tri^tl  proved  the  words 
jipoken,  and  to  be  nnderslood  as  -referring  to  him ;  but  tbe 
defendant  uiging,  that  in  additio^i  to  this  testimony,  the 
proceedings  of  the  court-martial  ought  to  have  been  pn> 
4Uieed  to  erinee  its  exasteoce,  and^sompetenoe  toadmiaiistQi 


▲UAinr,  AVQViST,  I8M.  gi 


The  application  now  made  was  to  set  aside  this  QOWfliti 
and  carder  a  new  trud. 

Bussd,  for  the  plaintiffi  We  shall  submit  to  the  court 
whether,  in  an  action  for  words  actionable  in  themselves, 
the  plaintiff  is  bound  to  prove  more  than  the  speaking  those 
wor  Js  ?  Secondly,  whether,  in  case  he  is,  as  the  notice  in 
the  present  instance  acknowledges  the  existeDce  of  the 
oou^  t,  and  proceedings  therein,  tlie  defendant  Is  not  pre- 
dud  d  &PJn  takinjg  th^  objection  he  has  raised  ? 

F4  m  Vochkn^  eontKa.  On  the  first  .point  -it  is  neoess^ry 
only  to  inquire  whether  actionable  words  may  not  %e  ex- 
plaiucd  by  others  uttered  at  the  same  lame,  or  l>y  circttm« 
.stances  tending  to  show  that^  though  in  themselves  aotjon* 
Able,  their  actionable  <j[uality  was  done  Away.  Suppose  it 
had  jbeen  s^d  the  plaiAtiff  was  perjured  in  a  cour^  which 
does  not  .^xist?  It  surely  mig^t  l^e  shown  that  l^ere  was 
no  such  court,  and  theriefore  no  perjury  could  have  been 
oommitted.  As  to  the  second  point,  the  potice  is  merely 
provisional,  to  be  availed  of  if  the  person  chooses.  The 
plaintiff  must  always  prpve  his  case,  in  the  same  nuinn^r  as 
if  a  notice  was  not  annexed. 

Woodwarih^  ih  reply,  was  stopped  l)y 

EJKKT,  .Qb.  J.  I  am  dear  J  w^  ?vjopg  jeit  nim 
j^ua.  M  **o«^t  ito  hiave  beexi  intewdied  ,and  prp-  ,[*92] 
jiumed, -that  leverything  took  place  bdbre  a  court  0/ 
^jnpetent  jurbdietion.  This  <mu9  lay  on  the  deiendaut -to 
.dxow  that  it  .was  Qtherwifij^.  Aa  .to  th^  argrmnent  that  th^^ 
mf)^  pot  ham  .beau  o^ny  such  .court  .as  that  in  which  Ahe 
jpevjmy  "was  ^dlisged  to  ^ave  been  committed,  it  ^woold^  vi 
my  opinion,  have  been  an  aggravation  of  the  offence.  The 
assertion  might  have  hadiill  the  fcfl^cts  -of  a. charge  of 
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perjury  before  a  competent  jurisdiction.  I  am  therefore 
for  granting  a  new  trial,  with  costs  to  abide  the  event  of  the 
Buit(a) 

New  trial  granted. 


Jacebon  against  Mann. 

Where  a  party  has  ik  in  his  power  to  enforoe  payment  of  costs  awarded  him 
by  attachment,  the  court  will  not  take  the  non-payment  into  conaidemtion, 
in  forming  a  subsequent  decision  on  a  collateral  matter.  An  attachment 
in  the  first  instance  is  not  granted  against  a  witness  for  disobeying  a  stdh 
pomoL  The  practice  is,  to  more  for  a  rule  to  show  cause.  Absence  of  a 
plaintafTs  witness  at  the  trial,  after  a  due  subptma^  is  good  cause  against 
Judgment  as  in  case  of  nonsuit,  and  excuses  stipulating. 

Henry  moved  for  judgment  as  in  case  of  nonsuit  for  not 
proceeding  to  trial,  and  also  for  costs  of  the  last  circuit,  and 
those  formerly,  ordered,  on  an  affidavit,  stating  a  similar 
motion  in  a  former  term,  in  which  the  expense  of  witnesses 
onlj  was  allowed,  as  the  cause  had  been  countermanded 
by  consent ;  that  these  costs  had  been  demanded  and  not 
paid,  afler  which  the  cause  was  again  noticed,  but  neither 
plaintiff  nor  his  witnesses  attending  at  the  circuit,  the 
defendant  requested  that  he  and  his  witnesses  might  be 
discharged,  which,  however,  the  plaintiff's  attorney  abso- 
lutely refused. 

Van  Yevereny  contra,  read  an  affidavit,  setting  forth  that 
the  plaintiff  had  duly  subpcenaed  one  Obadiah  Phelps,  his 
principal  witness,  but  that  he  did  not  attend,  and  was,  as 
the  deponent  verily  believed,  kept  away  by  the  oontrivances 
of  the  defendant  He  insisted  also,  that  as  notice  of  trial 
for  the  last  circuit  was  accepted,  the  defendant  had  waived 
his  nght  to  the  former  costs.    If  the  court  should  bs 

(«)  See  JSpbuit  T.  A»d^  1  Gunea*  Bcpi  SiS,  &.(«.) 
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Jackson  ▼.  Haight. 

against  him  on  these  points,  he  hoped  they  would  grant  an 
attachment  against  Phelps,  whose  contempt  in  disobeying 
the  svibpoma  was  the  cause  of  not  proceeding  to  trial. 

Per  Ouriam.    The  absence  of  the  plaintiflTs  witness  is 
sufficient  to  induce  us  to  refuse  the  application  for  a  non 
suit,  and  even  to  excuse  him  from  stipulating ;  but  as  he  is 
in  contempt  for  not  paying  the  costs  formerly  ordered,  let 
him  pay  those  of  the  last  circuit  within  twenty  days  after 
due  demand;  in  default  thereof,  the  defendant  to  be  at 
liberty  to  enter  up  judgment  as  in  case  of  nonsuit 
*As  to  those  costs,  which,  on  the  former  occasion,     [*98] 
were  allowed,  we  do  not  take  them  into  consideration 
the  defendant  having  it  in  his  power  to  enforce  them  by 
attachment ;  and,  with  respect  to  the  attachment  prayed 
for  by  the  plaintiff,  it  is  not  usual  to  grant  one  in  the  first  in- 
stance,  unless  some  wilful  disobedience  to  the  authority  of 
the  court  is  made  to  appear ;  the  plaintiff  therefore,  can 
have  only  a  rule  to  show  cause. 

Motion  denied. 


Jackson,  on  the  demise  of  Yan  Bebgsn  and  others, 

against  Haight. 

If  a  plaiDtiff  be  preyented  from  proceeding  to  trial  for  want  of  papers,  which 
he  had  an  honest  (kie  cause  to  expect^  it  will  be  sufficient  to  prevent  an 
application  for  judgment  as  in  case  of  nonsuit^  but  not  to  excuse  the  costs 
of  the  circuit 

ScOTT,  on  an  affidavit  stating  that  this  cause  had  been 
duly  noticed  for  the  three  last  circuits,  and  that  youngei 
•issues  had  been  tried,  moved  for  judgment  as  in  case  of 
nonsuit  for  not  proceeding  to  trial  at  the  last  circuit  in 
Oreen,  pursuant  to  notice. 


$fi  CASSS  IK  T98  SfJfmM^  iGQUBT. 


QhaanpUn  resisted  the  ^ppUcatip^.  p^  4^  4epQsi(ion  ^t^fa^ 
fg^t^  thatt  t^k^  papej^  iveceq$^ry  igf  tl^e  defence  h;^  Jt^teen 
left  wiik  km  for  dgijtt  fQ(X¥k%  prev^ovi?  pi)  the  ^Ci^it,  tp 
use  at  the  trial ;  but  that  thej  had  been,  two  weeks  before 
jit  WMd^  tQ  )i&V9  heea  he]<^,  •tiikiea  i^m  bim  bj  ^e  pi^iiBon 
^Bi  yfhi^xu  he  h^  jre<c^ved  tlbenf^,  ^oder  |i  projoojjse  t(9  f^ 
tui^  ^em  beft)MEe  the  time  the  ^uai^  w,ould  (COii^  on.  7^t# 
Ahe  (title  4epeB^d  on  th^  Q^ftfikill  fKiteiit ;  fixxm  ija^  ff^ 
imgth  of  ^^  dpQ\i,«iep.ts,  ^nd  ^os^^implifi^tiofls  i^  wWkf 
^^  ^xpeofte  fCf  'OCjpi^  ms^  ^  ff^t  as  to  p^nd&r  |tbe  i^ayiog 
it  an  objeQt  ^  ijo^port^^oQ.  That  ia  ftU  otfier  x^ip^otp  ijt^ 
4<^iidapt  "^m  iwdj  for  ftrial,  a^  pojr  iielicjd  (0|i  tb^se 
circumBtaoQ^  beiog  ^^eeivied  ^  j^  ^uQoic^  ^^<W^ 

i£  1^1%,  urg9d  i^at  4he  l^ne^  of  tl;^  pfifK^i^  imgbt 


Pfr  OHmm-  W^  thiDJk  ^  oiEC«iae:s^<»ei4^  ^  p»^vept 
a  noQSttiti  but  not  to  relieve  £com  ewfa ;  let,  tther^orei  t)^ 
defendant  take  nothing  by  his  motion,  on  the  plaintiff's 
paying  «08Ib  for  AOt  bringing  the  cause  to  trial  at  the  last 
eirouit 

Motion  refused  on  payment  of  oosts  of  the  circuit 


|*9<]    ^<f ACK90N,  er  denu  SALfaB^RT,  againsiWiBSSD. 

If  il  appair  Um  oooit  ▼ooM  wA  1iiit«  tried  m  due  «t  the  <;irciiit  b^  tte 
pbantiff  be«n  rMMlj,  jodgmeni  m  in  oasb  of  nonsuit  will  not  be  gimntod, 
•«d  casta  win  be  alloired  imfy  ibr  th«  witneaaes^  np  to  tbetUne  wben  tba 
ifciftHnninitlnn  :f  tbe  ciicait  jo^go  w»a  made  known. 

SooiT  moved  ibr  judgment  as  in  case  of  ncnsuii  fiv  not 
proceeding  to  trial  in  the  ooun^  of  Ulster,  aoooiding  to 


AisAMtt  A«aiff£Mr  mi  (PI 


ttBii 
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notioe,  in  this  and  several  other  causes  depending  on  the 
Catskill  patent. 

It  appealed  thai  al  the  (Aaoe  6f  the  eivevit^  fhe  jadge 
gave  it  to  be  understood  he  should  try  none  of  those  suits^ 
a  case  having  been  made,  and  the  decision  then  pending  in 
another  cause  resting  on  the  same  title,  but  this  intimation 
WSB  not  gives  till  towmrds  the  gdA  of  the  ctrouit^  and  to 
attempt  was  made  to  briivg  on  the  causes  on  the  first  day 
according  to  notice. 

Par  Oofimni  This  oase  k  to  be  distinrguished  \t6m  ihe 
preceding,  in  which  the  plaintiff  aokfiowkdgiea  he  wav 
ready  for  trial  in  all  respects  but  the  want  of  his  papers. 
It  was  therefore  m  some  degree  his  own  h/Jies  in  not  pro- 
curing them,  nor  countermanding  his  notice,  and  the  cause 
was  at  issue  in  another  county  from  that  in  which  the  above 
inthnation  was  given^  Bufr  here^  had  the  parties  beett 
willing,  the  court  would  not  have  proceeded.  Costs,  there- 
fore, for  the  attendance  of  witnesses  on  the  first  day  is  all 
that  we  shall  order. 

Motion  denied. 

N.  Bj — ^The  oourt  seemed  to  incline  that  if  a  number  of 
issued  depend  oti  the  same  title^  and  a  oase  is  made  in  one, 
the  plai&ti£&  need  not  continue  to  notiee  for  trial,  circuit 
after  circuit  If,  however,  they  should  do  so/  though  the 
non-decision  of  the  cause  in  which  the  case  was  made  might 
exeuse  jud|^ent  as  in  ease  of  nonsuit  for  not  prooeeding 
to  try,  pursuant  to  notice^  it  woold  not  exonerate  fiwm 
oeslSb 
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Chandler  ▼.  Trayard.— Jackson  v.  Gardner. 


Chandler  and  Wife  against  Trayard. 

An  application  for  a  new  trial  on  account  of  newly  dlscoyered  evidenoe  to 
an  enumerated  motion. 

Scott  endeavored  to  bring  on,  as  a  non-enumerated  mo- 
tion, an  application  for  a  new  trial  in  this  cause,  on  an  a& 
ftdavit  of  newly  discovered  evidence. 

Per  Curiam.  It  is  clearly  an  enumerated  motion^  and 
cannot  be  heaid  this  day. 


[*96]    *Jageson,  ex  dem.^  Norton  and  others,  against 

Gardner. 

An  affidavit  of  service,  stating  it  to  be  bj  leaving  notice  and  copy  on  the 
table  of  the  opposite  attorney,  is  not  good,  unless  it  also  set  forth  that 
there  was  not  any  one  in  the  office. 

Van  Vechten  moved,  on  the  common  affidavit,  for 
judgment  as  in  case  of  nonsuit  for  not  proceeding  to  trial, 
but  the  affidavit  of  service  stated  only  that  it  was  made  by 
leaving  copies  on  the  table  of  the  attorney's  office,  about 
one  o'clock  in  the  afternoon. 

Per  Ouriam.  The  affidavit  is  defective ;  it  does  not  set 
forth  that  there  was  no  one  in  the  office.  The  notice  might 
have  been  slipped  down  without  any  intimation,  and  have 
remained  there  unobserved.  To  make  such  a  service  good, 
it  ought  to  have  been  stated  there  was  not  any  one  in  the 
office.    The  defendant  can  take  nothing  by  his  motion. 

Motion  denied. 
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Bain  y.  Thomas. 


Bain  against  Thomas  and  Green 

No  agreement  between  attorneja  can  be  noticed  »mli«8  redooed  to  wrtttq^ 
See  1  Oainea'  Bep.  148,  n.  (a.) 

BusssL  moved  for  judgment  as  in  case  of  nonsuit 

Blanchard  resisted  the  application  on  an  affidavit  stating 
a  conyersation,  which  he  considered  as  an  agreement  to 
waive  the  irregularity. 

Bussd  wished  not  to  relj  on  the  rule  respecting  written 
agreements,  could  the  conversation  be  substantiated. 

Per  Curiam.  The  court  cannot  take  notice  of  agreements 
between  attorneys,  unless  reduced  to  writing.  If  it  is  in- 
tended to  waive  the  rule  on  this  subject,  the  motion  must 
be  withdrawn  ;  otherwise  judgment  of  nonsuit  must  be  en- 
tered, unless  the  plaintiff  stipulate  and  pay  costs.  [1] 

•   Motion  granted  nisL 

ri]  Parker  t.  TUtott  7  X  E.  320;  Omi&s  y.  Wyckoff,  1  OaL  R.  14T ;  Shad 
wUk  y.  PhiOipa,  3  CaL  R.  129;  Duboia  y.  Roosa^  3  J.  B.  136;  Brandi  n 
dem.  Plalmer  y.  B^rriant  3  Oa^  B.  131 ;  QriewM  y.  iMormio^  IJ.  B.  SOT  { 
Aviwy  y.  IMUa^AMi  1  SandC  R.  664. 


<*— r a^ ■■      I        I  -         I  IT  in 

PidflMirt.  MuffigMD. 


Palheb,  Schuyleb  and  Nelson  a^atn^t  Mulligan,  H. 

and  N.  Moody  and  Gates. 

If  two  oaoaes  tarn  on  thosame  pointi  and  a  verdict  be  given  in  one  on  whkh 
m  oaae  it  made,  it  is  enough  to  prevent  judgment  aa  in  case  of  nonsuit  (of 
sot  proceeding  to  trial  in  the  other,  or  a  stipulation,  tut  will  not  excuse 


Yak  Antwerp,  on  the  common  affidavit,  moved  for 
judgment  as  in  case  of  nonsuit  for  not  proceeding  to  trial. 

Woodtcorth^  contra,  stated,  that  this  was  one  of  two  cau- 
ses depending  on  the  same  point  That  in  the  other,  the 
verdict  had  been  given  against  the  pluntif&,  contraiy  to 
the  opinion  and  charge  of  the  judge  before  whom  ifae 

cause  had  been  tried,  for  which  reason  the  present 
[^d6]    suit  had  not  *been  brought  on,  and  a  case  was 

made  in  that  which  had  been  heaid,  and  was  now 
before  the  court 

Tm  Anhctfp^  bx  lefJ j.  A  dase  ought  to  have  been  made 
in  the  other  cause ;  as  it  has  not  been  done,  it  is  a  waiver 
of  anv  intention  to  rest  on  the  point  in  the  other;  the 
plainti&  musS|  therefoie,  paj  oosis  and  stipulate^  or  wo 
BMBt  have  our  judgiiMBt 

Ar  OjrKTiH.  You  are  entitled  to  costa^  but  aa  thoe  is  a 
Sfufficient  i«ason  for  not  pxooeeding  to  triaL  we  shall  not 
cl>I^  the  plaintij&  to  stipulate. 

SrsxcxR,  X  I  think  ther  ought  to  stipulate.  Tbereii 
averdkt  in&vorof  the  deieiidants,  which,  till  theoontmy 
is  sbovn,  we  ought  to  think  coivectiv  giveau 

Mo&oa  denied 
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Bradt  T.  Way. — Stocking  ▼.  Diigga. 


BsADT  against  Way  and  Wife. 

If  a  cauae  be  submitted  to  arbitcatora  before  a  circoiti  and  an  application 
afterwards  made  for  Judgment  as  in  case  of  nonsuit  for  not  proceeding  to 
trial,  the  plaintiff  will  be  entitled  to  costs  for  resisting  the  application. 

Vak  AiiTWEBP  moved  for  jadgment  as  in  case  of  non- 
suit for  not  proceeding  to  trial  according  to  notice. 

Van  Yeveren  read  an  affidavit  stating,  that  previous  to 
the  circuity  arbitration  bonds  had  been  entered  into  by  the 
parties  in  the  suit,  and  an  award  made. 

Per  Curiam.  Let  the  defendant  take  nothing  by  his 
motion,  and  pay  the  costs  of  resisting  this  application. 

Motion  denied  with  costs. 

N.  B.  It  seems  that  whenever  the  affidavits  contra  dis- 
closed circumstances  that  clearly  show  the  application  no- 
ticed will  be  ineffectual,  costs  for  resisting  will  follow  the 
denial 


&rocEiKa  against  DRiGoa 

If  issue  be  joined  before  ajustioei  a  trial  had,  and  the  judgment  be  rendered, 
it  ought  to  specify  it  to  have  been  on  *'  hearing  the  proofs  and  allegations^* 
or  it  will  be  bad  on  error  brought 

Ebbob  on  a  certiorari  upon  a  judgment  in  a  justice's 
court 

From  the  return  it  appeared  that  the  action  below  was 
brought  against  the  now  plaintiff,  as  the  maker  of  a  prom- 
issory note  for  20  dollars ;  that  after  a  plea  of  non  assump" 
sitf  the  defendant  below  prayed  an  adjournment^  which  be- 

Vol.  n.  19 
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Stocking  V.  Diiggs. 

ing  granted,  the  plaintiff  Driggs  appeared  on  the  day  given. 
The  record  then  went  on  thus :  '*  And  the  defendant  not 
appearing,  although  solemnly  called,  I  the  said  justice  pro* 
ceeded  on  the  producing  the  said  note  by  the  said 
[*97]  plaintiff)  and  ^gave  judgment  for  the  plaintiff  on 
said  note,  for  the  sum  of,  &c. 

Williams,  for  the  plaintiff.  The  return  shows  that  the 
justice  proceeded  without  examining  any  witnesses.  This 
judgment  is  founded  on  the  simple  production  of  the  note. 
This,  in  no  court,  is  sufficient  to  entitle  a  plaintiff  to  re- 
cover, still  less  in  that  of  a  justice. 

W.  Van  Ness,  contra.  As  the  note  was  produced  it  must 
be  intended  it  was  proved. 

}\r  Curiam,  The  judgment  ought  to  have  been  "on 
hearing  the  proofs  and  allegations"  of  the  parties.  1  Bev. 
Laws,  497.  The  judgment  must,  therefore,  be  reversed, 
for  it  was  error  in  the  justice  to  give  judgment  till  he  had 
proof  of  the  note.  [1] 

Judgment  reversed. 

[1]  La  a  justices*  court  the  plaintiff  must  proye  his  case  before  he  is 
eatitled  to  judgment,  eTen  although  the  defendant  makes  no  defence;  nor 
rjan  a  plaintiff  enter  judgment  on  default  of  the  defendant.  Muscott  ▼.  MiQer^ 
\  Code  Rep.  123 ;  SmiUh  y.  Falamer,  1  Code  R.  120.  Contra:  see  EvertM  y. 
Lish,  1  Code  R.  71.  As  to  justices^  power  of  entering  judgment,  see  art  8, 
tit.  4^  ch.  2,  part  3,  Rey.  Statutes;  see  Code  1861,  §  63,  [sea  46,]  p.  22; 
art.  8;  BramagMm  y.  Thorp,  16  J.  R.  476;  IfarHn  y.  Moea,  6  J.  R.  126; 
Oakr.  Vhaee,  3  J.  R.  147;  Mbbard  y.  apeitsr,  16  J.  R  244. 


ALBANY,  AUGUST,  18:4.  97 


Gdambia  Turnpike  ▼.  Woodworth. 


The  People  against  The  Judges  of  the  Court  op  Com- 
mon Pleas  in  and  for  the  County  of  Washington. 

The  affidavit  for  an  attachment  against  Judges  of  an  inferior  court  for  dia- 
obejing  a  mandamus  ordering  them  to  seal  a  bill  of  exceptions,  ought  to 
show  that  the  persons  served  are  those  who  ought  to  siga 

Emoit  moved  for  an  attachment  against  the  defendants 
for  not  obeying  a  peremptory  mandamus^  commanding  them 
to  sign  a  bill  of  exceptions.  See  vol.  1,  p.  511.  The  affi- 
davit did  not  state  the  service  to  have  been  when  the  court 
was  sitting,  or  the  persons  on  whom  made. 

ChampUnj  for  these  reasons,  objected  to  the  application. 

Kent,  Ch.  J.  It  ought  to  appear  that  the  persons  who 
were  served,  were  those  who  ought  to  have  sealed  the  bilh 
Nothing  can  be  taken  by  the  motion. 

Motion  denied. 


The  President  and  Directoks  of  the  Columbia  Turn- 
pike against  WoODWORTH. 

A  person  merely  riding  through  a  gate  of  the  Columhia  turnpike,  is  not 
liable  to  the  penalty  of  the  ninth  section,  unless  it  be  accompanied  with 
force  and  violence. 

This  was  an  action  brought  for  the  penalty,  under  the 
ninth  section  of  the  act  incorporating  the  Columbia  turn- 
pike road,  for  simply  riding  through  a  gate  without  pay- 
ing toll,  without  any  force  or  violence.  The  question  was, 
whether  the  action  was  maintainable. 

Per  Curiam.    The  act  had  in  contemplation  only  forci- 

[1]  See  present  practice  as  considered  in  8  Howard's  Bepi  '^9. 
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Masterton  t.  Benjamin. 


ble  and  violent  passings :  the  plaintiffs  may  sue  for  their 
toll,  bat  this  certainly  is  not  a  case  within  the  penalty  of 
the  section  relied  on. 

Judgment  of  nonsuit 


[^98]    *Ma8tbbton,  gentleman,  one,  tec  against  Ben- 

JAMIN* 

If  special  bail  be  dolj  entered,  but  notice  thereof  and  of  Jnstiflcation  be  not 
giyen  till  after  the  arrest  of  the  bail,  proceedings  on  ihe  bond  will  be  staid 
on  payment  of  costs.    See  1  Cainee*  Rep.  66. 

Van  Wyck  moved  to  stay  proceedings  on  a  bail  bond, 
under  the  following  circumstances : 

The  writ  in  the  original  suit  was  sued  out  in  last  Au« 
gust  vacation,  returnable  in  the  November  following. 
Special  bail  was  filed  on  the  ninth  of  December  then  next, 
but  notice  of  it  not  given.  On  the  6th  of  May  afler,  a  cap, 
ad  resp,  was  issued  on  the  bail  bond  returnable  in  the  then 
May  term,  on  which  the  bail  in  the  principal  suit  were 
taken.  On  this,  notice  of  bail  having  been  filed  was  given- 
with  an  offer  of  justification,  which  the  plaintiff,  being 
satisfied  of  their  competence,  waived.  On  this,  the  defend- 
ant, on  the  6th  of  June,  served  the  plaintiff  with  an  order 
from  the  recorder  of  New  York,  to  show  cause  before  him 
why  the  proceedings  on  the  bail  bond  should  not  be  staid, 
and  upon  service,  the  plaintiff,  without  acting  upon  the 
order,  agreed  to  stay  proceedings  till  the  decision  of  this 
court  could  be  had. 

WXiams^  contra,  insisted  the  application  ought  to  have 
been  made  the  last  term,  and  not  to  the  recorder.  Thero 
was  therefore  a  laches  not  accounted  for. 
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The  People  v.  King. 


Van  Wyckj  in  reply,  cited  Cole.  Oas.  Prac.  57,  68  • 
Barry  ada.  Mks ;   Cromp.  75 ;   High,  on  Bail,  54,  55. 

Par  Curiam.  The  case  in  Coleman  is  decisive.  Let 
all  proceedings  on  the  bail  bond  be  staid  on  payment  of 
oosts. 


I 

The  People,  on  the  complaint  of  Bennett,  against  Kino. 

If  the  proceedings  for  a  forcible  entry  and  detainer  do  not  state  the  corn- 
plaint  to  have  been  seised,  it  is  fatal ;  so  also,  tU  semb,^  if  the  bUl  be  found 
bj  24  grand  JurorSi  or  if  the  defendant  be  not  permitted  to  traverse  oa 
his  Tolontary  appearance. 

On  certiorari^  upon  a  conviction  for  a  forcible  entry  and 
detainer. 

OoU^  for  the  defendant,  moved  to  quash  the  conviction, 
and  that  a  re-restitution  issue,  for  the  following  reasons:  1. 
For  want  of  certainty  in  the  description  of  the  premises, 
they  being  described  only  as  '^  tenements  and  improve- 
ments," without  naming  the  county  in  which  situated ;  2. 
Twenty-four  persons  were  sworn  upon  the  grand 
*jury  who  found  the  bill,  so  that  more  than  twelve  [*99] 
were  necessary  to  the  finding;  8.  Because  a  chal- 
lenge  to  a  grand  juror  for  having  given  a  bond  of  indem- 
nity (see  Trdawney  v.  Thomas^  1  H.  Bl.  203,)  to  the  com- 
plainant, was  overruled ;  4.  Because  the  defendant  was  not 
brought  into  court  before  restitution  awarded,  to  traverse 
the  indictment;  6.  Because  when  the  defendant  volun- 
tarily appeared  and  offered  to  traverse,  he  was  refused ;  6. 
Because  it  is  not  alleged  that  the  complainant  was  seised 
or  possessed  of  the  premises. 

tknry^  contra,  opposed  the  issuing  %  writ  of  re-restitution, 
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Mann  v.  Marsh. 


because  the  term  under  which  the  defendant  claimed  had 
expired. 

EIent,  Ch.  J.  The  inquisition  and  proceedings  below 
must  be  quashed,  and  re-restitution  be  awarded.  The  last 
objection  is  fatal,  within  the  decisions  of  this  court,  in 
Beebee  ads.  The  People,  in  January  term,  1802,  and  Shaw 
ads.  The  People,  August,  1803.  Vol.  1.  p.  125.  I  think 
the  second  and  fifth  also  are  equally  fatal.  As  to  the  ob- 
jection that  the  term  is  expired,  and  neither  party  have 
title,  we  cannot  inquire  into,  and  decide  by  affidavit  in 
this  way  on  the  title  or  rights  of  the  parties :  the  com- 
plainant below  has  nothing  to  do  with  that  He  must 
give  up  the  possession  irregularly  obtained,  put  the  defend- 
ant in  statu  qno,  and  then  proceed  legally  to  the  question 
of  title.[l] 

Conviction  quashed. 
Be-restitution  awarded. 


Mann  against  Marsh. 

1!  a' debtor  do  not  direct  the  application  of  a  pajment,  his  creditor  may  place 
it  to  what  account  he  ploaflOB. 

The  court  ruled  that  where  a  person  pays  money  to  a 
creditor,  who  has  demands  against  him  on  two  accounts, 
the  creditor  may  place  it  to  which  he  pleases,  unless  the 
debtor  direct  its  application.  [2] 

[1]  People  y.  Shano,  1  Gal  R.  125 ;  see  Bey.  Stat  yoL  8,  p.  508.  a.  3,  Si 
11;  Peoples,  Van No$trwnd,  9  Wend.  62;  see  4  Black.  Com.148;  1  Hawk. 
274;  11  J.  R.  604;  9  Wend.  61;  11  Weiid.  157 ;  13  J.  R.  349;  1  HaU, 
240.  As  to  complaint,  fta,  see  2  R.  S.  p.  608,  §  3,  and  subsequent  sections; 
10  J.  R.  304 ;  13  J.  R.  168. 

[2]  See  decisions  relative  to  the  application  of  monej  paid  on  account 
CkMTh  y.  Bwrdettf  2  Hall,  197 ;  EaU  y.  Omttei^  2  Hall,  186 ;  doctrine  coo* 
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Mabscboft  against  BuTLEB. 

If  a  prisoner  be  not  brought  np  for  his  discharge  tinder  the  hisoWent  law  till 
the  last  day  of  the  term,  and  his  creditor  then  oppose  him  on  an  affidavit 
of  showing  probable  caoso  of  impeaching  the  fairness  of  bis  inyentoiy,  the 
coart  will  remand  to  the  next  term. 


The  defendant  had  applied  for  his  discharge,  under  the 
insolvent  act,  on  the  first  Thursday  in  term,  bat  no  mea 
sures  had  been  taken  to  bring  him  up  till  the  last  day. 
The  plaintiff  then  moved  for  time  to  oppose,  on  an  affida- 
vit, staling  that  notice  of  the  application  had  come  to  him 
only  on  the  second  day  of  the  then  August  term.  That 
one  Benjamin  Prescott,  of  Massachusetts,  a  ma* 
terial  *  witness  to  prove  the  falsity  of  the  defend-  [*100] 
ant's  inventory,  and  that  he  expected  to  be  able 
to  obtain  his  testimony. 

Per  Cfuriam.  The  prisoner  must  be  remanded  till  the 
first  day  of  the  next  term.  We  do  this  with  regret,  but 
the  act  is  too  imperative  to  admit  of  discretion.  As  the 
defendant  did  not  apply  to  be  brought  up  at  an  earlier  day, 
it  is  in  some  d^ree  his  own  lachea.  Let  him  be  brought 
«p  next  term. 

sidered  and  diseussed  in  case  of  StoM  t.  Seymour,  16  Wend.  19 ;  Paiarson 
V.  Bale,  9  Cow.  747 ;  Seymour  v.  Van  Slyek,  in  Error,  19  Wend.  19 ;  3 
8umn.  R.  98;  9  Wheat  720;  AOm  v.  Cyiwr,  3  Denio,  284;  Oowperthwai^ 
▼.  Sheffield,  1  Sandf.  Bep.  416;  Niagara  Bank  v.  Roosevdi^  9  Cow.  409; 
Baker  v.  Stackpoole,  9  Cow.  420 ;  Van  BanaseUar  Ess,  t.  Boberts,  6  Denio^ 
470;  PtiUieouY,  ffuU,  9  Cow.  747;  Peoplev.  Oomi^  cf  New  Torkt  6  Cow. 
331 ;  Boberk  r.  Chrnie,  3  OaL  R  14. 
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The  People  v.  Barrett-- M'Gabe  v.  K'Kaj. 


mm 


The  People  agaimt  Babrbht  and  Ward. 

rhafc  a  judge  has,  in  a  crimiDal  case^  ordered  a  Juror  to  be  withdrawn,  is  no 
cause  ibr  arrestix^  the  judgment  on  a  subsequent  trial  for  the  samo 
offence. 


At  the  last  circuit  court,  held  at  Salem,  in  the  county 
of  Washington,  the  defendants  hsA  been  indicted,  ar- 
raigned, and  had  pleaded  not  guilty.  After  this  the  Dis- 
trict-Attorney moved  the  court  for  leave  to  withdraw  i^ 
juror,  which  was  granted  without  the  defendant's  consent 
On  a  subsequent  day  they  were  again  brought  up,  on  the 
same  indictment,  and  found  guilty. 

Eusselj  on  these  &cts,  submitted  whether  the  oourt  can, 
after  a  prisoner  has  been  arraigned  and  pleaded^  order  a 
juror  to  be  withdrawn  without  his  consent ;  and  whether 
if  he  be  so  withdrawn,  the  defendant  cannot  avail  himself 
of  that  circumstance  in  arrest  of  judgment. 

EIent,  Ch.  J.    This  point  underwent  a  very  full  discos 
sion  in  the  case  of  Oloott ;  it  was  then  determined  that  a 
judge's  having  ordered  a  juror  to  be  withdrawn  is  no  cause 
for  arresting  the  judgment  on  a  subsequent  trial  for  the 
same  offence.(a) 


M'Cabe  against  M'Kat. 

Frivolous  demurrer.    Enumerated  motion.    Practice. 

It  was  ruled  in  this  case,  that  an  application  for  judg- 
ment on  a  frivolous  demurrer,  is  an  enumerated  motioUi 

(a)  See  JM«4  304^  S.  0.,  and  the  decision  here  overruled. 
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imd  it  was  also,  at  another  day,  in  this  same  sait  deter* 
mined,  that  if  the  notice  of  motion  specify  it  will  be 
grounded  on  the  fiivolousness  of  the  demurrer,  it  will  give 
the  applicant  a  priority  before  other  enumerated  causes, 
and  entitle  him  to  his  judgment  on  reading  the  affidavit  of 
service,  and  of  general  notice  for  argument^  if  no  opposi* 
tion  be  made.[l] 


•Tbemper  against  Wbight,  who  is  impleaded    [*101] 
with  P.  Turner,  administrator  of  ^.  Turn£R| 
deceased. 

If  an  administrator,  by  his  plea  ia  thia  oourt^  admit  aasetBr  on  which  there 
ia  a  regular  judgment  entered,  it  wUl  not  be  set  aside,  to  let  in  a  plea  of 
a  Judgment  confessed  in  the  common  pleas,  after  filing  the  plea  in  this; 
not  even  though  the  judgment  taken  on  the  assets  admitted,  be  for  a  lew 
cents  more  than  in  strictness  appear  to  have  been  acknowledged. 

AfiSUHFSrr  against  administrators. 

Shsaon  moved  to  set  aside  the  judgment  obtained  in  this 
cause  for  irregularity,  and  that  the  defendants  be  let  in  to 
plead  a  judgment  recovered  in  the  common  pleas. 

The  affidavit  on  which  the  application  was  founded,  set 
forth,  that  on  the  2d  of  November,  1802,  a  plea  was  filed 
in  this  cause,  by  the  defendant  Wright,  stating  a  debt  by 
specialty,  for  14  dollars  and  76  cents  due  from  the  intestate 
to  one  Cornelius  Cole,  with  interest  from  the  14th  June, 
1800,  remaining 'Unsatisfied,  and  plene  administravii^  ex- 
cept as  to  702  dollars  and  SO  cents,  and  the  aforesaid 
debt :  that  on  this  plea  the  plaintiff,  on  or  about  the  1st 
of  February,  1808,  entered  in  the  rule  book  of  the  clerk 
of  this  court,  in  Albany,  the  following  rule:  *'The  ,de• 
[l]  See  a  QaL  Be^  66;  Lipe  r.  Bec/tett  1  Denio^  668. 
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Tremper  ▼.  Wright 

fcndant,  James  Wright,  having  by  his  plea  acknowledged 
assets  unadministered  in  his  hands,  to  the  amount  of  seven 
hundred  and  two  dollars  eighty-one  cents,  ordered  judgment 
therefor  on  motion  of  Mr.  Gurdinier,  and  also,  on  like 
motion,  interluctory  judgment  for  the  residue,  and  that  a 
writ  of  inquiry  issue."  That  after  filing  the  plea  aforesaid, 
to  wit,  on  the  7th  day  of  January,  1803,  in  January  term 
of  tMt^year,  a  judgment  for  157  dollars  and  12  cents 
damages,  apd  16  dollars  and  15  cents  costs,  was  recovered 
against  the  deponent  in  the  common  pleas  for  the  county 
of  Ulster,  in  an  action  against  him,  as  administrator  afore- 
said, on  a  simple  contract  debt  due  from  his  intestate, 
which  judgment  he  did  not  know  ought  to  have  been 
pleaded  to  the  above  suit. 

The  judgment,  he  said,  as  it  appears  on  the  record,  is 
taken  for  twenty-eight  cents  too  much,  as  it  ought  to  have 
been  entered  on  the  assets,  confessed  for  no  more  than  the 
residue  of  these  assets,  after  deducting  the  amount  of  the 
specidty  and  interest.  This  being  a  manifest  irregularity, 
the  court  will,  in  favor  of  administrators  who  cannot  other- 
wise be  remunerated,  set  aside  the  proceedings,  for  the  pur- 
pose  of  letting  them  in  to  plead  a  judgment  to  which  they 
will  otherwise  be  liable  de  bonis propriis. 

Oardinier,  contra,  made  a  preliminary  objection 
[*102]  to  the  aflBdavit  *of  service  of  notice ;  which  stated 
it  to  have  been  on  a  clerk  of  his  in  his  office ;  he 
insisted  that  the  name  of  the  clerk  ought  to  have  been 
stated,  that  he  might  have  known  whether  it  was  his  clerk 
or  not 

Per  Curiam,  It  is  sworn  that  the  service  is  on  your 
derk,  which  is  fully  sufficient 

Oardinier  then  read  an  affidavit,  by  which  it  ap]>eared 
that  the  capias  in  this  suit  issued  on  the  15th  June,  1802, 
and  was  returned,  in  the  July  term  following,  cq^i  corpus^ 
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as  to  the  defendant  Wright.  That  the  capias  in  the  com« 
mon  pleas,  though  returnable  in  July,  1802,  was  not  filed 
until  the  10th  of  November  following.  That  the  declara- 
tion in  this  court  was  filed  on  or  about  the  8th  of  Septem- 
ber, 1802,  thai  in  the  common  pleas  not  till  the  26th  of 
November,  and  that  the  judgment  in  the  common  pleas 
was  by  confession ;  that  a  writ  of  inquiry  in  the  present 
cause  had  been  duly  executed ;  the  damage  assessed  to 
1,075  dollars,  and  a  record  of  the  judgment  thereon  duly 
signed  and  filed  on  the  23d  of  November  last.  From  this, 
he  argued,  the  presumption  was,  that  the  suit  had  been 
first  commenced,  though  if  otherwise,  which  it  might  have 
been,  the  defendant  ought  to  have  shown  it  But  after 
filing  a  plea  on  the  2d  of  November,  admitting  assets,  he 
ought  not  to  be  permitted,  on  the  7th  of  January  following, 
to  suffer  a  judgment  by  confession,  on  a  demand  of  no 
higher  nature  than  that  in  which  he  had  acknowledged 
assets.  Independent  of  this,  the  application  was  too  late. 
The  twenty-eight  cents  were  among  the  minimis,  of  which 
non  curat  lex.  The  judgment  was  regular  for  the  assets 
confessed,  and  for  the  residue,  quando  acciderinU 

Per  Curiam.  The  proceedings  on  the  part  of  the  plain- 
tiff have  been  perfectly  regular,  and  therefore  no  causa 
shown  for  the  interference  of  the  court.  The  interlocutory 
judgment  was  necessary  to  liquidate  his  demand ;  it  after* 
wards  becomes  peremptory  for  the  sum  confessed,  and  foi 
assets  inftUuro  as  to  the  residu-3. 

Motion  denied. 
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Groes  T.  Hobion. 


Cboss,  Juk.  against  Hobson. 

If  a  defeodant  do  not  plead  his  diacharge  under  tha  inaolTent  law,  this  oonn 
will  not  aff<Nrd  relief  on  a  sommaiy  application. 

This  was  an  application  to  be  discharged  oat  of  costodj 
the  defendant  having  been  exonerated  from  the  demand 
under  the  insolvent  law. 


[*103]  *Per  Cfuriam.  The  defendant  can  take  nothing 
by  his  motion.  In  the  cause  of  OaJdweU  v.  Oraham^ 
decided  in  January  term,  1808,  we  determined  we  would 
not  help  an  insolvent  who  omitted  to  plead  his  discharge 
as  he  might  have  done.[l] 

Motion  denied. 


Van  Dyok,  q.  (.,  against  Van  Bbukbn  and  Vosbubgh. 

When  the  court  is  divided,  Judgment  must  go  according  to  the  yerdict  But 
if  an  intimation  for  a  special  verdict  has  been  given,  and  the  bench  be 
afterwards  full,  a  second  argument  will  be  ordered,  if  the  special  verdict 
be  not  agreed  to. 

A  CASE  had  been  made  in  this  cause  for  the  opinion  of 
the  courts  but  they  being  divided,  no  decision  was  made, 
and  the  plaintiff,  having  entered  up  judgment  on  his  ver- 
diet,  sued  out  an  execution, 

WilUams  moved  to  set  aside  this  execution,  on  an  affi« 
davit  stating  that  the  application  to  this  court  was  undeter* 
mined. 

[Ij  See  case  of  Shaw  v.  WUmerdent  2  Oal  B.  38  ;  Van  TaOteiibergh  w 
IMerick,  1  J.  0. 133 ;  see  BiXiinga  v.  ShuU,  1  J.  0.  105. 
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Van  Nessy  contra,  read  an  affidavit,  stating  the  division 
of  the  court,  and  that  by  the  rules  of  practice  he  was  there 
fore  entitled  to  the  benefits  of  his  verdict. 

Per  (hriam.  We  admit  the  general  position,  but  as  two 
of  the  judges  who  sat  when  this  case  was  argued  were 
disposed  to  recommend  a  special  verdict,  unless  the  parties 
now  agree  to  one,  we  shall  order  a  stay  of  proceedings  till 
a  farther  argument. 

N.  B. — ^It  was  mentioned  to  the  court,  that  a  case  was 
now  pending  in  error,  between  the  same  parties,  in  which 
the  very  point  now  in  question  would  receive  a  determi- 
nation. 


Gabdinier,  Gentleman,  one,  &c.  against  Buel. 

A  noiice  to  declare,  plead,  Ac,  need  not  specify  "or  that  the  de&nlt  wL  be 
entered,*'  but  may  saj  generaUj  "or  judgment** 

This  was  an  application  to  set  aside  the  judgment  of  non* 
pros  entered  in  this  suit,  on  an  affidavit  by  the  plaintiff, 
stating,  that  on  the  6th  of  June  last,  he  was  served  with  a 
copy  of  a  bill  of  costs  and  notice  of  taxation,  from  whence 
be  concluded  a  judgment  of  nonpros  had  been  entered 
against  him,  but  if  any  had  been  so  entered  it  was  without 
notice  of  any  intended  motion  for  that  purpose,  except 
what  was  derived  from  a  notice  served  on  him  on  the  24th 
of  January  last,  of  the  entry  of  a  rule  in  the  common  rule 
book  of  the  clerk  of  this  court,  requiring  him  to  declare 
before  the  end  of  February  term  then  next,  "  or  that  judg* 
inent  of  nonpros  would  be  entered." 

.  ^WtUtams,  on  behalf  of  the  plaintiff.     The  rule    [*104j 
in  this  cause  ought  to  have  been  "  that  the  plaintiff 
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declare  or  his  default  be  entered,"  and  on  such  default,  judg- 
ment of  rumpros  would  have  been  regular.  Whenever  an  act 
is  to  be  done  by  one  party,  on  non-performance  of  which  he 
will  be  in  default,  and  the  other  party  entitled  to  an  advan- 
tage in  consequence  of  the  omission,  the  rule  ought  to  express 
that  ^'  unless,  &c.  his  default  will  be  entered."  On  such  a 
rula  the  next  step  is  the  entry  of  the  default ;  and  then 
follows  the  entry  of  the  judgment ;  for  the  plaintiff  is  not 
bound  to  declare  till  called  on  regularly.  S  Burr.  1452.(a) 
Cole.  Gas.  Prac.  47, 48.(6) 

Woodworth  (Attorney-Gbneral)  read  an  affidavit  of  the 
defendant's  attorney,  contra,  by  which  it  appeared  that  in 
July,  1808,  he  sent  by  the  mail  a  notice  of  his  being  re- 
tained in  that  cause;  that  notice  of  a  declaration  being  filed 
had  never  been  given ;  that  on  the  10th  of  December  fol- 
lowing, a  rule  for  judgment  o{n(mpros  was  entered  in  the 
common  rule  book,  of  which  notice  was  given  on  the  24th 
of  January  last;  that  of  this  notice  an  affidavit  was  made 
and  filed  in  the  clerk's  office  on  the  11th  of  May  last,  on 
which  the  plaintiff's  default  was  entered,  and  four  days 
after,  judgment  of  nonpros  entered.  This,  Mr.  Attorney 
contended,  was  the  regular  practice,  and  that  the  default^ 
being  only  a  consequence  and  legal  effect  of  the  neglect  of 
the  party,  needed  not  to  be  mentioned.  Inserting  it  as  a 
mere  matter  of  surplusage  not  required  by  the  rules  of  this 
court  Besides  the  want  of  notice  of  filing  a  declaration 
is  decisive  against  the  application  according  to  the  deter^ 
minations  of  this  court 

Per  Curiam.  The  defendant  is  regular  in  every  respect 
The  pliuntiff  can  take  nothing  by  his  motion. 

Motion  denied 


(a)  WedY.BadfifHL    Kotioe  to  plead  need  not  be  giyen  within  the 
time  tiMt  a  dedantion  must  be  filed. 

(ft)  (MsNordt  T.  Fan  Bergtn^  that  a  deftintt  moat  be  entered  to  wamnt 
■a  interioentoiy  jndgmaiti. 
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BoDWELL  against  WiLLOOX, 
IToiioiy  oTiiiotioa  nMd  not  ipectfj  the  place  where  to  be  broaght  on. 

Ik  this  CBfi^i  an  objection  was  taken  that  the  notice  of 
motion  did  not  specify  "  at  the  city-hall  of  the  city  of  Al- 
bany," but  was  only  for  the  first  day  of  the  term,  without 
designating  the  place. 

Per  Curiam.  The  notice  is  sufficient.  Every  one  knows 
where  the  different  terms  are  held,  and  the  party  himself 
winces  that,  by  coming  here  to  oppose  it 


♦OoLB  againd  Grant.  [*106] 

The  Same  against  King. 
OoLB  ET  Ux.  against  Grant  and  King. 
Ck)LE  against  Grant  and  King. 

Where  the^'v  are  joint  and  aeverel  suits  against  the  same  defendants,  and 
costs  allowed  tbem  in  some,  bat  damages  assessed  against  one,  in  another, 
the  coats  allowed  them  in  all  maj  be  set  off  against  the  damages  recovered, 
but  not  against  the  costs  in  that  suit}  the  plaintiff's  attorney  having  a  lien 
on  them. 

CoBTS  had  been  allowed  to  the  defendants  in  the  three 
first  of  these  causes,  to  26  dollars  and  58  cents,  and  in  the 
last  also,  to  Gideon  King,  to  14  dollars  and  84  cents,  but 
in  the  last  cause  damages  had  been  assessed  against  Grant 
to  20  dollars  besides  costs,  an  I  Cole  was  unable  to  pay  the 
oosts  taxed  against  him. 

Rusself  on  an  affidavit  disclosing  the  above  facts,  moved 
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Jackson  v.  Watson. 

to  set  off  the  costs  allowed  the  defendants  against  the 
damages  and  costs  recovered  bj  the  plaintii&  in  the  last 

Per  Curiam.  Let  the  defendants  have  leave  to  set  off 
their  costs  in  the  three  first  causes  against  20  dollars 
damages  recovered  bj  the  plaintiff  in  the  last  The  costs 
of  the  plaintiff's  attorney  in  the  last  suit  not  to  be  included 
in  the  set-off,  as  he  has  a  lien  for  them.(a) 


Jackson,  on  the  demise  of  Spilsbttry  and  others, 

against  Watson. 

The  claim  for  the  valae  of  improvements  under  the  act  of  the  5th  of  Apnl, 
1803,  will  depend  on  the  report  of  the  drcuit  Judge^  to  whom  title  most 
bo  shown.  An  offer  to  pay  the  appraised  value  made  hy  the  plaintiff 
before  suit  brought,  will  entitle  him  to  costs. 

This  was  an  application  to  be  paid  for  the  value  of  im- 
provements pursuant  to  the  provisions  of  the  act  of  the  5th 
of  April,  1803,  entitled,  "  An  act  granting  relief  to  certain 
persons  claiming  '*  title  to  lands  in  the  counties  of  Cajugu 
and  Onondaga;"  that  till  the  improvements  were  paid  for, 
execution  on  the  writ  of  possession  might  be  staid,  and  that 
the  judgment  on  the  verdict  obtained  might  be  entered 
without  any  costs  of  increase. 

W.  Woodsj  in  support  of  the  motion,  read  an  affidavit, 
stating  that  the  patent  for  the  lands,  to  recover  which  the 
action  was  brought,  was  in  the  name  of  Jacob  Spilsbury, 
who  died  previous  to  the  27th  of  March,  1803.  That  the 
defendant,  in  1797,  settled  on  the  premises  under  a  bona 

• 

(a)  Spencer  ▼.  White,  April,  1799;  2  Bla.  Bep.  867,  869,  871;  4  D.  &  E. 
123 ;  see  also  Brown  v.  Cuming,  ante,  34,  n.  (o^)  and  SchemerJiom  v.  Schemer' 
ftom,  8  Gaines'  Rep.  190,  n.  (a.) 
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/tcfe  purchase,  for  the  consideration  of  887  dollars  and  60 
cents,  and  was  in  jx^sscssion.  That  the  improvement  had 
not  been  appraised,  nor  had  the  value  of  them  been  ten* 
dered  or  paid. 

Hildreth^  contra;  read  an  affidavit,  mentioning 
that  previous  *to  bringing  the  suit,  an  offer  was  [*106] 
made  to  pay  the  value  of  the  improvements.  He 
urged  also,  that  nothing  was  disclosed  to  the  court  evincing 
a  claim  in  fee,  or  that  the  estate  of  the  defendant  was  such 
as  would,  according  to  the  act,  entitle  him  to  the  value  of 
his  improvements.  But  admitting  it  was,  it  ought  to  be 
made  appear  in  a  legal  manner.  This  could  not  be  by 
the  mere  affidavit  of  the  party.  It  must  be  proved  by 
the  same  evidence  as  titles  are,  in  other  cases,  substan- 
tiated. That  this  not  being  done,  the  defendant  had  not 
made  out  any  right  to  what  he  claimed. 

W.  Woods^  in  reply.    The  acts  points  out  no  particular 
mode,  and  this  has  been  adopted. 

Per  Curiam,  Let  the  plaintiff  have  leave  to  perfect  bis 
judgment  with  costs  to  be  taxed,  and  let  all  other  proceed- 
ings be  staid,  that  the  defendant  may  have  it  in  his  power 
to  apply  to  the  chancellor,  under  the  second  section  of  the 
act,  as  he  is  entitled  to  the  benefit  of  its  provisions.  See 
Jackscn  v.  Bush,  8  Johns.  Bep.  512,  and  JcuJcaon  v.  Seaman^ 
ibid.  495.  As,  however,  the  plaintiff,  previous  to  the  com- 
mencement of  his  action,  offered  to  pay  the  value  now  de- 
manded, we  think  him  entitled  to  his  costs,  and  we  wish  it 
to  be  understood,  that  in  future,  the  claims  of  defendants  to 
the  value  of  their  improvements  under  this  act,  will  depend 
upon  the  report  of  the  circuit  judge 

Vol.  IL  il 
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Overaeere  of  Gkroia  town  ▼.  Overaoers  of  LiriagstoiL 


^^m^^^m 


The   Oyersegbs  of  the  town  of  Oebuantown,  in 
Columbia  County,  Appellants,  against  The  OvERSESBfl 

OF  THE    POOR    OF  THE    TOWN  OF  LIVINGSTON,   Bsspon 

dents. 

Testimony  of  the  dedaratioiu  of  a  person  as  to  owning  a  slave,  cannot  b^ 
received  to  render  a  parish  chargeable  when  the  person  himself  mi^ 
have  been  produced. 

This  was  a  case  from  tho  Columbia  sessions,  submitted 
by  ooiisent  without  ai^ument  The  fiwts  were  these :  Two 
justices,  on  complaint  of  the  overseers  of  Grermantown,  had 
t>rdered  Sarah  Bridgend,  a  negro  womau  80  yeara  of  age, 
to  be  removed  to  the  town  of  Livingsten,  and  adjudged  her 
settlement  to  be  there.  From  this  order  there  was  an  ap* 
peal  to  the  sessions,  who  received  testimony  of  the  declara- 
tions of  one  Philip  Rockefellow,  that  she  was  formerly  his 
slave,  bought  in  the  town  of  Livingston,  and  manumitted 
by  him  about  16  years  ago,  but  they  refused  to  admit 
Bockefellow  himself,  adjudged  the  negro  chargeable  to 
Gkrmantown,  and  ordered  her  to  be  maintained  there,  re- 
versing the  order  of  the  justices. 

[*107]  ^Per  Cwriam.  The  order  of  the  sessions  revers- 
ing the  order  Of  the  justices  must  be  reversed* 
The  admission  of  the  declarations  of  Philip  Bockefellow, 
after  he  owned  the  slave,  is  too  loose  and  uncertain  to 
charge  the  town  of  Gtermantown,  It  would  be  of  a  v^ry 
dangerous  tendency.  Better  proof  of  the  fact  could  be  had. 
WfisflfeckefeUow  theti  in  possession  of  the  ^woman,  it  might 
beolhecwise.  The  sayings  of  one  inhabitisint^  to  charge  a 
whole  <towny  might  be  mischievous,  aud  would  be  very 
liable  to  .abuse,  especially  if  better  testimony  can  be  had. 

Order  of  sessions  reversod. 
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Van  Antwerp  v.  IngeraoU,  ■  StroweU  t.  Yrooman. 


Van  Antwerp  against  R  &  J.  Ingersoijl. 

If  on  a  plea  of  mt-off  in  the  oommon  pleas  the  aom  for  which  Jadgment  U 
rendered  be  under  2tt  dollan,  the  plaintiff  muat  paj  costs  to  the  defendant 

In  actions  in  the  oommon  pleas,  on  demands  not  exceeding  200  dollars^  to 
be  oertiAed  on  the  record  by  the  judge  if  the  plaintiff  recoyer  under  25 
dollars,  he  pays  costa 

This  was  a  question  of  costs  by  consent  submitted  to  the 
court  The  fiicts  were,  that  in  an  action  in  the  common 
pleas,  on  a  bill  penal  for  60  dollars,  to  secure  two  instal- 
ments,  the  defendant  pleaded  nan  est  factum,  with  notice  of 
setting  off  a  receipt,  which  was  allowed  as  to  one  instal- 
ment, and  left  a  balance  under  26  dollars  due  to  the 
plaintiff. 

The  point  was,  whether  the  plaintiff  should  pay  costs  to 
the  defendant 

Per  Owriam.  The  plaintiff  muat  pay  costs.  1  Bev. 
Laws,  630.  This  was  a  plea  under  the  act  authorizing  set*' 
offs.  1  Bev.  Laws,  847.  The  statute  is  positive  and  per- 
emptory that  judgment  must  be  for  the  balance  only.  The 
penalty,  therefore,  is  immaterial  on  this  point,  for  the  judg- 
ment is  the  test  by  which  the  costs  are  to  be  determined. 


Strowell  against  YbooujlN. 

ir.tlMfe  \»nUtpmid&w  in  the  oommon  pleas,  in  whioh  there  has  6e<n  us 
dedaioQ,  this  court  will  not  take  xxp  the  point  oa  a  ease  made  im4  aob- 
mitted  by  oeasent 

Ik  this  action,  which  was  still  pending  in  the  common 
pleas  for  Saratoga,  a  motion.had  been  made  in  the  court  be* 
low  in  arrest  of  judgment,  on  which  no  decision  had  been 
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Sohermerhorn  ▼.  Tripp. 


pronounced.  The  counsel,  however,  on  both  sides,  agree«l 
to  make  a  case  of  it,  and  submit  the  matter  to  the  determi« 
nation  of  this  court 

Per  Curiam,  This  practice  is  increasing,  and  becoming 
grievous.  It  is  time  it  should  be  arrested.  We  ought  not 
to  decide  cases,  unless  there  be  a  Ztj  pendens  here.(a)  We 
cannot  otherwise  enforce  our  decision,  and  the  very  point 
may  come  up  again.  We  therefore  must  refuse  taking  up 
the  case. 


[*108]    *ScHERMERHORN,  Mason  and  Bishop  against 

Tripp,  Jun. 

If  a  tavern  be  kept  in  the  house  of  a  justice,  and  for  his  benefit,  though  the 
license  be  in  the  name  of  another,  who  also  lives  in  the  house,  he  is  within 
the  20th  section  of  the  102L  act,  and  liable  to  trespass  for  issuing  execution, 
having  no  Jurisdiction.  Plaintiff  also  before  him,  and  constable  executing 
the  writ,  are  equally  liable  if  they  join  in  pleading  general  issue.  On  a 
joint  plea  ui  trespass,  no  separate  justification  can  be  set  up. 

Error  from  the  common  pleas  in  Rensselaer  county. 
The  suit  below  was  trespass  de  bonis  asportaiis,  against  a 
justice  of  the  peace,  a  constable,  and  a  plaintiff,  in  a  suit 
before  the  justice  under  the  102.  act,  for  taking  the  goods 
of  the  defendant,  in  an  execution  on  a  judgment  rendered 


(a)  Though  there  be  a  tiif  pendens^  a  judge  at  fM  priua  is  authorized  in 
refusing  to  try  it,  if  the  issue  be  such  as  a  court  of  law  ought  not  to  entertain. 
Therefore,  Lord  Loughborough  would  not  permit  a  cause  to  be  brought  on, 
where  the  matter  in  dispute  was  the  number  of  chances  in  playing  an  illegal 
game.  Brovm  v.  Leeaon,  2  H.  Bl.  43.  And  Lord  EUenborough  followed  his 
example,  where  the  cause  of  action  was  a  wager  on  an  abstract  point  of 
practice.  Uenkin  v.  Oersa^  2  Camp.  408 ;  12  East,  247,  S.  C,  an  action  not 
oeing  maintainable  on  a  wager  on  a  point  of  law  in  which  the  parties  have 
not  ax^  interest 
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bj  the  justice.    The  defendants  all  joined  in  a  plea  of  not 
guilty. 

The  evidence  adduced  was,  that  the  justice  lived  In  a 
tavern  where  he  officiated  as  the  tavernkeeper,  made  out 
the  bills,  and  received  payment  for  them,  but  that  the  jus- 
tice did  his  business  in  a  small  out-room,  and  the  license 
for  the  house  was  taken  out  in  the  name  of  the  justice's 
son.  This,  however,  it  appeared  from  the  justice's  own 
declarations,  was  done  to  avoid  the  operation  of  the  20th 
section  of  the  act.  1  Bev.  Laws,  502.  On  this  the  defend- 
ants  below  demurred  to  the  evidence.  The  court  having 
given  judgment  for  the  plaintiff  the  cause  came  up  on  a 
writ  of  err^  in  which  the  gener^  errors  were  assigned.[l] 

jFbofe,  for  the  plaintiff  in  error,  submitted  the  case  on 
ihe  facts  presented  by  the  record. 

Woodvoorth^  contra,  relied  on  the  words  of  the  act,  and 
%he  testimony  being  such  as  to  bring  the  justice  clearly 
vithin  them.  If  so,  as  they  all  joined  in  the  same  plea, 
they  are  all  equally  responsible.  For  where,  in  trespass 
a(!ainst  several,  all  unite  in  a  plea  of  not  guilty,  the  sepa- 
rate justification  which  one  might  have  pleaded,  is  gone. 
2  Wils.  884.    2  Stra.  998.(a) 

Spencer,  J.  The  same  point  has  been  decided  in  this 
fx>urt  in  the  case  of  Percival  v.  Jones^  which  was  an  action 
Drought  by  a  resident  freeholder,  under  the  8d  section,  (L 
Bev.  Laws,  492,)  against  a  justice,  for  apprehending  him  on 
a  warrant. 

Woodworih  was  stopped  by  the  court. 

[Ij  See  Sees.  L.  24,  g  166,  &  20.    Low  v.  Rux,  8  J.  R.  409;  Claykm  ? 
IV  2>iiii,  13  J.  K  218. 

(a)  The  reeaon  is  because  the  plea  being  entire,  cannot  be  good  in  pari 
and  bad  in  part^  an  entire  plea  not  being  dlTisible ;  oonsequentlT,  if  the 
matter  Jointlj  pleaded  be  insafficient  as  to  one  of  the  partiee,  it  Is  so  th  Mr 
Ee^l  ofMcmckuUr  y.  Vak^  1  Sauud.  28,  n.  (I,)  and  the  cases  there. 


I* 


1^ 


V,- 


t ,, 


lod 


CASES  IN  THB  SUPI^MK  COITRT. 


Gould  ▼.  Spencer. 


Per  Curiam.  From  the  evidence  below  it  was  ooficla- 
Bively  shown,  that  the  justice  (Schermerhorn)  was,  in  &ct^ 
a  keeper  of  a  tavern,  or  lived  in  one.  If  so,  he  had  nc 
juriddiction  to  try  the  cause,  (1  Rev.  Laws,  502,  s.  20,)  and  ai 
the  constable  (Mason)  joined  with  him  and  the  plaintiff  in 

pleading  the  general  issue,  thejr  are  all  equally  ties* 
[*109]     passers.    Had  the  constable  ^pleaded  sepctn^ly, 

he  would  probably  have  been  excused ;  but  he  has 
now  inyolved  himself  with  the  others^  and  we  cannot  sepa- 
rate their  fates< 


Judgment  of  the  common  pleas  reversed. 


m* 


GoiTLD  ads.  Spencer. 
The  Same  ads.  Tillotson. 

Ward  ads.  Spencer. 
The  Same  ads.  Tillotson. 

If  the  namet  of  two  attoniejs  appear  on  the  writ,  anbaeqaent  procaedinga 
may  be  in  the  name  of  one  alone.  Interlocatory  judgment  maj  be  entered 
at  any  day  after  defaolti  and  before  writ  of  inquiry  executed. 

In  these  actions,  which  were  for  libellous  publications 
on  the  plaintifl&,  in  a  paper  entitled  "  The  Corrector/' judg- 
ments had  been  entered  on  default,  and  writs  of  inquiry 
executed. 

James  S.  Smith  moved  to  set  aside  the  defaults,  and  in* 
quisition  of  damages  on  an  affidavit  made  by  himself,  stat- 
ing, that  by  the  writs  sued  out  in  these  causes,  Wood  worth 
and  Osborn  appear  to  have  been  the  attorneys  on  record 
for  the  plaintifi&,(a)  but  that  the  declarations  were  endorsed 


(«)  A  party  cannot  plead  in  the  name  of  a  Arm.    Per  Lord  BUenboi oi^ 
in  Bufm  y.  Ou^f,  4  Bast,  196. 
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wilh  the  name  of  Osborn  ouly.  That  the  rules  also^  which 
bad  been  entered  in  these  oauses,  were  signed  by  the 
Aame  of  Osborn  only,  and  thisi  without  any  order  of  court 
i^btained  for  that  purpose ;  and  that  the  interlocutory  judg« 
menta  had  been  entered  only  four  days  before  execution  of 
the  writs  of  inquiry. 

Woodworth,  (Attorney-General,)  contra,  insisted,  that 
when  a  plaintiff  nominates  two  or  three  attorneys,  whose 
names  appear  on  the  writ,  any  one  may  alone  sign  and  en- 
dorse all  proceedings  in  the  suit  Otherwise,  in  case  of 
death,  a  new  attorney  must  be  appointed.  But  in  the 
present  case  it  was  known,  that  after  suing  out  the  writs  is 
these  causes,  he  was  nominated  to  the  office  he  held,  and 
therefore  could  not  act  as  an  attorney  where  the  people  are 
not  concerned.  On  the  last  point,  if  the  notices  be  regular, 
the  entry  of  the  jvidgment  may  be  any  time  before  inquiry 
executed. 

Per  Guriam.  If  the  proceedings  were  not  correct  by 
being  in  the  name  of  one  attorney  only,  yet  the  defendants 
show  no  excuse  for  not  applying  at  an  earlier  day  of  this 
term.  This  is  fatal  to  their  motion.  Besides,  it  is  sufficient 
if  one  of  the  attorneys  appearing  on  the  writ,  continue  to 
endorse  and  sign  the  proceedings.  It  must  be 
presumed  the  defendants  *were  not  misled,  but  [*110] 
knew  they  were  the  parties  meant  by  the  original 
Suit.  As  to  the  second  objection,  there  is  no  force  in  it. 
The  settled  practice  is  to  allow  of  notice  of  inquiry  being 
given  at  any  time  after  default,  and  it  is  enough  if  the 
interlocutory  judgment  be  entered  at  any  day  before  exe- 
cution of  the  writ  of  inquiry. 

LmNGSTON,  J.  I  concur  in  the  decision  of  the  court  on 
the  question  in  this  case.  But  I  do  not  say,  if  two  person! 
be  attorneys  on  the  writ,  one  may  go  on  with  the  pro<!seed- 
ings  in  his  name  singly.  Were  one  to  die,  then  the  right 
to  carry  on  the  suit  would  survive.    On  the  points  now 
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sfore  ua,  I  consider  the  appointment  of  Mr.  Woodwortb 
)  the  place  of  Attorney-General,  as  a  species  of  civil 
iath.  Therefore,  on  the  present  occasion,  I  agree  with 
le  opinions  of  my  brethren.  The  defendaats  can  take 
)ttiiDg  by  their  motion. 

Motion  refused. 


School  HAKER  against  TRAHa 

kkta  decUioD  be  made  orwliich  coiui«el  Unot  apprised,  the  court  will  In 
■ome  cans  kllow  of  its  being  urged  u  an  excuse  for  not  makiDg  an  earliei 
ipplicatioQ.  Under  ipecUlcircuoutatiCM  a  juttice'i  return  majr  be  amendad 
titer  enora  asvgaad. 

This  was  an  application  for  a  rule  on  a  justice  of  the 
ace  to  amend  hia  return,  by  inserting  the  erideDce(a)  he 
erruled  in  a  cause  before  him. 

a)  The  pracUce  uf  granting  mlea  on  Jotticea  to  return  tbe  evidenca  hat, 
□e  the  proviaionH  by  statute  Tor  that  purpose,  {Dodgt  r.  Coddingtati,  3 
ina.  Hep.  147,)  nearly  superseded  the  amending  the  return.  The  nil« 
ma  to  be^  that  whererer  tbe  teatinoDy  nigbt  influence  the  dedsiou,  tlM 
ut  will  order  an  amendment,  or  that  it  b«  returned ;  as  by  inserting  evi- 
ice,  which  iiad  been  rejecteil  ofa  Tormer  trial  for  the  same  cause  of  action 
terv.  iMUntr.foat,  384.     But  where  tbelact  if  returned  would  nolTaiy 

judgment  of  the  court,  it  will  not  be  ordered.  Ktder  r.  Adamg,  3  Caines* 
p.  31.  If  the  jusUce  iu  making  bis  return  baa  been  impooed  on  by  Uie 
imaj,  leave  will  be  given,  upon  notice  oftlie  motion  and  affldavit  oT  the 
i,  u>  amend  according  to  the  truth  of  the  rase;  (Simpson  r.  Oatttr,  G 
LOB.  Rep.  360,)  but  the  court  will  not  order  a  JusUce  to  amend  his  return 
tntj  to  what  he  has  sworn ;  (Stdtr  v.  Adam*,  uK  ngi)  nor,  *(ler  a  pre. 
tand  speciSo  return  to  all  thefoctain  the  aOdaTlt  on  which  tbaetrtiarari 
I  granted,  will  they  order  him  to  amend  his  return  on  lactB  iu  a  lubee- 
«it  and  supplementary  alBdaTit;  {BuOa-  r.  JTMyr^  3  Jotoa.  Bep.  1B3,) 

will  they  tako  notioe  of  fiiela  returned  fhim  hearaay,  ss  the  justice  must 
in  (tarn  bis  own  knowledge ;  (Jfeicly  t.  Laadint,  ibid.  193,)  tbetvfora^ 
>r  osnnot  be  assigned  on  aoch  «  part  of  a  return.    1±  ibid.     See  DarkM 
iraOM,  1  Cones'  Rep.  601. 
lI)  aCSdaTiU  to  amend  a  return  aa  to  maCteri  of  bat,  ought  to  state  then^ 
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Smith  read  an  affidavit  showing  that  the  cause  had  been 
brought  up  by  certiorari^  errors  assigned  and  joinder.  He 
contended,  therefore,  the  application  was  too  late. 

Jimes^  contra.  If  we  have  been  too  late,  it  arises  from  a 
mistake  of  a  decision  of  the  last  term,  in  which  we  thought 
the  court  had  ruled  they  would  order  a  return  to  be 
amended  by  setting  forth  the  evidence  overruled,  when 
that  evidence  was  the  only  reason  on  which  the  judgment 
could  be  impeached.  No  report  is  as  yet  furnished  of  this 
adjudication,  and  the  knowledge  we  have  of  it  is  hearsay. 

Per  Curiam.  We  presume  the  counsel  ignorant  of  the 
decisions  of  May  and  February  terms  last  past,  by  which 
we  allowed  rules  on  justices,  ordering  them  to  return  evi- 
dence in  special  cases.  This  therefore,  is  a  sufficient  excuse 
for  the  court  to  interfere  at  this  late  stage  of  the  causa 

EIent,  Ch.  J.  I  dissent  from  this  opinion.  The  coun- 
sel are  bound  to  know  the  law  at  their  peril.  The  court 
did  not  make  any  new  rule,  but  only  applied  principles  al- 
ready known  to  new  cases.  It  is  a  good  rule,  and 
ought  to  be  enforced,  *that  after  a  party  assigns  er-  [*111] 
rors,  he  waives  all  objections  to  the  sufficiency  of 
the  return. 

Motion  granted. 

that  the  court  maj  judge  of  their  materiality.  Leonard  v.  SunderUn^  3 
Gaines'  Rep.  136.  As  to  misprisions,  it  seems  never  too  late  to  apply  for  an 
amendment  It  will  be  granted  after  argument  on  the  errors  assigned,  and 
the  Judgment  of  the  court  pronounced ;  {Day  v.  Witber,  post,  3t6,)  so  if  in 
the  errors  assigned  after  joinder;  {Moore  ▼.  Baoon^  3  Caines'  Rep.  83,)  and 
after  a  rule  to  assign  errors,  a  mis-statement  of  the  form  of  the  action  may 
be  amended  by  the  af&davit  on  whidi  the  certiorari  was  granted.  Knapp  y, 
rahn«r^  1  Caines'  Rep.  486. 
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DsKKis  and  Williams  against  Ludlow. 

Whether  a  vessel  which  moves  down  a  river  on  the  route  in  a  voyage  in* 
sured  has  actually  sailed  on  it,  is  a  fact  depending  on  circumstances  and 
the  quo  ammo.  If  she  has  not  taken  her  oaptarn  on  board,  it  is  a  pre* 
sumption  that  she  has  not  commenced  her  voyage,  though  all  her  papeir^ 
clearance  and  lading  bo  taken  in.  The  nautical  day  begins  at  twelve 
o*clock  at  noon.  On  a  warranty  depending  on  a  matter  of  fact^  the  jury 
are  the  proper  judges. 


This  was  an  action  on  a  policy  of  insurance  on  the  body 
of  the  brig  Brothers,  Brown,  master,  valued  at  4,500  dol- 
lars, at  and  from  Savannah,  in  Georgia,  to  Martinique.  In 
the  margin  of  the  policy  was  written  "sailed  early  in  Octo^ 
ber ;"  at  the  bottom  of  the  instrument  were  inserted  the 
following  words:  "A  brigantine  Brothers,  Captain  Par- 
sons, it  is  said,  has  been  spoken  with  at  sea  with  a  sick 
crew,  warranted  not  to  be  the  brig  Brothers  insured  by  this 
policy." 

At  the  trial,  the  subscription  of  the  policy,  the  interest, 
abandonment,  a  sailing  on  the  voyage,  and  that  the  vessel 
bad  never  been  since  heard  of,  were  admitted.  That  Wil- 
liams, one  of  the  plaintiffs,  was  thenjtt  Savannah,  and  Den- 
nis, the  other,  in  New  York,  and  continued  there  till  the 
7th  of  November,  when  the  policy  was  effected,  were  facts 
acknowledged  to  be  true. 

The  plaintiff  also  admitted  that  the  bills  of  lading  for 
the  cargo  were  dated  on  the  14th  of  September,  and  the 
clearance  on  the  16th. 

By  the  testimony  adduced  under  a  commission  issued  to 
Savannah,  it  appeared  that  the  vessel,  about  the  date  of 
her  clearance,  dropt  down  from  the  wharf  with  a  pilot  on 
board,  to  a  place  called  Five  Fathom  Hole,  about  three 
miles  from  the  town  of  Savannah.  That  the  crew  were 
then  all  healthy  and  adequate  to  the  ship's  duty.  That 
from  thence  she  went  about  eleven  miles  further  down  the 
river  to  a  place  called  Cockspur.     That,  both  at  Five  Fa 
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thorn  Hole  ai>d  Cockspur,  Tessels  of  heavy  burden  finish 
their  lading,  and  at  the  latter  often  wait  for  orders  and  orer* 
haul  their  rigging.    That  the  brig  in  question  lay  there 
sixteen  days,  on  account  of  the  sickness  of  the  master,  who 
on  the  evening  of  the  80th  went  on  board,  and  sailed  on 
the  first  or  second  day  of  October,  on  the  voyage  insured. 
That,  in  the  opinion  of  one  of  the  persons  examined,  Oock 
spur  has  alwayd  been  considered  as  in  the  port  of 
Savannah,  and  he  ^should  think  a  vessel  not  out     [*112] 
of  the  port  of  New  York,  till  after  she  had  left 
Sandy  Hook. 

The  defendant  on  his  part  read  in  evidence  a  letter  fVom 
the  captain  to  the  plaintiff  Williams,  dated  the  80th  of 
September,  on  board  the  brig  Brothers.  This  epistle  com- 
mences with  these  words :  "  At  last,  my  dear  friend,  Mr. 
Williams,  I  am  at  sea,  with  all  hands  sick  except  two, 
and  in  a  few  days  expect  to  get  my  men  once  more  on 
their  legs ;  they  are  all  better  to-day.  The  pilot  says  he 
shall  charge  six  dollars  extra  for  dropping  to  Five  Fathom 
Hole,  which  I  think  unjust."  On  the  trial  the  defendant, 
after  due  notice,  called  on  the  plaintiffs  to  show  an  account 
of  pilotage  against  the  Brothers  which  had  been  presented 
to  the  underwriters  as  one  of  the  documents  in  proof  of 
loss.  The  plaintiff  alleged  it  had  not  been  returned,  but 
the  judge  admitted  evidence  of  its  contents  to  be  given,  on 
proof  being  made  of  its  having  been  submitted  to  the  in- 
surers, though  no  testimony  was  adduced  to  show  by  whom 
it  was  written.  The  heading  of  this  bill  was  thus :  ''James 
Brown's  bill  of  pilotage  of  brig  Brothers.  Took  charge 
the  18th  September ;  detention  on  board  from  the  18th  to 
the  80th  September. 

dola.  ets. 
*' At  two  dollars  per  day,  •        -        82  00 

Vessel  drawing  11  1-2  feet  water,       •        16  SO 
Dropping  to  Five  Fathom  Hole,"      •         6  00 

54  50 
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The  judge  charged  that  if  the  vessel  had  not  a  compe- 
tent crew  when  she  sailed  on  the  voyage  insured,  the  un- 
derwriters were  not  liable.  That  the  captaic's  letter  was, 
in  his  opinion,  more  to  be  relied  on  than  the  testimonj^ 
under  the  commission  taken  so .  long  after  the  occurrence 
of  the  facts  it  stated.  That  in  his  opinion,  the  vessel  could 
be  considered,  within  the  intention  of  the  parties,  as  sailing 
on  the  voyage  insured  only  from  the  time  of  her  final  put- 
ting to  sea  from  Cockspur,  and  what  that  time  was,  was  a 
matter  of  fact  to  be  determined  by  the  weight  of  testimony, 
of  which  they  were  the  competent  judges. 

Upon  this  direction,  the  jury  found  for  the  plainti£^  and 
the  defendant  moved  to  set  aside  that  verdict. 


[*118J  *Pendkton^  for  the  defendant.  The  learned 
judge  before  whom  the  cause  was  tried,  misdi* 
rected  the  jury  as  to  the  compliance  with  the  warranty,  re- 
specting the  sailing  of  the  Brothers ;  because,  when  she 
broke  ground  with  her  clearance,  cargo  and  papers  on 
board  in  the  river,  she  commenced  her  voyage,  and  the 
period  of  her  departure  must  be  dated  from  thence.  If  this 
be  not  so,  she  in  fact  went  to  sea  on  the  80th  of  September. 
Thus  says  the  captain's  letter;  thus  the  calculation  from 
the  bill  for  pilotage :  16  days  from  the  13th  of  September 
make  exactly  the  time,  allowing  one  day  for  goipg  to  Five 
Fathom  Hole.  This,  as  evidence  adduced  by  themselves, 
in  support  of  their  claim,  is  conclusive.(a)  Secondly,  there 
was  an  undue  concealment  in  not  communicating  that  the 
vessel  was  detained  two  weeks  in  the  river,  this  being 
proved  to  be  material,  from  the  health  of  the  crew  of  an- 
other brig  of  the  same  name  having  been  made  a  subject  of 
warranty.     The  warranty  of  the  vessel's  sailing  has  not 

(a)  Orotari  y.  Smith  A  SmUh^  sittings  at  New  Yoric,  17  th  Kovember, 
1802,  before  Livingston,  J.  The  plaintiff  had  given  in  the  amount  of  hia 
freight  claimed,  to  have  hia  proportion  of  an  average  against  the  iinder- 
ivritors  ascertained.  On  notice  to  produce  it,  and  the  adjustment,  he  did 
not  comply.  Parol  evidence  admitted,  and  the  learned  judge  seemed  to 
thiuk  kirn  concluded  by  his  statement 
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been  complied  with,  whether  we  consider  her  departure 
from  Cockspur  or  the  wharf  the  true  criterion.  That  it  waa 
not  in  October  is  evident.  The  captain  says  on  the  80th 
of  September  he  was  at  sea,  and  this  letter  in  which  he  so 
says  was  shown  to  substantiate  the  loss.  This,  then,  was 
previous  to  the  day  of  departure  warranted.  We  contend 
that  the  judge  was  incorrect  in  his  charge  as  to  what  shall 
be  deemed  the  time  at  which  a  vessel  sails  on  a  voyage  in- 
sured.  When  she  has  all  her  cargo  and  all  papers  on 
board,  she  must  be  considered  as  on  her  voyage  from  the 
time  of  making  sail  outwards.  In  Bond  v.  NuU,  (Cowp. 
601,)  on  an  exactly  similar  point,  the  whole  question  turn- 
ed on  whether  the  vessel  was  "  on  her  voyage  homeward." 
Cowp.  606.  There,  notwithstanding  she,  in  strict  terms^ 
but  not  in  law,  deviated  a  little,  for  the  purpose  of  meeting 
with  convoy,  the  underwriter  was  liable,  because  her  first 
departure  was  within  the  policy.  So  in  JBIar?  v.  Harris^ 
Doug.  848,  857 ;  TheUuson  v.  Ferguson,  ibid.  846,  861.  On 
the  point  of  concealment  there  can  be  yery  little  doubt. 
The  fact  of  all  the  hands  being  sick,  but  two,  was  known 
to  Williams ;  the  knowledge  of  one  partner  must,  in  this 
case,  be  the  knowledge  of  both,  especially  as  it  was  from 
such  partner  that  the  orders  for  insurance  came, 
and  the  date  *of  Brown's  letter  shows,  that  after  [*114] 
its  receipt,  the  instructions  for  insurance  must  have 
been  forwarded. 

Miggs  and  Hoffman,  contra.  So  far  as  matters  of  fact  arc 
concerned,  the  jury  have  determined,  and  by  their  verdict 
it  is  evident  they  decided,  that  the  vessel  sailed  according 
to  the  warranty,  for  that  was  the  point  submitted  to  them. 
It  is  a  matter  of  fact  as  to  time ;  that  time  they  have  found 
to  be  "  early  in  October."  If  we  suppose,  what  is  very 
natural,  the  18th  to  have  been  mistaken  for  the  15th,  which, 
as  the  clearance  is  on  the  15th,  is  a  reasonable  supposition, 
then  the  16  lay-days  will  bring  it  exactly  to  the  time ;  16 
and  16  make  81 ;  and  on  the  1st  of  October,  the  pilot 
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Bweara  she  sailed.  If  the  captain  wrote  his  letter  on  the 
moTDtng  of  the  Ist  of  October,  as  all  sailors,  when  at  8el^ 
compute  by  the  nautical  day,  it  would  be  the  ^Oth  of  Sep- 
tember, They  begin  their  day  at  12  o'clock  at  noon,  con 
nequently^  it  does  not  determine  till  12  o'clock  in  the  next 
day,  which  is  12  hours  after  our  day  has  run.  The  first 
day  therefore,  of  any  month  is,  to  a  sailor,  12  hours  after 
that  day  has  commenced,  according  to  the  reckoning  of  a 
landsman ;  because  the  computation  at  sea  is  from  the  me* 
ridian  observation,  from  12  to  12  in  the  day ;  but  on  shore, 
from  12  to  12  at  night.  It  is  manifest,  then,  the  first  part 
of  a  sailor's  day  is  one  day  behind  that  of  the  landsman ; 
and  the  last  part  of  a  sailor's  day  is  one  day  before  it. 
This  the  jury  took  into  consideration,  and  found  accord* 
iDgly.  The  true  point  of  time  at  which  we  say  a  voyage 
commences,  is  that  point  at  which  a  vessel  weighs  anchor, 
with  the  idea  of  no  longer  stopping.  Everything  else  is 
in  .preparatorio.  It  is  in  evidence  that*  the  going  to  Cock- 
spur  was  for  the  health  of  the  crew,  and  to  wait  for  the 
captain.  That  vessels  load  there,  and  it  is  considered  us 
in  the  port  of  Savannah.  To  say  when  a  vessel,  loaded 
and  cleared,  moves  from  a  wharf  is  a  commencement  of  a 
voyage,  would  be  to  say,  if  a  vessel  draws  into  the  stream 
she  is  on  her  ii^.  A  departure,  with  intent  to  proceed, 
can  never  be  asserted  before  the  captain  is  on  board.  The 
case  shows  that  did  not  happen  till  the  80th  of  September. 
In  Park,  838,  it  is  expressly  said,  that  a  vessel  is  not 
deemed  to  have  left  the  port  of  London  till  she  has  quitted 
Gravesend,  20  miles  below  the  place  from  whence  she 

sails ;  because  to  that  extent  the  port  of  London 
[*115]     *reaches.    At  Cockspur,   therefore,   the  voyage 

commenced.  The  climate  of  Savannah,  and  the 
constant  weakly  state  of  the  crews  at  the  period  when  the 
Brothers  sailed,  is  matter  of  general  notoriety,  and  there* 
fore  need  not  be  communicated.  Carter  v.  Boehm,  8  Burr. 
1905 ;  1  Bl.  Rep.  593,  S.  C.  No  concealment  of  a  material 
fact  can  therefore  be  pretended  ;  and  the  testimony  is  con* 
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elusive  that  the  Brothers  was  a  healthy  yessel.  The  argu^ 
ment  derived  from  the  bill  for  pilotage  can  have  no  kind 
of  weight ;  because  the  only  i*eaaon  why  patol  evidence  of 
a  paper  can  be  given,  is,  that  the  party  served  with  notice 
to  prodace  it,  has  it  in  hid  possession.  Nothing  c^  that 
kind  appears  here.  Besides,  it  was  not  evidence,  nor 
would  it  have  been  so,  had  a  regular  protest  been  made. 
Earison^  in  reply.  A  protest  is  not  received  as  evidence, 
because  it  is  supposed  the  captain  can  be  produced.  It  hat 
been  decided  that  a  paper  produced  by  a  person,  though 
not  allowed  to  be  evidence  for  him,  was  conclusive  against 
him.  K  so,  allowing  the  letter  not  to  be  regular  testimony, 
it  is  by  the  act  of  the  plaintifGs  in  bringing  it  forward 
made  good.  It  is  to  be  remembered,  too,  they  were  part- 
ners ;  that  the  knowledge  of  the  one  was  the  knowledge 
of  bothy  and  on  this  account,  as  all  that  Williams  knew  is 
not  pretended  to  have  been  communicated,  there  was  an 
undue  concealment.  Whether  the  ship  sailed  pursuant 
to  the  warranty,  depends  on  what  shall  be  the  time  and 
place  of  departing  on  ber  voyage.  She  must  be  considered 
as  on  her  route  from  the  instant  when  she  begins  to  move 
towards  her  port  of  destination  with  an  intent  so  to  do. 
Otherwise,  in  a  large  port,  such  as  New  York,  the  policy, 
if  it  be/rom  the  port,  will  not  attach  during  a  period  that 
may  be  as  replete  with  danger,  as  any  part  of  the  voyage. 
This  would  expose  all  our  commerce  to  be  at  the  risk  of 
the  merchant,  for  the  whole  length  of  the  river,  down  to 
the  Hook.  The  reason  why  a  vessel  sailing  from  the  port 
of  London  may  be  said  not  to  leave  it  till  she  passes 
Gravesend,  is,  that  she  there  takes  on  board  her  last  paper, 
the  cocket    That  reasoning  will  not  apply  here. 

Kknt,  Ch.  J.  delivered  the  opinion  of  the  court    The 
defendant  moves  for  a  new  trial  on  the  following  grounds: 

1.  Because  the  time  of  sailing  was  when  the  vessel 
broke  ground  at  Savatinah,  with  her  clearance, 
eargo,  *and  papers  on  board  ;  2.  Because  in  fact,     [*llrt] 
she  went  to  sea  on  the  30th  September;  S.  Beca Jse 
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the  brig  had  a  sick  crew,  and  was  detained  in  the  rive; 
two  weeks,  and  these  facts  were  material  and  ought  to 
have  been  disclosed,  they  showing  that  she  was  not  com* 
petently  equipped  when  she  sailed.  It  is  admitted  as  a  fact 
ascertained  since  the  trial,  that  William  Brown,  when  he 
wrote  the  letter  stated  in  the  case,  was  part  owner  of  the 
brig ;  and  further,  that  the  vessel  cleared  out  at  the  custom* 
house  at  Savannah,  for  Martinique,  on  the  15th  of  Sep* 
tember,  1799.  1.  As  to  the  inception  of  the  voyage  (see 
Henshatv  v.  Jfar.  Ins.  Co,,  post,  274,)  by  sailing  from  the 
port  of  Savannah,  or  from  Cockspur;  this  will  depend  on 
the  quo  anivio,  or  bona  fide  intent  of  the  party.  In  the 
present  case,  it  is  very  clear  the  voyage  did  not  commence 
till  the  vessel  left  Cockspur.  She  left  the  port  of  Savan- 
nah for  a  temporary  purpose,  distinct  from  the  object  of 
the  voyage,  and  the  captain  was  left  behind  sick.  I  have 
no  doubt  that  the  sailing  in  the  policy,  when  accompanied 
with  the  explanatory  facts,  meant  the  going  to  sea  from 
Cockspur.  2.  With  respect  to  the  real  truth  of  the  case, 
whether  the  vessel  did  actually  sail  from  Cockspur  prior 
to  the  1st  day  of  October  or  not ;  and  whether,  when  she 
sailed,  she  had  a  crew,  in  point  of  health,  competent  for 
the  voyage,  there  is  undoubtedly  a  contrariety  of  evidence, 
and  a  difficulty  in  arriving  at  a  satisfactory  conclusion. 
On  the  one  side  there  is  the  written  testimony  of  the  cap- 
tain's letter,  and  the  account  of  pilotage  from  James  Brown 
(supposing  it  to  be  a  true  paper)  in  favor  of  the  allegation, 
that  the  vessel  must  have  sailed  prior  to  the  time  stated  in 
the  warranty.  On  the  other  side,  it  was  proved  by  the 
pilot  who  conducted  the  vessel  to  sea,  and  supported  by 
the  testimony  of  two  other  pilots  who  attended  him, 
that  the  vessel  did  not  leave  Cockspur  before  the  1st  of 
October.  In  deciding  on  the  preponderance  of  these  con- 
tradictory statements,  I  feel  and  acknowledge  the  force  of 
the  remark  of  Baron  Gilbert,  that  written  testimony  must, 
from  the  nature  of  man,  be  of  higher  credit  in  the  scale  of 
probability;  but  on  the  other  hand,  there  are  just  criti- 
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cisms  to  be  made  respectiDg  these  papers,  which  must 
bring  them  down  to  a  level,  at  least,  with  the  underwrite 
ten  documents.  O&e  is,  that  seamen  reckon  at  sea 
from  nooti  to  &oon,  and  would  naturallj  date  *a  [*117} 
letter  written  at  sea  before  12  o'clock  of  the  1st 
of  October,  as  of  the  preceding  day ;  and  another  is,  that 
the  pilotage  bill  was  probably  mistaken  as  to  figures,  and 
that  the  13th  was  intended  for  the  l5th.  If  so,  that  ao- 
oount  will  correspond  with  the  allegation  that  the  vessel 
sailed  on  the  1st  of  October ;  and  the  reason  to  infer  this 
is,  from  the  facility  with  which  such  a  mistake  as  to  those 
figures  may  arise,  and  from  the  fact^  that  the  bills  of  lading 
were  not  signed  till  the  14th,  which  would  bring  it  a  day 
after  the  sailing  according  to  the  one  construction.  The 
facts  respecting  the  crew's  health  seem  to  be  involved  in 
equal  uncertainty,  and  as  these  were  all  questions  of  credi- 
bility  and  fact,  proper  for  the  decision  of  the  jury,  which 
were  fairly  submitted  to  them,  and  there  is  no  reason  to 
suppose  any  new  light  can  be  thrown  on  the  subject,  and 
the  best  informed  man  may,  and  would,  probably,  differ 
as  to  the  hcts^  we  are  of  opinion  the  verdict  ought  not  to 
be  disturbed.  We  the  more  easily  adopt  this  opinion 
when  we  consider  that  the  principal  point  in  the  cause, 
whether  the  vessel  did  actually  sail  on  the  80th  September, 
or  1st  of  October,  is  a  matter  of  sumniun  jus,  and  is  to  be 
reckoned  among  the  apices  of  the  law,  rather  than  a  part 
of  the  substantial  merits  of  the  case ;  therefore  the  deteno- 
ant  takes  nothing  by  his  motion. 

Kew  trial  refhse.?. 
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BoGET  against  Mebrit  and  Clapp. 

On  on  ag^reoment  to  accept  notes  in  pajment  of  goods  sold,  if  before  deliverf 
the  notes  turn  out  bad,  a  tender  and  refusal  of  them  is  no  payment,  unleai 
the  vendor  agreed  to  run  the  risk  of  their  being  paid. 

This  was  an  action  for  not  delivering  220  barrels  of 
flour,  according  to  agreement.  On  the  trial  the  follovring 
appeared  to  be  the  circiimstances  of  the  case : 

The  plaintiff^  through  the  intervention  of  a  broker, 
known  to  be  acting  for  him,  about  the  18th  of  January, 
1800,  asked  the  defendants  if  they  would  sell  the  above 
quantity  of  flour  for  the  note  of  Joseph  Lyon.  They  re- 
plied, they  would  give  an  answer  if  he  would  call  the  next 
day.  He  called,  and  produced  a  note  of  Lyon's  for  two 
thousand  two  hundred  and  fifty  dollars,  drawn  in  favor  of 
one  John  Palmer,  and  endorsed  by  him  in  blank.  At  the 
same  time  the  agreement  was  made  by  the  defend- 
[*118]  ants  ^to  sell,  and  a  memorandum  of  the  sale  given 
to  the  broker,  in  this  form : 

"  220  barls.  S.  Flour, 

"  $10— $2,200 For  Lyon's  note, 

"  1  mo.  18th,  1800,  "  Merrttt  &  Clapp.'' 

When  this  was  done,  it  was  understood  that  the  differ- 
ence between  the  note  and  the  value  of  the  flour  should  be 
paid  by  the  defendants,  but  the  note  was  not  delivered 
over  to  them.(a)  Shortly  after  they  met  the  broker,  and 
ftsked  him  why  he  did  not  take  away  the  flour ;  to  which 
he  replied,  the  plaintiff  was'  not  yet  ready  for  it.  In  a 
few  days  the  broker  called  on  the  defendants,  and  de- 
fnanded  the  flour,  tendering  the  note  at  the  same  time. 


(a)  QtuBre^  whether  the  delivery  would  have  altered  the  case,  without  an 
a  *tua1  agreement  to  take  the  chauce  of  payment  See  7  D.  i  S.  65,  the 
wordfl  of  Lord  Kenjon. 
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The  defendants,  however,  refused  to  deliver  it,  alleging,  as 
a  reason,  that  the  maker  had  failed  the  day  before.  When 
the  note  was  thus  tendered,  whether  it  "was  endorsed  or 
not  by  the  plaintiff,  did  not  appear,  though  at  the  time  of 
trial  his  name  was  on  it,  but  in  a  great  measure  obliterated. 

The  declaration  contained  three  counts.  The  first,  on 
a  special  agreement,  made  on  the  18th  of  January,  1800, 
to  deliver  220  barrels  of  superfine  flour,  at  10  dollars  per 
barrel,  to  be  paid  for  in  a  note  of  one  Joseph  Lyon,  bear- 
ing date  the  7th  of  November^  1799,  payable  five  months 
after  date,  with  an  averment  of  a  tender  and  refusal,  on 
the  SOth  of  January,  1800.  The  second  count,  on  a  sale 
of  220  barrels,  &c.  to  be  paid  for  in  a  similar  note,  in  con- 
sideration of  which  sale,  and  a  promise  of  the  plaintiff  to 
pay  in  such  a  note,  the  defendants  promised  to  deliver, 
with  an  averment  of  a  tender  and  refusal.(a)  The  third 
count  on  a  sale  by  the  defendants  to  the  plaintiff  of  220 
barrels  of  superfine  flour,  at  ten  dollars  per  barrel,  with 
an  averment  of  an  offer  to  pay,  demand  and  refusal. 

The  general  is^ue  being  pleaded  to  all  the  counts,  a  ver- 
dict was  t^en'for  the  plaintiff  by  consent,  subject  to  the 
opinioiTof  the  court,  whether  it  should  stand  or  a  nonsuit 
be  entered. 

BamiUon,  for  the  plaintiff.  Whenever  a  specific  thing 
is  to  be  exchanged  for  another  things  after  the  agreement 
is  completed,  the  article,  that  is,  as  it  were,  the  price  of  the 
purchase,  is  at  the  risk  of  the  vendor,  and  the  goods  soid 
at  that  of  the  vendee.  This  is  a  principle  both  in 
'^the  Boman  and  our  law.    Just.  lib.  8,  tit  24,  s.  S,     [*119] 


(a)  Wliere  a  sale  of  goods  is  made  at  a  certain  credit,  to  be  then  piud  fot 
in  a  bill  at  a  certain  date,  and  no  particular  bill  is  specified,  it  means  a  bill 
accepted  by  the  vendee ;  therefore,  in  an  action  by  a  vendor  for  not  giving 
a  bill  in  pnrsaaooe  of  such  a  sale,  the  plaintiff  must  prove  thst  he  drew  a 
bQl  on  the  defendant,  who  refused  to  accept,  and  the  circumstance  that  the 
defendant  was  insolvent  and  had  dishonored  his  acceptances  is  not  adispeiip' 
■ation  to  the  plaintUC    Beed  v.  JTestoer,  2  Com.  on  Cont  229. 
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fol.  78 ;  2  BK  Comm.  446,  449.  KxckaDge  is  where  one 
thing  is  to  be  commuted  for  another^  and  such  was  the 
case  here :  a  note  was  to  be  given  for  the  flour,  not  money  to 
be  paid ;  therefore,  the  loss  from  the  note's  proving  bad(a) 
to  be  borne  by  the  defendants. 

Hiker  and  Barison^  contra.  The  principles  relied  on  do 
not  apply.  The  plaintiff  cannot  recover  on  either  of  his 
counts.  The  first  and  second  are  not  maintained  by  the 
evidence.  The  first  is  on  an  agreement  to  pay  a  certain 
specific  note  of  the  precise  sum ;  the  written  agreement  or 
memorandum  refers  to  no  such  note.  The  second  can  as 
little  be  maintained ;  it  states  the  sale  to  be  for  a  similar 
note :  the  evidence  is,  that  it  was  to  be  paid  iot  in  one  of 
2,250  dollars,  and  the  difference  to  be  paid  by  the  de- 
fendants. In  Penng  v.  Porter^  2  East,  2,  the  court  of  king  a 
bench  held  that  a  contract  to  deliver  40  or  60  bushels  of 
wheat,  at  the  option  of  the  plaintiff^  must  be  declared  on 
in  the  alternative,  and  not  as  an  absolute  contract,  though 
the  plaintiff  had  elected  to  deliver  only  forty.  That  case, 
and  those  to  which  it  refers,  establish  the  evidence  in  this 
to  be  fatally  variant  On  the  third  count  there  can  be  no 
recovery,  for  there  was  not  a  particle  of  evidence  in  its 
support.  Besides  these  objections,  the  contract  is  void 
under  the  statute  of  frauds,  for  the  memorandum  or  agree- 
ment was  signed  only  by  one  party,  and  therefore,  though 
obligatory  on  them,  could  not  be  enforced  against  the 
plaintifCi :  this  renders  the  whole  a  mere  nudum  paoiwoL 
The  cases  on  stock  contracts  evince  this ;  for  though  one 
may  sign,  obliging  himself  to  sell,  that,  without  a  counter 
instrument  binding  the  other  to  accept,  creates  no  bargain. 
In  addition  to  the  authority  from  East,  we  rely  on  the 
anonymous  case  from  1  Lord  Baym.  735,  and  the  references 
there  made. 


(a)  ▲  note,  bili  or  draft,  which  tunui  out  to  be  unprodafitiva^  if  giYon  ic 
paymoBt^  may  be  treated  as  a  mere  nollitj.  FaAfoifA  t.  itoiwfl^  6  P.  4  A 
hi-   Owensan  y  ICorM^  7  D.  &  B.  64. 
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Hamilton^  in  reply.  The  only  object  of  the  etatatd  of 
frauds  was  to  afford  written  evidence  of  a  contract.  Both 
from  the  words(a)  and  the  principle  of  the  act,  it  ia  un- 
necessary both  parties  should  execate,  K  one  sign  and 
deliverer  oyer,  it  is  enough  ;  especially  when  the  person  to 
part  with  the  principal  thing,  the  subject  matter  of  sale,  is 
he  who  signs.  It  has  been  decided,  that  the  mentioning  in 
a  letter  that  a  party  had  agreed  to  do  a  thing,  is  a 
^sufficient  signing  within  the  statute,  though  there  [*120] 
was  no  specification  of  what  was  to  be  done.(i) 
Yin.  Abr.  tit  Agreement  Therefore,  any  note  or  memo> 
randum  is  sufficient  to  take  it  out  of  the  atatute.  A  signa- 
ture alone  will  not,  without  consideration,  create  a  contract, 
it  is  true ;  but  if  a  contract  is  disclosed  by  the  signature, 
then  the  consideration  may  be  shown—here  it  appears. 
Though  a  special  agreement  must  be  strictly  proved,  yet 
that  strictness  is  not  a  literal  strictness,  but  only  as  to  es* 
sential  circumstances. 

Spbnosr,  J.  delivered  the  opinion  of  the  court  On  the 
part  of  the  defendants,  two  objections  were  raised  to  the 
plaintiflfd  recovery :  1.  That  in  neither  of  the  counts  is  the 
contract  set  forth  correspondent  to  the  proof,  and  that  there* 
fore  there  is  a  fatal  variance ;  2.  That  the  contract  between 
thepartiesisa  nudumpactum  and  within  the  statute  of  frauds 
and  perjuries.  The  opinion  I  am  about  to  give  not  being 
founded  on  either  of  the  objections  taken,  it  will  be  un- 
necessary to  enter  into  a  minute  examination  of  them.  To 
support  the  first  exception,  the  defendants'  counsel  rely  on 
that  part  of  the  proof,  whereby  it  was  agreed  that  the  de* 
fendants  should  pay  the  difference  between  the  flour  and 
note.  This  undoubtedly  was  an  essential  part  of  the  con* 
tract,  and,  according  to  the  rules  of  pleading,  ought  to  have 
been  stated.  The  second  exception  appears  to  me  unten- 
able, and  the  true  answer  was  given  to  it  by  the  plaintiff's 

(a)  The  words  are,  "  made  and  signed  bj  the  parties," 

9f)  See  Cktrk  ?.  Wriffhtf  1  Atk.  12,  contra^  and  the  authorities  there. 
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isel :  the  statute  of  frauds  requires,  id  certain  contracts, 
imorandum  to  be  signed  by  the  parties  to  be  charged ; 
lere  are  acts  to  be  done  by  both  parties,  and  the   one 

is  to  perform  a  principal  port  (as  here  the  delivery  of 
Qour,  sign,  and  it  is  accepted  by  the  other  party,  there 
exist  no  doubt  but  that  such  contract  would  be  mutually 
j^torj.  In  this  case,  I  hold  that  there  was  a  valid  con- 
\  executory  in  its  nature ;  but  before  the  period  of  its 
lution  arrived,  the  consideration  agreed  to  be  given  by 
;>1  ain  tiff  wholly  iailed,  by  the  insolvency  of  Lyon.  The 
-  by  the  plaintiff  to  pay  in  the  note  of  a  bankrupt,  was 
an  offer  of  payment.     In  the  case  of  Owenson  v.  Morse, 

&  E.  64,  and  Fuckford  v.  MaxwtM,  6  D.  &  K  52,  it  is 
gnized  as  settled  law,  that  upon  an  agreement  to  accept 
notes  in  payment,  if  before  the  delivery  of  the 
II]  articles  'purchased,  the  notes  turn  out  not  to  be 
good,  a  tender  of  them  is  not  to  be  con^dered  a 
nent,  unless  it  was  part  of  the  agreement  to  take  them 
luch,  and  to  run  the  risk  of  their  being  paid.(a)  It 
Id  be  highly  inequitable  for  the  plaintiff  to  recover  in 
action,  when  the  defendants  have  received  no  manner 
onsideration  on  the  contract  We  are  therefore  of 
ion,  that,  on  the  merits,  the  defendants  are  entitled  to 
lament 

Judgment  of  nonsuit. 

The  Mine  point  wm  niled  in  Tkt  Peoplt  t.  Hav^  4  John*.  Sep.  398, 
bAafMT.  Wttd  mdamodur,  9  Johiui.  Rep.  310,  and  Ibrther,  tiiat  a 
It  inlhllia  not  aprooToTan  agreement  so  to  MC«p(  tfaem.  Bui  thoo^ 
be  inch  in  agnemeDt,  it  at  the  time  it  be  eDtarad  aXo,  the  Teadee 
t  frandolent  lepnaentation  oT  the  reepoosibili^  of  the  maker  oT  tlie 
the  Tender  maj  MiU  coosider  it  a»  ■  nullily,  and  proceed  oa  tlie  orig^n^ 
let.  WUanm  v.  fbnt,  6  Jahoi.  Rep.  110.  The  Uw  ia  tbe  tame,  though 
armeDt  be  in  bank  notes  which  prore  forged,  notwilbatandiDg-  th« 
«  paaaed  them  innoccntlr.  IbrWe  t.  Batfidi,  S  Jafana.  B^  43S.  For 
!  ii  not  pcfmrat  onleoa  dalj  honored.  Eren  when  the  aboTe  circiun- 
■•  do  not  occur,  it  roerety  nupendi  tlie  right  of  action  tlU  doe,  M  whicA 
I,  if  not  Btiafied,  the  partj  maj  leaoit  to  hia  original  caoae  of  artioa 
■a  T.  LmHt,  8  Jobna  Bept  38>. 
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R.  and  H.  Stewabt  against  M.  Eden,  executrix,  and  J 
and  M.  Eden,  executors,  of  M.  Edsn,  deceased. 

If  a  maker  of  a  note  cannot  be  found  when  it  is  due,  evidence  of  thaiia  Buf* 
flcient  to  support  the  general  averment  that  -the  note  wm  presented,  and 
payment  refused.  If  the  endorser  of  a  note  dated  in  Nav  York,  have  a 
house  there,  and  also  one  on  York-Island,  notice  of  non-nayment  left  at 
his  house  in  New  York  is  good.  [1]  If  a  holder  of  a  note  release  one  of 
several  joint  makers,  excepting  from  such  liability  as  he  may  be  under  to 
the  endorsers,  those  endorsers  cannot,  in  an  action  against  them  by  such 
holder,  set  up  such  release  in  discharge.  If  the  endorser  of  a  note  die 
before  it  fidl  due,  and  the  holder  in  an  action  against  the  executors  state 
that  the  endorser  promised  in  his  lifetime  to  pay,  it  is  fatal,  and  on  suoh  a 
count  a  recovery  cannot  be  had. 

This  was  an  action  by  endorsees,  against  the  executrix 
and  executors  of  the  payee  endorser,  on  a  joint  promissory 
note,  made  in  New  York,  by  Waring  and  Medcalf  Eden, 
one  of  the  defendants  in  the  suit 

The  declaration  was  in  the  common  form,  stating  a  de- 
mand  on  the  makers,  their  refusal  to  pay,  notice  to  the  de- 
ceased in  his  lifetime,  his  liability  thereon,  and  assumption 
to  pay ;  but  nothing  special  was  alleged.  To  this  plene 
admtnistraverunt,  and  non  assumpserunt  were  pleaded ;  on 
the  latter  of  which  issue  was  joined,  and  to  the  former  the 
plaintiff  replied  they  had  not  fully  administered.  The 
several  signatures  being  admitted,  the  plaintiPs,  to  prove 
the  demand  on  the  makers,  gave  in  evidence  that  the  note, 

[1]  Want  of  demand  on  the  acceptor  or  maker  will  be  excused  when  he 
cannot  be  found,  and  may  be  given  in  evidence  under  an  averment  that  the 
note  was  presented,  Ac  Herring  v.  Sanger^  3  J.  C.  71 ;  see  Boot  v.  /hmifcim, 
3  J.  B.  207 ;  Gumming  y.  /Vsfter,  Anth.  N.  P.  1 ;  Ander$on  v.  Jhrnke^  li 
Johnson,  lU;  Woodwortk  v.  Bank  of  America,  in  Error,  .19  J.  R.  230; 
Contra :  8.  C,  18  J.  R.  316 ;  Ogden  y.  Cknoley,  2  J.  R.  274 ;  Sktfidd  v.  Bay* 
ardt  3  Wsnd.  488;   Chyuga  Co.  Bank  v.  Hunt,  2  Hill,  636. 

If  the  endorsee  of  a  note  be  dead  at  the  time  it  becomes  payable,  and 
there  are  executors  or  administrators,  known  to  the  holder,  notwe  of  non« 
payment  must  be  given  to  tliem ;  tiiey  represent  the  testai;i«r  or  intestita 
Merchanitl'  Bank  ▼.  Birch's  JShr's. ;  17  J.  R.  25 ;  see  WiOis  t.  Atmr,  5  HU]^ 
234  ;   Cdy^tga  Oo,  Bank  v.  BenneU^  6  Hill,  236. 


I 


r<r 
,'i.- 


\.  r. 


'V.-    >» 


121 


GASB3  IN  TliR  SXJPRKMB  COURT. 


Stowart  T.  Bdo« 


was,  on  the  8th  of  November,  1798,  the  day  when  due, 
presented  at  the  store  of  the  makers,  but  no  person  being 
there,  the  porter  who  demanded  payment  went  into  an 
upper  room,  whore  he  was  informed  that  Waring  and 
Eden  were  out  of  town,  but  that  a  young  man  opposite 
was  their  olerk.  The  note  being  then  presented  to  him,  he 
said,  inatruotions  to  pay  it  bad  not  been  left.  The  day 
after  this  a  notice  in  the  usual  ibrm  was  carried  to  the 
dwelling  house  of  Medcalf  Eden,  the  endorser,  which  was 
found  fastened  up^  and  on  this  the  bearer  of  the  notice 
rolled  it  up,  and  put  it  into  the  keyhole  of  the  outer  door. 
It  was  admitted  that  the  deceased,  Medcalf  Eden,  shortly 
after  the  note  was  made,  retired  to  his  country  seat,  four 
miles  from  the  city  of  New  York,  where  he  died  on  the  13th 
of  September,  1798,  That  the  will,  under  which  the  de- 
ft ndanta  acted,  was  not  proved  until  the  19th  day 
[*122]  ♦of  December,  1798,  before  which  period  the 
plaintiflFs  knew  not  of  any  will,  or  who  were  exe» 
cutors ;  and  that  the  defendant  Martha  had  never  intermed- 
dled with  the  affairs  of  the  deceased^  though  enough  had 
been  left  by  him,  at  his  country  seat,  to  pay  the  bill  in 
question,  but  that  it  had  been  sold  under  executions  against 
the  other  executors,  to  satisfy  debt  due  from  them  in  their 
own  rights.  It  appeared  also  that  the  plaintiff,  on  the  17tb 
of  June,  1801,  executed  to  Henry  Waring,  one  of  the 
makers  of  the  note  on  which  the  present  action  was  foundedi 
an  instrument  in  which,  after  reciting  the  note,  the  follow* 
ing  discharge  was  contained : 

"  In  oensideration  of  one  dollar,  to  us  paid  by  Henry 
Waring^  we  do  hereby  absolutely  release  and  discharge 
him  from  aU  claims,  suits,  and  demands  which,  we  have 
against  him,  on  account  of  the  note  of  which  the  above  is 
a  copy,  excepting  always,  that  he  shall  be  responsible  to 
the  executors  and  executrix  of  Medcalf  Eden,  deceased, 
and  to  them  •<Mly,  we  guarantying  him  against  any  suits  to 
be  brought  on  the  same,  by  any  other  person  or  persons, 
obtaining  the  note  in  any  way^  except  fram  the  execute:^ 
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or  ezecutrixy  and  this  release  or  discharge  shall  not  be  oon* 
Btrued  to  afEect  oar  olaim  in  any  manner  against  the  said 
executors  and  executrix. 

(Signed)  "  R  &  H.  Stewart." 

On  the  trial,  the  counsel  for  the  defendants  raised  the 
following  points : 

1.  That  the  proof,  as  adduced  bj  the  plaintiffii,  did  not 
support  their  declaration ;  because  it  is  in  that  stated,  that 
at  the  time  the  note  became  due,  it  was  shown  and  pre- 
sented to  the  makers  and  payment  demanded  of  them ; 
whereas  the  testimony  was,  that  they  were  not  to  be  found, 
and  therefore  a  variance  between  the  fact  stated  and  the 
evidence  given. 

2.  That  the  count  states  notice  of  non-payment  given  to 
the  endorser,  by  reason  whereof  he  became  liable  to  pay, 
assumed,  and  refVised,  which  could  not  be,  as  the  endorser 
died  before  the  note  was  due. 

8.  That  the  discharge  and  release  to  Henry  Waring,  one 
of  the  makers,  was  an  exoneration  in  law  of  the  endorser, 
and  consequently  of  his  executors. 

♦4.  That  notice  of  non-payment  ought  to  have  [*128] 
been  at  the  country  house  of  the  endorser. 

5.  That  as  Martha  Eden,  the  executrix,  never  intermed* 
died  with  the  estate  of  the  testator,  against  her  judgment 
ie  bonis  testaioris  only  ought  to  be  entered,  and  she  not  held 
responsible  in  her  own  right. 

It  was  agreed,  however,  that  a  verdict  should  be  taken 
for  the  plaintifEd ;  but  that  if  the  opinion  of  the  court  should 
be  for  the  defendants,  upon  either  the  first  or  second  points, 
a  nonsuit  to  be  entered :  if  for  them  on  the  third  and  fourth 
points,  or  either  of  them,  the  defendants  to  have  the  verdict 
entered  for  them ;  and  i^  on  the  testimony  as  admitted,  the 
court  should  think  there  was  no  evidence  to  charge  the 
defendant  Martha  Eden  personally,  then  the  judgmentto  be 
ife  bonis  testaioris. 

Bicker,  for  the  plaintiff.    On  the  first  point  made  by  the 
Vol.  II.  24 
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defendants,  it  is  sufficient  to  say,  if  a  maker  of  a  note,  oi 
drawer  of  a  bill,  cannot  be  found,  or  has  deserted  his  coun« 
try,  a  demand  at  his  place  of  residence  is  sufficient.    Kyd, 
88,  (edit  1795,  p.  188,)  who  for  this  cites  Malyne.     The 
same  position  is  in  Chitty,  99.    It  may  be  still  urged  that 
the  demand  is  not  duly  alleged,  and  for  this  will  be  cited 
Baley,  109,  but  the  decision  there  has  been  overruled.  In 
Saunderaon  v.  Judge^a)  2  H.  61. 611,  it  is  said  by  the  court 
"  it  is  not  necessary  that  a  demand  should  be  personal ;  it 
is  sufficient  if  it  be  made  at   the  house  of  the  maker." 
Therefore,  if  it  be  on  a  servant,  a  wife,  or  a  child,  it  is 
enough,  and  the  manner  need  not  be  staf  ed.    On  the  se« 
cond  objection ,  though  we  admit  the  endorser  died  before 
the  bill  was  due,  yet  as  the  assumption  of  an  endorser  is 
only  a  conclusion  of  law  from  the  facts,  it  is  never  proved ; 
it  is  a  mere  formal  averment    If  a  drawee  be  dead,  the 
presentment  should  be,  I  confess,  to  his  representatives ; 
and  the  same  reason  applies  to  an  endorser.    But  that  is 
only  in  case  the  representative  lives  at  a  reasonable  dis- 
tance.    Chitty,  71.     But  if  there  is  no  executor,  then  no- 
tice at  the  house  of  the  deceased  is  all  that  can  be  given. 
Chitty,  181,  182.     As  to  the  third  ground  taken,  there  is 
not  any  thing  better  established  than  that  there  must   be 
an  actual  satisfaction  of  a  bill  or  note  by  the  maker  or 
drawee,  to  discharge  the  parties  antecedent  to  the  holder. 

An  ineffectual  execution  against  the  maker ;  nay, 
[*124]  .  *letting  him  out  from  execution  on  a  letter  o. 

license,  is  inadequate  to  work  a  discharge.  Hay^ 
Ung  V.  JfuftaH,  2  Bl.  Bep.  1285.  Bayley,  87,  88.  Chitty, 
182,  188,  to  the  same  effect  But  it  will  be  said  we  com- 
pounded. The  only  reason  why  a  composition  with  a 
maker  or  drawer  releases  the  endorsers,  is  because  it  takes 
away  the  remedy  of  the  holder.    Ex  parte  Smith,  3  Bro. 

(a)  In  this  case  the  note  was  made  payable  at  the  banking-house  of  Sans- 
derson,  and  the  question  was,  whether  a  demand  there  was  not  good.  Th« 
court  held  it  was,  and  suflScicnt  proof  of  the  general  averment  of  haying 
been  presented  to  the  maker  for  payment 
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Gh.  Bep.  1.  This  argument  2annot  operate  here,  for  the 
right  of  the  defendants  is  expressly  saved.  It  is  to  be  re- 
collected that  Waring,  the  person  released  by  the  plaintiff, 
was  a  partner  with  Medcalf  Eden,  one  of  the  executors, 
and  if  the  act  of  one  partner  is  the  act  of  another,  and  that 
of  one  executor  the  act  of  all,  then,  from  the  privity  of  the 
situation  he  occupied,  a  consent  may  be  implied  on  the 
part  both  of  the  makers  and  defendants.  The  not  present- 
ing at  the  house  in  the  country,  which  is  fourthly  insisted 
on,  must  fail,  because  the  endorser  was  not  to  be  sought  for 
at  both  his  dwelling-houses ;  for  if  a  presentment  at  one  is 
bad,  a  presentment  at  the  other  would  be  equally  so,  and 
two  bad  presentments  can  never  make  a  good  one.  On  the 
last  pointy  if  the  defendant  Martha  Eden  had  a  good  defence, 
it  ought  to  have  been  pleaded  separately ;  but  as  she  has 
joined  with  the  other  parties  she  is  concluded.  Middleton 
V.  Price,  1  Wils.  17:  Esp.  K  P.  836 ;  Philips  v.  Biron,  1 
Stra.  509.  These,  it  is  true,  were  actions  of  trespass,  bul 
the  principle  is  the  same. 

Woods  and  Hanson,  contra.  The  case  cited  from  H 
Blackstone  mentions  the  declaration  to  have  been  in  the 
usual  form ;  the  one  now  before  the  court  we  say  is  not  so, 
and  for  that  we  adduce  a  precedent  in  1  Went.  Plead.  807, 
referring  to  Carth.509,  where  the  words  ^Wion/uit  inventus^* 
are  used,  and  this  is  the  authority  Bay  ley  relies  on  in  page 
109.  This  principle  is  particularly  laid  down  in  Rushton  v. 
AspinaU,  Doug.  654,  680,  where  the  court  say,  that  though 
a  declaration  may  omit  an  inference  of  law,  when  it  sets 
forth  premises  to  warrant  that  inference,  yet,  when  it  does 
not  state  those  premises,  the  court  cannot  make  the  legal 
inference.  This  reasoning  and  authority  fully  establishes 
the  second  objection,  for  the  executors  could  not  assume 
unless  applied  to.  The  precedents  in  Went.  Plead,  on  this 
very  point,  show  the  form  that  ought  to  Have  been  adopted, 
and  the  manner  in  which  the  notice  to  the  defendants 
should  have  been  expressed.     A  promise  to  a  testatoi 
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[*126]  *will  not  be  maintained  by  showing  a  pix>miae 
to  his  executor.  Dean  v.  Orant^  1  Salk.  28.  The 
forms  of  pleading,  therefore,  require  that  the  notice  to  thQ 
defendants  should  have  been  set  forth.  The  fourth  point 
speaks  for  itself.  The  country  residence  of  the  endorser 
was  known,  and  if  the  law  requried  the  notice  to  him  to  be 
given  ^ere^  a  fortiori^  would  it  in  the  case  of  his  represen- 
tatives. But  our  principal  reliance  is  on  the  release.  la 
Kdhck  V.  Robinson^  2  Stra.  745,  taking  part  payment  from 
a  maker  of  a  note  was  held  a  discharge  of  the  endorser. 
The  exception  in  the  writing  executed  by  the  plaintiffii  was 
merely  to  enable  them  to  sue  the  defendants.  It  was  a  no- 
minal exception,  and  then,  on  the  principle  of  English  v. 
Darhy^ip)  2  Bos.  &  Pull.  61,  this  species  of  exception  will 
not  destroy  the  effect  of  the  release  in  exonerating  the 
makers.  The  same  doctrine  is  found  in  Evans,  on  Money 
Had  and  Received,  163, 170.  Besides,  it  is  a  maxim,  that 
where  an  exception  goes  to  destroy  the  substance  of  an  in- 
strument, the  exception  is  void,  but  the  instrument  stands 
good.  So  here,  the  exception  is  for  the  sake  of  "defeating 
the  legal  operation  of  the  act  done.  On  the  fifth  point, 
the  strict  rule  of  practice  may,  perhaps,  be  against  us ;  but 
as  it  is  evident,  on  the  face  of  the  case,  that  the  devastavit 
was  not  by  Martha  Eden,  perhaps  judgment  (if  any  is  to  be 
rendered  against  the  defendants)  ought,  as  to  her,  to  be 
only  de  bonis  testataris,  for  the  devastavit  of  one  executor  is 
not  the  devastavit  of  another.    Toller's  Law  of  Exec.  342. 

Hamilton^  in  reply.  The  notice  to  the  maker  must  be 
held  good,  because  every  person  in  his  situation  is  sup- 
posed to  promise  that  his  note  shall  be  paid  at  the  place 
where  dated,  unless  the  contrary  appear  on  the  face  of  the 
instrument    I  remember  a  case,  where  a  person  not  resi* 


(a)  In  that  case  it  was  ruled,  that  a  holder  of  a  note  receiving  flrom  the 
maker  part  payment,  and  secoritj  for  the  residue,  with  an  exception  of  a 
nominal  sum  to  enable  him  to  sue  the  other  parties,  released  all  th0 
endorsers. 
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dent  in  this  city  drew  a  note,  which  wte  protested  and  re* 
covered  on,  though  no  inquiry  was  made  elsewhere.  This 
is  the  law  of  France  on  this  subject,  and  it  certainly  has  all 
the  advantages  of  convenience.  If  so,  then  on  his  not  pay* 
ing  when  demanded,  the  endorser  became  liable,  and  it  is 
enough  to  state  the  right  according  to  legal  operation  and 
effisct  JUnet  v.  Gibson^  1  H.  61. 569 ;  Bishop  v.  Hayward^ 
4  D.  A  E.  470.  The  release,  as  it  is  called,  is  not  so ;  it  is 
not  under  seal ;  it  cannot  be  in  any  form  pleaded  as  a  dis* 
charge.(a)  Not  as  an  accord  and  satisfaction.  In 
short,  to  substantiate  it, •chancery  must  be  resorted  [*126] 
to.  That  the  exception  is  destructive  of  the  in- 
strument, may  perhaps  be  urged  by  Waring,  but  surely 
not  by  Eden.  But  the  instrument  is  not  defeated  by  the 
exception ;  it  was  a  contract  in  which  Waring  agreed  to 
remain  liable  to  the  defendant8,(i)  and  therefore  the  exoef  • 
tion  is  in  affirmance  of  the  intent  of  the  parties. 

Livingston',  J.  delivered  the  opinion  of  the  court.  If 
the  maker,  when  a  note  falls  due,  cannot  be  found,  nor 
payment  demanded  of  him  personally,  should  not  the  de« 
daration  state  that  fact  specially,  instead  of  averring,  gen- 
erally, "  that  the  note  was  presented  and  payment  re* 
fbsed  ?"  This  is  the  first  question  made  in  this  cause.  It 
is  agreed,  that  the  plaintiiis  might  have  stated  what  parti* 
cular  diligence  they  used,  in  lieu  of  alleging,  as  they  have 
done,  that  the  note  was  *'  presented  to  the  maker,  and  by 
him  dishonored ;"  but  it  has  been  most  usual  to  pursue  the 
latter  course^  and  no  good  reason  can  be  assigned  for  de* 
parting  firom  it.  Under  an  averment  of  the  note's  being 
{Nresented^  the  party  has  hitherto  been  permitted  to  give 
evid^ice  of  any  diligence  which  is  deemed  equivalent  to 

(^  There  cortainlj  eoald  be  fto  difBcal^  la  pk«diiig  thSa  as  an  agreement 
and  aatisiSEictioii. 

(6)  As  one  of  the  executors  was  one  of  the  makers  of  the  note  in  qnestioa, 
^ttcere,  whether  any  action  could  Iiave  been  maintained  by  them  against  the 
makers.    See  MsoMtmrmg  v,  Nmiman,  3  Bos  Jb  P\ill.  120i 
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an  actual  presentation  of  it  to  the  maker.  Precedents  are 
generally  this  way,  and  if  in  some,  the  whole  matter  in- 
tended to  be  insisted  on  as  evidence  of  a  demand  be  set 
forth,  it  only  proves  that  either  form  is  good.  In  Saunder' 
son  and  others  v.  Judge^  2  H.  Bl.  510,  the  declaration  stated 
that  "  the  note  was  presented  to  the  maker  for  payment.*' 
No  demand,  however,  had  been  made  of  him,  for  he  had 
absconded,  and  could  not  be  found.  The  judge,  therefore, 
nonsuited  the  plaintiffs,  supposing  an  actual  demand  neces- 
sary. This  nonsuit  was  set  aside,  although  it  was  con- 
tended, as  here,  that  the  plaintiflFs,  having  averred  that  the 
note  was  presented  to  the  maker  in  person,  ought  to  have 
been  held  to  proof  of  that  fact.  The  court  disregarded  this 
objection,  and  recognized  the  principle  that  due  diligence 
in  the  holder  to  obtain  pay  men  t,  without  an  actual  demand, 
is  good  evidence  to  support  such  aVerment  It  is  true^ 
that  in  Bayley  on  Bills,  p.  110,  it  is  said,  ''  that  if  a  note 
be  alleged  to  be  presented,  and  payment  refused,  evidence 
cannot  be  given  of  the  maker's  not  being  found  ;"  but  this 

is  a  decision  at  nisi  prius,  on  which  it  would  be 
[*127]     capricious  to  alter  a  practice  of  declaring,  *which 

has  been  pretty  uniformly  followed,  since  the  in- 
troduction into  general  use  of  bills  of  exchange  and  prom- 
issory notes.  The  case  of  Starke  v.  C/ieesman,  from  Oar- 
thew,  so  much  relied  on  by  defendants,  prove  nothing 
more  than  that  it  is  sufficient  to  aver  that  the  drawer  of  a 
bill  was  not  found,  without  stating  that  inquiry  had  been 
made  after  him,  and  that  such  form  of  declaring  is  good. 
This  is  not  disputed  ;  but  it  does  not  follow  that  no  other 
form  will  do.  My  opinion  therefore  is,  that  the  present 
averment  was  sufficiently  supported  by  testimony,  that  the 
makers,  on  inquiry  at  their  store,  could  not  be  found ;  and 
that  payment  was  therefore  demanded  of  a  clerk,  who  said 
they  were  out  of  town,  and  had  lefk  no  instructions  to  pay 
the  note.  2.  Ought  notice  of  the  maker's  default  to  have 
been  sent  to  the  endorser's  country  house?  The  note 
being  dated  in  New-York,  the  maker  and  endorser  are  pre 
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inmed  to  have  resided,  and  contemplated  payment,  there;. 
It  is  admitted,  indeed,  that  the  endorser  did  reside  in  the 
eity  at  the  time  of  its  date,  for  it  is  stated,  that  shortly 
thereafter  he  went  to  his  country  seat,  shutting  up  his  house 
in  town.  We  must  take  care  that,  while  proper  diligence 
be  imposed  on  the  holder  of  negotiable  paper,  we  do  not 
exact  from  him  every  possible  exertion  that  might  have 
been  made  to  affect  an  endorser  with  knowledge  of  its  being 
dishonored.  If  he  has  done  all  that  a  diligent  and  prudent 
man  could  naturally  and  fairly  do  under  like  circumstances ; 
if  the  law  has  prescribed  no  certain  way  of  sending  a  notice 
in  the  given  case  ;  if  the  endorser's  own  conduct  has  ren- 
dered it  somewhat  difficult  to  determine  in  what  way  the 
notice  ought  to  be  given ;  and  especially,  if  from  what  has 
been  done,  it  may  reasonably  be  presumed  that  notice  has 
reached  the  parties  concerned,  we  should  be  satisfied,  and 
not  ask  for  more.  Endorsers,  therefore,  cannot  complain, 
if  notices  of  this  nature  are  permitted  to  be  left  at  their 
houses  in  town  notwithstanding  their  removal  into  the 
country  during  the  hot  months.  It  is  more  'reasonable 
that  they  leave  a  person  in  town  to  attend  to  their  business^ 
than  that  the  holders  of  their  paper  be  put  to  the  trouble  of 
tmding  out  to  what  part  of  the  country  they  have  removed 
and  sending  after  them.  It  is  also  probable,  especially 
when  the  distance  between  the  two  houses  is  only  four 
miles,  as  it  was  here,  that  some  communication 
*will  be  kept  up  between  them,  and  that  a  letter  [*128] 
left  at  the  dwelling  in  town  will  not  be  long  in 
finding  its  way  to  the  country.  I  speak  now  of  a  tempo- 
rary residence  in  the  country ;  for  a  permament  removal 
from  the  city  might  render  a  different  course  necessary. 
Nor  was  it  fatal  to  direct  the  notice  to  the  endorser  himself; 
for  as  it  was  not  known  whether  he  had  made  a  will,  nor 
who  is  executors  were,  until  long  after,  it  was  full  as  pro- 
bable that  it  would  reach  the  parties  interested  by  this  ad- 
dross  as  by  any  other ;  some  one  of  the  deceased's  family 
would  either  open  it^  or  see  it  safely  delivered  to  an  exocu* 
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tor.  The  notice,  therefore,  was  well  served,  and  its  addresi 
proper.  S.  What  is  to  be  the  effect  of  the  writing  given 
to  Warning,  one  of  the  makers  of  this  note  ?  The  de« 
fendants  cannot  complain  of  this  transaction,  nor  should 
they  be  permitted  to  derive  any  benefit  from  it,  unless  theii 
remedy  against  the  makers,  or  either  of  them,  be  affected 
by  it  If  we  understand  this  paper  according  to  the  obvious 
meaning  of  the  parties,  and  its  own  import,  (and  why 
should  it  not  be  so  understood  ?)  we  may  give  to  it  everj 
effect  it  was  intended  to  produce,  without  impairing  any 
right  of  the  defendants.  The  plaintiffs  were  willing  to  re- 
lease Waring,  but  only  on  condition  of  his  remaining  liable 
to  the  representatives  of  the  endorser,  and  to  those  to  whona 
they  might  pass  the  note.  This  was  necessary  to  secure 
their  own  recourse  on  the  executors  of  Eden's  will.  Nor 
is  the  exception  repugnant  to  the  main  object  of  the  release, 
if  it  may  be  so  called;  for  Waring  might  have  set-off 
against  Eden's  estate,  and  therefore  be  willing  to  remain 
liable  to  his  representatives.  This  instrument^  therefore, 
is  no  bar  to  the  present  suit  4.  As  Medcalf  Eden  died 
long  before  the  note  became  due,  it  is  contended  that  the 
evidence  not  only  does  not  support  the  promise  alleged  to 
have  been  made  by  him,  on  the  8th  of  November,  1798, 
which  was  after  his  death,  but  shows  that  it  was  impossible 
he  could  have  made  it.  Averse  from  nonsuiting  the  plain- 
tiffs, and  thus  turning  them  round  to  another  action,  we 
have  been  anxious  to  overcome  this  objection,  but  after  the 
best  reflection  it  appears  to  us  fatal  to  the  present  suit.  Al- 
though, when  the  holder  of  a  note  has  done  all  that  is  required 

of  him,  the  law  implies  an  undertaking  on  the  en- 
[•129]    dorser's  part,  yet  where  the  condition  on  which  *thia 

promise  arises  happens  not  until  after  his  death,  the 
assumpsit  devolves  on  his  executors,  to  avoid  the  absurdity 
ofa  dead  man's  contracting  The  assumption,  as  here  laid 
cannot  be  made  good  by  relation  to  the  date  of  the  note,-  or 
endorsement,  for  it  is  not  merely  because  of  his  endorsement 
that  Eden  was  liable.    There  must  first  be  a  default  in  tb« 
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maker,  and  certain  acts  done,  or  diligence  used  by,  the 
holder.  It  is  accordingly  stated  in  this  declaration,  that  by 
reason  of  a  demand  of  the  maker,  and  non-payment  by  him, 
and  notice  thereof  to  Eden,  he  became  liable,  and  being 
liable,  he  promised,  in  his  lifetime,  to  pay,  &c.  but  it  ap- 
pears in  evidence  that  Eden  had  been  dead  near  two  months 
before  he  is  said  to  have  made  this  promise.  There  can 
be  no  necessity  for  declaring  in  this  way,  when  it  would 
have  comported  with  the  truth,  and  answered  as  well  as  to 
have  stated  a  notice  of  non- payment  to  the  defendants,  and 
an  assumpsit  by  them.  The  only  case  in  any  degree  re- 
sembling this,  is  that  of  Deane  v.  Orane,  in  6  Mod.  809. 
An  executor  had  declared  on  a  promise  made  to  his  testa- 
tor above  six  years  before  the  action  brought,  on  non  as- 
sumpsit  infra  sex  annos ;  it  appeared  that  the  defendant 
had  made  a  promise  to  the  executors,  after  the  testator's 
death,  but  before  any  action  was  brought ;  all  the  judges 
agreed,  on  the  case  being  referred  to  them,  that  the  evidence 
did  not  support  the  declaration,  but  that  the  executor 
should  have  declared  on  a  promise  made  to  himself;  so 
neither  here  does  the  evidence  support  the  declaration, 
which  should  have  been  on  a  promise  made  by  the  execu- 
tors. A  non-suit  must,  therefore,  be  entered  in  conformity 
witli  the  agreement  of  the  parties.  This  renders  it  unne- 
cessary to  say  what  judgment  should  be  rendered  against 
Martha  Eden,  because,  if  another  action  be  brought,  she 
can  plead  separately,  and  thus  avoid  her  present  embarrass 
ment.  The  other  points  have  been  disposed  of  to  prevent 
their  being  brought  up  again  in  the  next  action. 

Judgment  of  nonsuit 
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Steinbach  against  The  Columbian  Insurance  Com 

PANY. 

A  voyage  from  one  port  to  another  through  an  intermediate  port,  where  the 
goods  are  to  be  relanded,  and  shipped  to  those  of  their  ulterior  destination, 
may  be  insured  as  a  voyage  from  the  first  to  the  second  port,  without 
mentioning  the  third.(a)  Papers  referred  to  by  a  witness  in  his  deposi- 
tions, may  be  produced  on  a  trial  to  refresh  his  memory.  Copies  of  papers 
referred  to  in  depositions  may  be  resorted  to  in  order  to  their  elucidation. 
After  a  witness  has  been  examined  on  interrogatories,  and  croes-examined, 
and  his  depositions  read,  a  new  trial  will  not  be  granted,  on  a  supple- 
mental affidavit,  stating  mistake,  or  surprise.  A  new  trial  will  not  be 
granted,  because  of  the  discovery  of  new  witnotses  to  the  same  fact ;  nor 
because  a  juror  was  challenged  in  the  absence  from  court  of  the  defend- 
ant's counsel.  Qwxre^  whether  on  a  trial  on  a  policy  of  insurance,  it  ia 
not  a  good  challenge  to  the  favor,  that  one  of  the  jury  is  an  underwriter. 

This  was  an  action  on  a  policy  of  insurance,  on  the  ship 
Catharine,  at  and  from  Barcelona  to  Baltimore,  The  loss 
averred  to  be  from  arrest  and  detention  by  the  * 
[*180]  Spanish  *govemment,  at  Barcelona,  The  deposi- 
tions of  a  Mr.  Benjamin  M.  Mumford,  examined  on 
the  part  of  the  defendants,  and  cross-examined  by  the 
plaintiff,  were,  on  the  trial,  read  by  the  plaintiflF,  Their 
contents  led  to  establish  a  belief,  that  the  voyage  actually 
intended  was  direct  to  the  Havanna,  or  some  place  in  the 
West  Indies.  They  referred,  however,  to  certain  papers 
and  documents,  prepared  by  the  deponent  at  Barcelona, 
shortly  after  the  seizure  of  the  Catharine,  in  order  to  obtain 
compensation  from  the  Spanish  government,  and  in  the 
captain  of  all  these  the  voyage  was  described  as  for  Balti- 
more, and  from  thence  to  the  Havanna,(6)  in  order,  as 


(a)  See  Ely  v.  HaUOt,  ante,  60,  n.  (a.) 

(()  Murdock  v.  PoU$  was  cited.    See  the  observatioca  on  that  case^  1  Lex 
Mcr.  Amer.  82a 
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stated  by  the  papers,  to  resUp  at  Baltimore,  and  avoid,  b; 
ibis  drcuitous  mode,  the  danger  of  confiscation  for  going 
immediately  from  one  belligerant  port  to  another.  These 
papers  were  lettered,  and  at  the  time  of  Mumford's  exami* 
nation,  shown  to  him,  and  he  swore  he  believed  them  to 
be  true  copies  of  originals,  deposited  in  the  archives  of  the 
consular  otBce  in  Barcelona.  In  order  to  explain  the  man- 
ner in  which  the  voyage  to  the  Havanna  was  to  be  prose- 
cuted, the  plaintiff  offered  these  copies,  to  which  the  coun* 
sel  for  the  defendants  objected,  that  as  the  depositions  were 
now  read  by  the  plaintiff,  Mumford  was  his  witness,  and 
these  papers  being  only  copies,  unauthenticated,  and  ad"* 
duced  with  a  view  of  discrediting  his  testimony,  could  not 
be  received.  This  being  overruled,  a  verdict  was  brought 
in  for  the  plaintiff.  The  present  application  was,  to  set  it 
aside,  and  grant  a  new  trial,  on  account  of  the  admission 
of  the  above  testimony,  and  on  account  of  some  other  wit- 
nesses  being  since  discovered,  who  could  further  testify  to 
the  facts  deposed  to.  The  points  made  on  the  argument 
arc  fully  stated  in  the  opinion  of  the  courb,  which  was  de- 
livered by 

Livingston,  J.  Several  objections  are  made  to  the 
plaintiff's  right  of  recovering.  1.  It  is  alleged  that  the 
voyage  contemplated  while  the  Catharine  was  at  Barcelona, 
was  different  from  the  one  insured,  and  that  therefore  the 
risk  never  commenced.  The  insurance  being  cU  and  from 
Barcelona,  it  may  admit  of  doubt  whether,  as  the  loss 
happened  there,  the  defendants  would  not  be  liable, 
although  a  voyage  from  the  Havanna  were  in  contempla- 
tion. But  on  this  point  of  law  we  give  no  opinion, 
because  it  is  sufiiciently  proved  that  the  *  vessel  [*131] 
was  destined  for  Baltimore.  Thus  have  the  jury 
found,  nor  could  their  verdict  have  been  different,  without 
disregarding  all  the  testimony  in  the  cause.  The  defend- 
ants themselves  are  aware  that  this  finding  comported 
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with  the  evidence,  and  have  accordingly  directed  theii 
principal  attack  against  the  testimony  itself;  for  they  say, 
2.  That  Mumford  was  the  plaintiflTs  witness,  and  therefore 
could  not  be  discredited  by  him.  Whether  this  gentleman 
be  regarded  as  the  witness  of  the  one  or  the  other  party, 
is  not  very  material  in  deciding  this  cause ;  he  had  been 
examined  out  of  court,  at  the  instance  of  the  defendants, 
and  cross-examined  by  the  plaintiff,  who  produced  hia 
deposition  on  the  trial.  Perhaps  the  best  general  rule  in 
such  cases,  would  be  to  consider  the  witness,  if  his  depo- 
sition be  read,  as  belonging  to  the  party  on  whose  appli- 
cation he  was  examined,  without  any  regard  to  the  person 
who  may  finally  make  use  of  it.  But  without  deciding 
this  point,  we  think  nothing  was  done  by  the  plaintiff  to 
discredit  Mumford,  even  if  he  had  been  his  witness.  It  is 
not  every  mistake  which  a  witness  may  make,  when  speak- 
ing from  memory,  that  will  discredit  him,  and  it  would  be 
a  strange  rule  indeed,  that  a  party  producing  a  witness 
should  not  be  permitted,  even  by  the  witness  himself,  to 
correct  a  mistake  which  he  may  have  committed.  Nothing 
more  was  done  here ;  Mumford  had  sworn,  that  from  cer- 
tain papers,  the  destination  of  the  cargo,  according  to  hia 
recollection,  appeared  to  be  for  the  Havanna :  after  this, 
there  could  be  no  impropriety  in  showing  him  the  papers' 
to  which  he  alluded,  or  any  other  to  refresh  his  memory 
and  to  enable  him  to  correct  his  error,  if  he  had  made  one. 
This  was  no  imputation  on  his  character ;  it  neither  ren- 
dered him  infamous  nor  unworthy  of  credit,  as  to  the 
other  point  to  which  he  had  deposed ;  it  discovered  in  the 
witness  a  laudable  promptitude  to  rectify  a  mistake,  into 
which  an  imperfect  recollection  had  betrayed  him,  and 
thus  added  to,  rather  than  detracted  from,  the  weight  of 
his  testimony.  8.  The  exhibits  B.  and  C.  being  only 
oopies,  should  not,  it  is  said,  have  been  produced.  If  no 
allusion  had  been  made  to  these  papers,  by  Mumford,  thc^f 
could  not  have  been  produced  to  show  the  real  object  of 
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Iliis  voyage ;  but  he  had  already  testified  that  he  had  made 
out  certain  claims  against  the  Spanish  government, 
*for  the  Catharine  and  her  cargo,  which  stated  the  [*132] 
vessel  to  be  bound  directly  for  the  West  Indies  : 
these  papers,  he  added,  were  lodged  in  the  Consulate 
office  at  Barcelona.  Having  sworn  thus  far  from  memory, 
the  plaintiff  had  aright  to  refresh  his  recollection,  by  show* 
ing  him  copies  of  the  claims  referred  to:  on  inspection,  he 
might  probably  be  able  to  determine  whether  they  were 
true  copies  or  not^  and  certainly  if  he  believed  them  true, 
they  would  furnish  better  evidence  of  what  the  originals 
contained,  than  any  parol  account  of  their  contents,  which 
was  the  only  way  in  which  the  defendants  had  attempted  to 
prove  them.  There  is  no  reason  to  say,  the  originals  wero 
in  the  plaintiff's  possession.  They  remained  in  a  public 
office  in  Spain :  and  this  kind  of  inferior  proof  was  rendered 
proper  by  the  defendants'  own  conduct.  They  had  not 
only  examined  the  witness,  as  to  the  contents  of  these 
papers,  but  gave  the  plaintiff  every  reason  to  believe  that 
nothing  would  be  required  of  him  but  proof  that  the  pro- 
peily  was  American.  4.  The  abandonment,  it  is  said,  was 
too  late.  The  Catharine  was  seized  in  September,  1800, 
and  not  abandoned  until  fifteen  months  thereafter.  It  has 
already  been  decided  by  this  court,  in  Earl  v.  Shaw^  that 
an  abandonment  may  be  made  at  any  time  after  the  acci- 
dent, provided,  at  the  date  of  the  abandonment,  the  loss 
still  continues  total.  This  being  the  case  here,  the  aban- 
donment was  in  season.  5.  It  is  contended  that  Mr. 
Mumford  was  mistaken  or  surprised  on  his  cross  examina- 
tion, and  that^  therefore,  a  new  trial  should  be  had.  Fo:." 
this  purpose,  his  affidavit  is  produced,  taken  nine  month:) 
after  the  trial,  in  which  he  states  that  the  captions  of  the 
exhibits  B.  and  C.  were  not  shown  to  him,  to  the  best  of 
his  knowledge  and  belief,  and  endeavors  to  explain  why 
they  were  made  as  they  appear,  to  wit,  to  prevent  endan- 
gering the  insurance.  This  explanation  comes  toe  late ;  a 
witness    under   examination    may    explain   and    correct 
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himself,  bat  it  will  be  dangerous  and  improper  to  receive 
any  elucidation  from  him  after  the  trial,  and  especially 
after  the  lapse  of  so  many  months :  besides,  the  defendant^ 
were  apprised  of  his  deposition,  long  before  the  trial,  and 
are  without  excuse  for  not  calling  on  him  then  to  make 

such  explanations  as  might  be  deemed  important. 
f*183]     6.  But  *there  has  been  a  discovery  of  new  evi- 

dence,  and  for  that  reason  there  should  be  another 
trial.  It  is  said  that  if  a  new  trial  be  granted,  there  are  two 
witnesses  who  were  not  known  to  the  defendants  at  the  time 
of  the  trial,  who  can  testify  as  to  the  destination  of  the  Catha- 
rine. This  was  the  fact  principally  controverted  on  the  for- 
mer trial,  and  we  are  now  applied  to  for  another,  merely 
because  all  the  witnesses  who  knew  something  of  the  matter 
have  not  been  examined.(a)  Every  one  must  perceive  the 
inconvenience  and  delay  which  will  arise  from  granting  new 
trials  upon  the  discovery  of  new  testimony,  or  other  wit- 
nesses to  the  same  fact.  It  often  happens  that  neither  party 
knows  all  the  persons  who  may  be  acquainted  with  some 
of  the  circumstances  relating  to  the  point  in  controversy  ; 
if  a  suggestion,  then,  of  the  present  kind  be  listened  to,  a 
second,  if  not  a  third  and  a  fourth,  trial  may  always  be 
had.  There  may  be  many  persons  yet  unknown  to  the 
defendants  who  may  be  material  witnesses  in  this  cause, 
and  this  may  continue  to  be  the  case  after  a  dozen  trials. 
Cases  may  occur  in  which,  if  great  doubts  exist,  as  the 


(a)  It  18  no  ground  for  the  court  to  grant  a  new  trial,  that  a  witness  called 
to  prove  a  certain  fact,  was  rejected  on  a  supposed  ground  of  incompetencjr, 
where  another  witness  who  was  called,  established  the  same  fact,  and  the 
defence  proceeded  on  a  collateral  point  on  which  the  verdict  turned.  £H» 
wards  v.  Evans^  3  East,  451,  oonfirmed  in  Smiih  y.  Bnuh  and  otKen^  8 
Johns.  Rep.  84,  where  the  court  say,  *'  it  is  against  the  general  rule  to  grani 
a  new  triul,  merely  for  the  discovery  of  cumulative  facts  and  circumstances^ 
relating  to  the  same  matter  which  was  principally  controverted  upon  the 
former  trial."  Tliough  the  fact  be  new,  if  it  would  have  no  influence  in 
drawing  a  different  conclusion,  on  a  point  in  evidence,  a  new  trial  will 
equality  be  refused.  The  King  v.  Teal  and  othefSj.l  1  £a8t»  311 ;  aee  Aiwf 
▼.  Watson^  1  Cainea^  Rep.  25,  n.  (a.) 
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first  decision,  it  may  be  proper,  on  the  discovery  of  fur- 
ther witnesses,  even  to  the  same  &ct,  to  open  the  cause 
for  a  second  discussion ;  but  this  is  not  one  of  them.  The 
principal  fact  here  was  clearly  proved,  and  if  Lewis  and 
Byrnes  had  both  been  examined,  it  is  very  uncertain 
whether  the  result  would  not  have  been  the  same.  7.  The 
last  reason  assigned  for  a  new  trial  is,  that  a  juror  was 
challenged,  in  the  absence  from  court  of  the  defendants* 
counsel,  and  in  consequence  of  such  challenge  did  not 
serve.  It  appears  that  the  defendants'  counsel  was  in  court 
when  the  trial  of  the  cause  was  moved  for  and  brought 
on :  if  he  afterwards  left  it,  it  was  his  own  fault  In  con- 
templation of  law,  he  was  so  far  present,  during  the  whole 
trial,  that  no  motion  by  the  adverse  counsel,  after  he  had 
once  appeared,  could  be  regarded  as  ex  parte.  He  had  a 
right  to  make  his  challenges  to  the  jurors,  without  inquir* 
ing  whether  the  other  counsel  was  in  court  or  in  the  hall. 
On  the  challenge  itself  it  is  unnecessary  to  decide ;  it  may 
well  be  doubted,  however,  if  it  were  not  a  good  one  to  thu 
&vor:  underwriters  can  hardly  be  proper  jurors,  in  cases 
in  which  persons  pursuing  the  same  business  are  parties. 
Jurors  should  be  "  omni  exceptione  majore^P  The 
^judgment  of  the  court  is,  that  the  defendants  take  [^134] 
nothing  by  their  motion,  and  that  the  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  be  discharged 
with  oosts. 

New  trial  denied. 

« 

N.  B.  In  another  action  on  the  freight  of  the  same  vessel, 
under  the  same  facts,  there  was  a  demurrer  to  the  evidence 
on  which  the  question  was  raised,  whether  a  demurrer  to 
evidence  confesses  all  the  facts  which  a  jury  mighi  infer? 
But  the  court  avoided  a  decision  on  this  point,  saying 
there  was  enough  to  warrant  the  verdict  of  the  jury. 
Spencer,  J,  however,  declared  he  considered  the  demurrer 
confessed  every  thing  a  jury  might  infer.  That  he  founded 
his  opinion  on  the  case  of  Cockaedge  and  Fanshaw,  in 
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Doug.  119,   and    a   similar  decision    in  the   Livingstor 
causes,  in  our  own  court  of  errore. 


Day  against  Wilber,  q.  t 

If  a  return  to  a  certiorari  to  a  justice,  state  a  warrant  to  have  issued  in  pur- 
suance of  the  act,  and  the  defendant  has  appeared  and  pleaded,  it  Ss  ki 
waiver  of  the  irregulnritj,  if  anj,  and  the  court  will  intend  the  warrant 
properly  issued.  The  act  to  redress  disorders  by  common  informers  does 
not  apply  to  proceedings  under  the  10{.  act  Defects  in  a  warrant  are 
cured  by  appearing.and  pleading  the  general  issue.  Variance  in  the  de- 
claration from  the  process  is  cured  by  pleading  in  chief  A  warrant  may 
be  in  the  name  of  an  individual,  and  the  declaration  qui  tarn  on  behalf  of 
himself  and  others.  A  first  venire  lost  or  mislaid  is  good  reason  for  a 
justice  to  issue  another.  If  a  defendant  requests  a  second  venire  to  be 
issued  when  the  first  is  not  returned,  he  cannot  assign  it  for  error.  A 
justice  may  continue  his  court  from  day  to  day.  When  a  return  states 
that  the  jury  heard  the  proofs  and  allegations  of  the  parties,  the  court  will 
intend  they  were  present  If  it  appear  from  the  record,  on  a  return  to  a 
certiorari^  that  the  justice  did  not  administer  the  oath  prescribed  by  law, 
it  is  fatal  on  error,  but  the  justice  need  not  return  the  form  administered. 

On  affidavit  of  a  clerical  mistake,  a  justice^s  return  allowed  to  be  amended 
after  errors  assigned,  argument  and  judgment  thereon. 

In  Error,  on  a  certiorari,  to  a  justice's  court,  upon  a 
conviction  under  the  lOL  act,  for  selling  spirituous  liquors 
without  a  license.  The  plaintiff  assigned  twenty  errors, 
but  relied  principally  on  the  following :  1st  That  there 
was  no  endorsement  on  the  warrant,  either  of  the  name 
of  the  plaintiff,  or  the  title  of  the  statute  on  which  the 
process  was  issued ;  2d.  That  in  the  process  or  warrant 
issued  on  the  plaint,  there  was  no  plea  mentioned,  nor 
that  the  defendant  owed  the  plaintiff  and  the  overseers  of 
the  poor  any  money  and  detained  it  from  them  ;  3d.  That 
the  plaintiff  and  defendant  being  freeholders,  the  process 
was  by  warrant,  and  not  by  summons ;  4.  That  the  de- 
claration was  in  the  name  of  the  plaintiff  and  the  oversoera 
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Df  the  poor,  when  the  process  was  in  the  name  of  the 
plaintiff  only ;  5.  That  the  jostice  refused,  on  a  motion 
made,  to  quash  the  proceedings ;  6.  That  before  the  jury 
process  was  returned,  another  was  issued;  7.  That  the 
justice  opened  the  court  on  the  2d  day  of  June,  and  con* 
tinned  it  open  till  the  third  before  he  tried  the  cause ;  8. 
That  the  justice  swore  the  constable  ''to  attend  the  said 
jury,  and  to  the  utmost  of  *  his  ability  to  keep  that  jury 
together  until  they  had  agreed  upon  their  verdict,"  where* 
as,  by  the  law  of  the  land,  he  ought  to  have  sworn  the 
constable  to  keep  them  ''  in  some  private  and  con- 
venient *place,  without  meat  or  drink,  except  [*135] 
water,  and  not  to  suffer  any  one  to  speak  to  them, 
nor  to  speak  to  them  himself,  unless  by  order  of  the  jus- 
tice, or  to  ask  them  whether  they  have  agreed  on  their 
verdict  until  they  have  agreed  on  their  verdict." 

Kent,  Ch.  J.  I  shall  consider  the  causes  alleged  for 
error  in  the  order  in  which  they  naturally  arise.  1.  It  is 
alleged  that  the  directions  of  the  act,  commonly  called  the 
lOL  act,  have  not  been  observed,  as  the  first  process  was 
by  warrant,  and  not  by  summons.  The  act  directs  that 
the  justice,  on  application  under  the  act,  shall  issue  a  sum- 
mons, or  warrant,  as  the  case  may  require ;  that  the  pro- 
cess against  freeholders  and  inhabitants  having  families, 
shall  be  by  summons,  unless  the  plaintiff  shall  prove  on 
oath  that  he  is  in  danger  of  losing  his  demand,  or  that  ho 
believes  the  defendant  will  depart  the  country,  or  unless 
the  plaintiff  be  non-resident,  &c.  The  return  states,  that 
the  plaintiff  below  prayed  process  by  warrant,  and  that 
Ihe  justice  thereupon,  and  in  pursuance  of  the  act^  issued 
his  warrant ;  that  the  defendant  was  brought  in  on  the 
warrant,  and  the  plaintiff  declared,  and  the  defendant 
joined  issue  thereon,  and  prayed  an  adjournment,  which 
was  granted,  and  on  the  day  to  which  adjourned,  the  par- 
ties again  appeared,  and  then  the  defendant  objected  that 
the  warrant  did  not  issue  in  conformity  to  the  act  Tegular 
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ting  informationa.  As  the  defendant,  therefore,  acquiesced 
in  the  process,  and  never  objected  to  it  because  it  was  a 
warrant,  and  it  being  stated  to  be  issued  in  pursuance  of 
the  act,  we  are  to  intend  it  was  duly  issued,  or  if  not  so, 
the  irregularity  was  waived  by  the  defendant  2.  It  is 
alleged  that  the  suit,  being  for  a  penalty  given  by  the  16th 
section  of  the  tavern  act,  (1  Bev.  Laws,  490,)  ought  to 
have  followed  the  directions  of  Ihe  act  passed  6th  February, 
1788,  to  redress  distmjkrs  by  <x)mmon  informers^  which  requires 
the  name  of  the  plaintiff  and  the  title  of  the  act  to  be  en- 
dorsed. Proceedings  under  the  102.  act  are  to  be  regu- 
lated entirely  by  that  act ;  and  the  act  relative  to  com- 
mon informers  does  not  apply  to  these  proceedings.  The 
terms  of  it  are  altogether  inapplicable.  It  supposes  a 
process  to  be  issued  by  a  clerk,  and  says  that  the  like 
process  shall  be  awarded  as  in  an  action  of  trespass 
at  common  law,  8.  The  warrant  is  alleged  not  to 
state  a  plea,  *or  cause  of  action  to  which  the  de-  [*186] 
fendant  is  to  answer,  and  that  it  is  stated  that  the 
defendant  is  to  answer  to  the  people,  whereas  the  10/.  act 
says  that  justices  shall  not  have  cognizance  of  any  cause 
wherein  the  people  are  concerned.  The  defects  in  the 
warrant,  whatever  they  may  be,  are  cured  by  the  general 
plea  of  the  defendant  He  has  waived  all  these  defects 
since  he  pleaded  the  general  issue,  and  afterwards  made 
no  other  objection  to  the  warrant  than  that  it  did  not  con- 
form to  the  act  relative  to  common  informers,  and  which 
act,  as  I  have  already  observed,  did  not,  and  could  not, 
apply.  We  have  decided,  in  the  cases  of  Wool  and  Bevil 
July  term,  1801,  and  of  Young  and  Canada,  January 
term,  1802,  that  a  defective  venire  was  cured,  if  the 
party  made  no  objection  at  the  time,  but  went  on  to  trial ; 
and  there  is  equal,  if  not  stronger  reason,  why  a  like  oon- 
duct  should  cure  a  defective  process,  the  only  object  of 
which  was  to  bring  the  party  into  court  But  I  consider 
the  process  as  good.  It  states  the  ground  of  action  speci* 
fically,  and  that  the  plaintiff  was  the  complainant  upon 
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oath,  and  that  the  defendant  was  to  be  brought  in  to  an* 
Bwer  to  the  complaint  of  the  plaintiff,  and  does  not  allege, 
that  he  was  to  answer  to  the  people.  4.  It  is  alleged  that 
the  declaration  varies  in  substance  from  the  process.  The 
proper  answer  to  this  ia,  that  the  defendant,  by  not  plead* 
ing  that  variance,  but  pleading  in  chie^  has  waived  it,  and 
80  this  court  has  frequently  decided  in  like  cases.  But  it  is 
not  true,  in  &ct,  that  there  is  any  substantial  variance.  The 
declarations  only  unfolds  more  at  large  the  same  charge, 
which  is  briefly  stated  in  the  process,  to  wit,  the  retailing  of 
spirituous  liquors  without  a  permit  5.  Another  objection 
is,  that  the  justice  overruled  the  motion  to  quash  the  proceed* 
ings,  or,  as  the  record  says,  to  abate  the  warrant.  The  an* 
swer  to  this  has  already  sufficiently  been  given,  since  the  only 
reason  assigned  why  it  should  be  abated  was,  that  the  process 
did  not  conform  to  the  act  for  regulating  informations.  6. 
It  is  next  objected,  that  the  venire  is  defective ;  but  as  the 
venire  was  issued  at  the  instance,  and  upon  the  prayer,  of 
the  defendant,  it  does  not  lie  with  him  to  allege  error  in 
it  This  point  was  decided  by  this  court  in  the  case  of 
CaUinan  v.  Jihon^  October  term,  1801,  and  it  has  fnv 
quently  been  so  decided  in  other  cases ;  nor  do  I 
*conceive  it  to  have  been  illegal  for  the  justice  to  [*187] 
have  issued  a  fresh  venire^  when  the  first  venire 
had  not  been  carried  into  eifect,  but  had  been  misJaid^  kept^ 
or  withheild,  by  the  defendant  himself,  to  whom  it  had  been 
ddivered.  This  allegation  in  the  record  we  are  to  take 
for  trtUh^  and  it  became  indispensable,  then,  that  a  new 
venire  should  issue,  or  the  act  of  the  defendant  might  have 
totally  defeated  the  plaintiff's  action.  It  would  not  have 
been  legal,  I  apprehend,  for  the  justice  to  have  proceeded 
to  try  the  cause  without  a  jury,  after  the  prayer  of  the 
defendant  for  one ;  and  it  would  be  most  unjust  for  him  to 
avail  himself  of  his  own  laches,  or  act,  to  injure  the  action 
of  the  plaintiff.  I  am  of  opinion,  therefore,  that  the  issu- 
ing of  the  second  venire  was  proper,  and  that  it  is  to  be 
considered  as  the  process  of  the  defendant  below,  and  that 
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DO  objection  to  the  form  of  it  will  now  lie  with  that  de 
fendant  7.  Another  objection  is,  that  the  court  was  con- 
tinued over  from  the  2d  of  June,  when  the  first  venire 
was  returnable,  to  the  Srd  of  June,  when  the  cause  was 
tried.  If  the  court  was  opened  on  the  2nd  of  June,  as  we 
must  intend,  xmd  the  delay  created  by  the  defendant  in 
summoning  the  jury  rendered  it  requisite  to  keep  the  court 
open  till  the  next  day,  there  was  no  error  in  that  proceed- 
ing. It  became  necessary,  and  the  parties  were  bound  to 
take  notice  ofit^  and  attend  accordingly.  There  is  nothing 
in  the  law  to  prohibit  a  justice  from  continuing  his  court 
from  one  day  to  the  next,  when  the  exigencies  of  the  case 
require  it.  If  the  defendant  neglected,  or  refused,  to  at- 
tend, the  justice  was  authorized  to  proceed  in  the  trial 
tvithout  him :  but  we  are  rather  to  intend  that  the  parties 
were  present  at  the  trial,  for  the  record  states,  that  the 
jury  did  hear  the  proofs  a)id  alkgaiions  then  and  there 
made  and  exhibited.  However,  it  is  immaterial,  in  re- 
spect to  the  objection,  whether  the  defendant  was,  or  was 
not,  present.  C.  The  last  error  alleged,  and  which  requires 
notice  is,  that  the  constable  was  not  sworn  according  to 
law  to  keep  the  jury.  The  act  gives  a  precise  form  of 
oath  in  this  case,  and  the  return  states  that  after  the  jury 
had  heard  the  proo&  and  allegations,  the  constable  was 
sworn  to  cUtend  t/iem,  and  to  the  utmost  of  his  ability  to  heep 
them  together^  in  some  private  and  convenient  place^ 
[*138]  until  they  had  agreed  upon  their  verdicL  *The  re- 
turn does  not  state  any  further,  as  to  the  oath,  nor 
are  there  any  negative  words  excluding  the  inference  that 
the  whole  oath  was  administered  in  the  form  prescribed. 
As  far  as  the  oath  is  stated  it  is  correct,  and  in  my  opinion, 
we  must  intend  the  whole  oath  was  duly  administered. 
This  intendment  is,  in  many  respects,  reasonable ;  for,  !n 
the  first  place,  there  was  no  objection  stated  at  the  time, 
by  either  party,  to  the  form  of  the  oath ;  and  setting  forth 
the  words  of  the  oath  was  an  act  of  supererogation  in  the 
justice,  as  it  formed  no  part  of  the  record  and  process 
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before  him.    The  form  of  the  oath  to  the  witnesses  in 
equally  prescribed  by  the  act,  and  yet  the  form  is  never 
or  rarely  set  forth  in  the  return  to  a  certiorari^  nor  is  it 
ever  required.    The  record  does  not  set  forth  the  oath 
stated  as  given  in  haec  verba.    It  does  not  pretend  to  give 
the  exact  form  of  the  one  administered.     If  the  oath  as  far 
as  stated  had  varied  from  the  act,  it  might  have  altered  the 
case ;  but  pursuing  it  as  far  as  stated,  and  not  being  averred 
to  have  been  all  the  oath  that  was  administered,  we  are 
bound  to  conclude  the  constable  was  legally  sworn.    It 
has  been  established  by  several  decisions  in  this  court, 
that  we  should  liberally  intend  in  favor  of  the  legality  of 
justices'  proceedings.    Thus  in  the  case  of  Wright  v.  An* 
tkony,  January  term,  1802,  we  said  we  would  intend  an 
issue  joined,  if  the  parties  went  to  trial  on  the  merits ;  and 
in  the  case  of  Oama  v.  Penjieldj  at  the  same  term,  the  jury, 
it  appeared,  had  found  8  cents  for  the  defendant  on  a  plea 
of  payment,  and  we  intended  a  set-off  to  help  it  out    These 
decisions  are  in  conformity  to  the  intent  and  spirit  of  the 
act,  which  declares,  p  500,  that  we  shall  "  give  judgment 
according  as  the  very  right  of  the  case  shall  appear^  without 
regarding  any  imperfection,  omission,  or  defect,  in  the  pro- 
ceedings in  the  court  below  in  mere  matters  of  form."    I 
cannot  but  think  that  reversing  a  justice's  judgment,  be- 
cause part  only  of  the  constable's  oath  is  inserted  in  the 
record,  would  be  a  decision  at  once  new  and  rigorous  ;  es- 
pecially, when  none  of  it  need  be  inserted ;  when  there 
are  no  words  negativing  the  idea  that  the  whole  form  was 
administered ;  when  no  objection  was  taken,  at  the   time, 
\y  the  parties ;  when  we  are  bound  to  overlook  all  defects 
of  form,  and  decide  on  the  very  right  of  the  case ; 
and  when,  in  many  *other  instances,  we  have  lib-    [*139] 
erally  intended  in  support  of  their  judgments. 

Thompson',  J.  concurred  in  the  above  opinion  in  aL* 
points. 
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Livingston,  Spenceb  and  Tompkins,  Js.  in  all,  exoepi 
as  to  the  constable's  oath ;  on  that  point  they  conceived 
the  error  fatal,  and  therefore  ordered  judgment  of  reversal 

Judgment  reversed. 

CMd^  the  next  day,  on  an  affidavit,  stating  that  the  man- 
ner in  which  the  oath  was  set  forth  in  the  record  arose  from 
a  clerical  error  in  copying,  moved,  pn  the  authorities  of 
Cowp.  425,(a)  Doug.  134,(i)  and  1  H.  Black.  238,(c)  to 
amend  the  return.  The  Court  was  pleased  to  order,  that 
the  entry  of  judgment  should  be  stayed  until  further  order, 
and  that  the  justice  have  leave  till  the  first  day  of  next 
term  to  amend  his  return,  so  far  as  relates  to  the  form  of 
the  said  oath. 

Motion  granted. 


Bethune  and  SMirn  against  Neilson  and  Bunker. 

(f  an  assured  be  indebted  to  his  broker,  and  give  him  a  policy  to  effect  as 
adjustment,  which  he  does,  and  he  thereon  debiia  the  insurer  with  the 
amount,  and  carries  the  same  to  the  credit  of  the  assured,  it  is  not  pay- 
ment to  him,  unless  he  assent. 

This  was  an  action  to  recover  the  amount  of  an  adjust- 
ment on  a  policy  of  insurance.  The  instrument  was  thus 
endorsed  :  '*  Adjusted  a  loss  of  ninety-eight  per  cent,  pay- 
able in  30  days,  which  the  brokers  are  requested  to  charge 
to  our  respective  accounts,  and  cancel  this  policy. 

"  New  York,  2d  January,  1802." 

On  the  trial,  one  Gordon,  the  broker  who  effected  the 
policy,  testified  that  the  adjustment  was  in  the  usual  form* 
That  in  New  York,  the  customary  mode  of  transacting 
business  with  insurance  brokers  is  as  follows :  The  broker 


(a)  VarM  &  SmUh  v.  Bqfael. 
(e)  SkuU  y.  Woodward 


(&)  The  King  y.  Lyme  Begia, 
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receives  the  premium,  and  is  in  all  cases  debtor  to  the  an- 
derwriter  for  its  amount,  which  is  considered  ad  due,  after 
three  months,  when  the  broker  is  liable  to  bo  called  upon 
by  the  underwritten  for  payment  of  any  losses  that  have 
happened.  These  he  settles  if  he  has  money  in  hand, 
(which  is  generally  the  case,)  but  notwithstanding  the  ad- 
justment, the  assured  would  not  be  entitled  to  call  upon  the 
broker  for  the  loss  until  the  expiration  of  the  thirty  days,  nor 
would  the  broker  consider  himself  then  liable  to  pay  unless 
he  had  money  of  the  underwriter's  in  hand.  Between  the 
broker  and  underwriter  the  entry  of  an  adjustment . 
*to  the  (kbit  of  the  latter,  and  carried  to  the  credit  [*140] 
of  an  assured,  would,  according  to  the  conception 
of  the  witness,  be  conclusive  on  the  insurer ;  and  if  the 
broker,  at  the  time  of  making  the  entry  has  money  of  the 
underwriter  in  hand,  the  broker  would  be  considered  bound 
to  pay  at  the  end  of  thirty  daya  But  though  this  is  the 
case,  yet  if  the  broker  held  a  note  due  from  the  assured, 
the  witness  did  not  imagine  the  assured  could  have  used 
the  credit  given  by  the  adjustment  or  entry  by  way  of  set- 
off; had  it,  however,  instead  of  a  note,  been  an  agreement 
in  practice,  then  the  witness  thought  the  set-off  would  be 
admitted.  The  brokers  receive  from  the  underwriters  a 
commission  of  five  per  cent,  upon  the  premiums,  and  alsc 
a  commission  from  the  underwritten  upon  adjustments. 
But  when  there  have  been  doubts  of  the  solvency  of  the 
broker,  there  have  been  frequent  instances  of  the  assured's 
adjusting  and  collecting  the  loss  due  on  his  own  policy. 
With  this  routine  the  plaintiffs  were  acquainted,  as  they 
formerly  had  been  insurance  brokers. 

It  was  further  in  evidence,  that  the  plainti£&  delivered 
to  Munro,  the  deceased  partner  of  Gordon,  the  policy  in 
question,  for  the  purpose  of  procuring  an  adjustment,  which 
he  accomplished  on  the  day,  and  in  the  words  before  set 
forth.  That  on  the  6th  January,  Munro  &  Gordon  charged 
the  defendants,  and  credited  the  plaintiffs,  with  the  amount 
of  the  loss.    That  at  this  time,  more  than  the  loss  thus  ad 
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justed  was  due  to  Munro  &  Gordon,  by  the  plaintiflfe,  who 
nevertheless  were  under  responsibilities  for  them.  That 
on  the  9th  of  January,  Munro  &  Gordon  failed,  and  on  the 
11th,  the  plaintiffs  called  on  the  insolvents  for  their  policy, 
and  afterwards  became  liable  on  their  responsibilities,  and 
so  were  at  the  time  of  action  brought  to  an  amount  beyond 
the  sum  in  question  That  the  defendants  were,  at  the 
date  of  the  adjustment,  and  still  are,  creditors  of  the  bank- 
rupts for  a  sum  exceeding  the  amount  of  the  loss.  It  was 
further  testified  by  Gordon,  that  he  supposed  the  plaintifl& 
informed  of  the  adjustment  at  the  time  when  made,  but  did 
not  know  that  they  were  acquainted  with  the  entry  in  the 
broker's  books. 

Upon  these  facts,  a  verdict  was  taken  for  the  plaintiffc, 
for  the  amount  of  the  adjustment  and  interest,  sub* 
[*141]  ject  to  *the  opinion  of  the  court,  whether  it 
should  stand,  or  judgment  be  entered  for  the  de- 
fendants. 

In  the  case,  the  following  paper  was  a  part,  and  referred 
to  in  argument. 

New  York,  April  20th,  1800. 
We  the  subscribers,  underwriters  in  the  city  of  New 
York,  do  agree  to  abide  by,  and  conform  to,  the  following 
rules  for  transacting  business  with  the  insurance  brokers, 
from  the  1st  of  May  next  ensuing. 

1.  All  losses  shall  be  paid  in  thirty  days  after  a  proof 
thereof  is  made  and  presented,  of  which  proof  the  under- 
writer shall  be  the  sole  judge,  so  far  as  concerns  the  settle- 
ment with  the  broker. 

2.  The  broker  who  may  be  indebted  to  the  underwriter, 
at  the  time  proof  of  loss  is  admitted,  shall  strike  the  ba- 
lance due  from  him,  ninety  days  prior  thereto,  which  ba- 
lance shall  go  towards  the  payment  of  the  loss  adjusted, 
and  the  residue,  or  full  sum  when  no  account  shall  exiatj 
shall  be  paid  by  the  underwriter,  in  a  note  at  30  days. 

8.  The  account  with  the  brokers  shall  be  settled  and  ba- 
lanced half  yearly,  viz.  on  the  first  day  of  May,  and  the 
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first  day  of  November ;  and  the  underwiiter  shall  Is&ve  » 
right  to  demand  the  balance  due  to  him,  in;  a  note  paja* 
bk  in  ninetj  days,  aobject  onlj  to  a  dedtuction  of  two  per 
ceat. 

4.  All  balances  which  shall  be  left  on  the  first  of  U^y, 
by  the  underwrileis;  in  the  handff  of  the  brokers,,  ahall  be 
applied  to  the  payment  of  any  loss  that  may  aflervir  \rds  ac- 
crue agreeably  and  consonaiit  to  nrle  2, 

SomtiUoH,  fbr  the  plainti£b  The  question  is,  n  hether 
there  has  been  a  paynient  of  the  loss  adj^u^ed.  Thit  there 
cannot  have  been.  Th%  utmost  that  can  be  shown  ri^.  that 
the  broker  made  a  discount  from  what  the  assured  owed 
him.  But  discount  is  no  payment ;  and  as  payment  here 
was,  by  the  words  of  the  adjustment,  not  to  be  made  till 
80  days,  it  is,  perhaps,  not  consistent  with  good  faith  that 
it  should  be  urged  ;  for  prior  to  that  period  the  broker  was: 
not  at  liberty  to  pay.  Before  that  time  the  pkintiffare**. 
yoked  the  authority  given  to  the  broker,  who  is  the  mu« 
tual  agent  of  both  parties,  and  thisithey  might  have  done 
according  to  the  usual  practice  in  cases  of  insoIvenGy* 
Where  a  person  is  a  kind  of  middle  man,  or  an 
agent  in  *some  degree  from  necessity,  his  acts  [*142] 
cannot  operate  to  the  injury  of  either  party. 

By  adverting  to  the  subsidiary  &cts  stated  in  the  agree^' 
ment,  made  a  part  of  the  case,  it  will  appear,  that  though 
in  fact  there  might  have  been  a  debt  due  from  the  broker 
to  the  defendants,  when  the  adjustment  was  settled,  still  it 
does  not  appear  to  have  been  sueh  a  diebt  as^  would  consti* 
tote  money  in  the  broker's  hands. 

For  this  purpose,  it  must  haves  been  a  balance  aiscnied 
and  struck  three  months  previous  to  the  2d  Januasy,  1802, 
even  then  the  broker  was  not  bound  to  pay  till  SO*  days 
after.  The  entry  in*  the  broker's  books  was  a  mere  moda 
of  his  keeping  accounts ;  for  it  appears  from  Gordon's  tea» 
timony,  it  did  not  give  the  assured  any  right  of  set-off 
against  a  note  in  the-  hands  of  the  brokers.    There  ia  no 
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case  exactly  like  this  in  the  books,  but  from  Marshall,  203,  it 
appears  the  English  practice  is  like  ours.  If  there  is  no 
superior  legal  right  in  the  defendants,  they  ought  not  to 
prevail ;  for  though  the  event  must,  from  the  bankruptcy 
of  the  brokers,  throw  a  loss  on  some  one,  the  equity  of  the 
plaintiffs  is  equal  to  that  of  the  defendants. 

Harison  and  Pendleton^  contra.  This  question  must  be 
decided,  not  on  cases,  but  on  the  principles  of  cases,  and 
will  rest  on  the  course  of  proceedings,  and  the  intention  of 
the  parties.  The  plaintifiTs  had  been  insurance  brokers,  and 
apprized  of  the  mode  of  doing  business  between  persons  of 
that  description.  With  this  knowledge  the  policy  is  put 
in  the  hands  of  Munro  &  Gordon  to  adjust  and  collect.  At 
the  time  when  it  was  made,  the  brokers  must  have  had 
money  in  their  hands  belonging  to  the  defendants,  ou  a 
balance  struck  according  to  the  agreement,  for  had  it  not 
been  on  such  a  balance,  due  90  days  before,  the  under- 
writer, according  to  the  words  of  the  contract  with  the  bro- 
kers,  would  have  given  his  note  at  80  days.  This  shows 
the  brokers  were  considered  as  the  paymasters  of  the  plain* 
tiffs,  for  they  knew  of  the  adjustment,  and,  had  they  looked 
to  the  underwriter,  would  have  asked  for  his  note.  The 
assured  knew  they  owed  money  to  the  broker,  and  the 
transaction  bespeaks  their  consent  that  the  loss  should  go 
to  their  credit.     The  equity  of  the  parties,  it  would  seem^ 

is  not  equal ;  the  entry  of  the  debit  being,  accord- 
[*148]     ing  *to  Gordon,  conclusive  on  the  underwriter, 

and  the  credit  not  binding  on  the  underwritten. 
This  looks  like  a  sympathy  for  the  friendly  liabilities  of  the 
plaintiff,  become  certain  to  be  incurred  only  after  the 
bankruptcy  of  Manro  &  Gordon,  till  when,  the  policy  and 
adjustment  remained  quietly  in  their  hands.  Though  the 
assured  might  not  have  been  able  to  enforce  payment  till 
the  end  of  SO  days,  yet,  as  the  brokers  had  money  of  the 
defendants  in  hand,  there  was  nothing  to  prevent  his  pay- 
ing, and  the  plaintiffs  receiving.    The  credit  passed  to  the 
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insured  is  a  proof  of  their  oonsent  that  it  should  be  so; 
there  is  no  evidence  that  they  did  not  know  it,  and  the 
presumption  is  strong  that  they  did.  The  delivery  of  the 
policy  to  the  brokers  was  an  authority  to  adjust,  and  though 
this  authority  was  revocable  at  first,  it  ceased  to  be  so  when 
a  third  person  had  acted  upon  the  strength  of  it,  and  paid 
money  over  as  the  defendants  have  done ;  for  they  are 
concluded  by  the  entry  in  the  broker's  books.  The  charge 
of  commissions  to  each  party,  evinces  the  transaction  con- 
summated by  an  actual  payment  from  one  man,  carried  to 
the  credit  of  another.  Even  at  the  end  of  thirty  days  after 
the  adjustment,  the  plaintiff  are  not  said  not  to  have  been 
indebted  to  the  brokers.  Besides,  the  policy  was  to  be 
cancelled. 

BiamilUm,  in  reply.    The  general  acquaintance  with  the 
brokers'  mode  of  doing  business,  does  not  affect  the  plain- 
tiffs with  knowledge  of  this  particular  transaction.  He  could 
not  have  known  there  was  money  in  the  broker's  hands  on 
a  balance  struck  ninety  days  before.    It  is  not  even  plain 
that  the  adjustment  was  communicated,  still  less  that  the 
entry  to  his  credit  was  known,  for  it  was  not  given  till  the 
sixth,  whereas  the  adjustment  was  on  the  second,  so  that 
notice  of  the  adjustment  could  not  be  notice  of  the  credit- 
ing.    The  endorsement  only  led  the  assured  to  imagine 
himself  secure  of  his  money  at  the  end  of  thirty  days.     Till 
then,  therefore,  the  act  was  not  consummated,  the  policy 
liable  to  be  taken  back,  and  the  power  to  receive  the  loss 
necessarily  revoked.     The  argument  from  not  demanding 
the  note  is  begging  the  question,  tor  it  supposes  a  know- 
ledge of  the  credit  given.     Till  the  end  of  thirty  days,  the 
broker  had  no  right  over  the  defendants'  funds, 
and  therefore  *no  appropriation  before  that  period     [*144] 
could  legally  be  made.    The  entry,  therefore,  must 
have  been  conditional,  and  before  its  completion,  the  policy 
was  withdrawn.    Cancelling  it  was  only  for  the  purpose  of 
giving  an  action  on  the  adjustment.    When  that  is  ro/idty 
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tl^  old  ccxi^tract  ou  the  instrumeat  die^  wd  u  new  one 
Hriaea^  Tkougb  ev^  tt^n  it^  might  be  retaiaed  for  anj 
lien,  a^  tbat  woulij  attach  on  the  adjuat9ient  growing  out 
qf  Uie  inamancQ. 


TliOMPSON^  J.  delivered,  the  opinion  of  the  court.  The 
ioaurance  \urokers  having  become  insolvent^  and  b^ing  in- 
debted bol^  to  the  plaintiffs  an<l  defendantSi  in  a  suqq^  ex^ 
ceeding  th^  fgpiount  now  in  queation,  a  d^  1q«9  0Qn3t  be 
tjiustained  either  by  the  c^s^ured  or  by  the  underwriter. 
Both  parties  are^  therefore,  e^cusc^bte  in  Qlaiming  the  bene- 
fit of  any  Btrie^b  pirinciple^  of  la^w^  a|>plic^blQ  to  the  caa^ 
that  may  operate  in  their  iavor.  The  dcteraxl^atioa  of 
this  question  will  depend  on  the  relation  in  which  the 
brokers  may  be  considered  as  standing  towards  the  respec- 
tive parties*  The  agFeement  between  the  uijider writexa  and 
brokers,  a9  to  the  n^anner  of  tranaaoting  business,  can  no 
way  alEect  the  righl0  of  the  a^surc^^  The  underwritem 
Qonstitute  the  brokers  their  agents^  to  receive  premiums; 
and  the  brokers  agree,  at  the  expiration  of  three  months, 
to  apply  au^  premiums  towards  the  payment  of  losaes  for 
which  th/9  underwriters  becon;i^.  liable.  The  underwriter^ 
may,  therefore,  be  considered,  as  looking  to  the  brokers  fo;p 
the  premium0.  There  does  not,  however,  appear  to  be  an^ 
general  agreeo^ent,  or  understanding,  between  the  broker9, 
and  assured,  that  the  Utter  are  to  look  to  the  foxn^i:  for 
losses.  Every  eaae  n^ust,  therefore,  depend  ojx  its  own  cir^ 
cumsUMSk^es.  As  a  generajl  rule»  the  underwriter,,  and  not. 
the  broker,  must  be  considered  as  debtor  for  the  1q9S. 
The  manner  in  which  the  broker^  kept  tbkQir  accounts,  waa 
conformable  to  the  agreemeilit  between  them  and  the  under- 
writers ;  b.ut  this  ought  i¥>t  to  a^i^t  third  persona.  Aa  be- 
tween the  brokers,  and  the  deten4ai»t8>  it  may  be  considered, 
as  a  payment  of  the  loss  by  the  latter  to  the  former,  buV 
not  aa  a  payment  to  the  assured,  without  their  assent  to 
Biich  armn^nient.  No  such  assent  appears-^no  evideace 
that  the  plaiatifib  knew  of  the  enti7  ipt^ade  in  the  broli^er'a 
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book!  But  had  they  kiioWn  it,  we  8up|>08e  it  Would  not 
&ftect  their  claim  against  the  defendants^  Unl^M 
th^y  directly,  •of  ita|)liedl7,  aiMehted  to  look  10  [♦146] 
the  brokers,  and  not  to  the  underwriters)  ibr  the 
k>d8.  The  policy  biding  put  into  the  hands  of  the  brokers^ 
^uthoriiied  them  to  make  the  liwljustment,  a»d  had  il  i^- 
mained  in  their  hands  until  the  expiration  of  thd  thirty 
days,  when,  according  to  the  terms  of  the  adjustm^t,  thb 
loss  was  made  payable,  St  might  have  been  considered  as 
an  implied  authority  to  receive  the  money^  But  the  as- 
sured took  the  policy  out  of  the  hands  of  the  brokers  long 
before  the  expiration  of  the  thirty  days,  and  thereby  re- 
voked all  the  authority  to  receive  payment  which  they 
might  hav^  been  presumed  to  have  had.  The  defendants 
cannot  be  presumed  to  have  intended  to  make  payment 
until  the  expiration  of  the  thirty  days.  This  entry  was 
made  in  the  broker's  books  only  four  days  after  the  ad- 
j^slment;  and  so,  cannot  reasonably  be  considered,  or 
imagined,  fls  a  payment  of  this  particular  demand,  but  only 
for  the  purpose  of  keeping  a  general  statement  of  accounts 
between  the  brokers  and  underwriters.  We  cannot  din* 
coirer  any  authority  given  by  the  plaintiffs  to  the  brokers 
to  receive  payment  of  this  loss;  or  any  assent  or  agreement 
by  the  former  to  look  to  the  latter  for  payment,  and  to  die- 
charge  the  Underwriters  fVom  their  liability^  The  opinion 
of  tk^  court  therefore  is,  that  the  pkinti£b  have  j  ndgment. 

lAVttHatlftoJt.  J<  This  is  an  attempt  to  recover  from  the 
Underwritent,  after  a  fair  settlement^  and  what  1  deem 
equivalent  to  a  payment  by  the  insurance  brokers,  ttierely 
becatiae  tb«  latter  have  siitcd  become  inaoIvent(a)    Tbs 

(a)  It  has  been  niled  that  if  an  insurance  broker,  living  at  a  distance  fh>m 
tea  principal,  ci^it  hiin  fbt  the  Amoliiit  of  a  loss  on  a  pollcj,  and  t^obith 
from  iiim  the  balance  of  his  acoottnt,  strtick  tipon  the  allowance  of  midi 
credit,  the  broker  Cannot,  after  ft  lapto  of  two  yeafs,  recover  flrom  his  prince 
pal  the  atnount  Of  Subscriptions  he  has,  tfotn  the  subsequent  intolVt^y  of 
the  ocderwriters,  been  unable  to  collect    Jameson  ▼.  Sufainstone,  2  Cam^ 
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policy  was  delivered  for  settlement  by  the  plaintiffs  tc 
Munro,  one  of  the  brokers  who  effected  it.  He  thus  be* 
came  their  a,;ent,  and  a  receipt  of  the  money  by  him  would 
have  discharged  the  underwriters.  So,  also,  his  other  acts 
in  relation  to  this  business  must  be  binding  on  them.  The 
first  thing  that  Munroe  does,  is  to  obtain  from  the  under- 
writers ''an  adjustment,  payable  in  thirty  days,  which  the 
brokers  were  requested  to  charge  to  their  account,  and  to 
cancel  the  policy."  This  was  signed  by  the  defendants  on 
the  2d  of  January  1802.  We  have  no  right  to  believe  the 
plaintiff's  ignorant  of  the  nature  of  this  adjustment.  Munro 
is  dead,  which  renders  proof  of  this  fact  difficult.  But  from 
their  having  been  brokers  themselves,  and  from  the  rela- 
tion in  which  they  stood  to  Munro  in  the  transao- 
[*146]  tion,  it  is  a  fair  and  natural  ^presumption,  that 
they  knew  of  this  adjustment  immediately.  This 
knowledge  would  amount  to  but  little  short  of  a  consent 
on  their  part  to  take  the  brokers  as  paymasters,  if  they 
were  in  funds,  and  willing  to  become  so.  It  is  admitted 
this  was  the  case;  for,  only  four  days  after,  the  bro- 
kers charged  the  defendants,  who  were  their  creditorS| 
and  credited  the  plaintiffs,  who  were  their  debtors,  in  their 
books,  with  the  amount  of  this  loss.  This  anticipation  of 
payment  might  have  been  at  the  broker's  peril,  but  the 
plaintiff  had  no  right  to  complain.  With  this  entry  it  is 
not  certain  the  plaintifiEs  were  acquainted,  but  being  in- 
debted to  the  brokers,  they  could  not  well  object  to  it ;  and 
it  is  more  than  probable  they  were  informed  of  it  by  the 
one  who  is  since  dead.  I  have  chosen  to  consider  this  case 
without  reference  to  any  general  agreement  between  brokers 
and  underwriters,  because  I  think  there  is  sufficient  evi- 
dence that  the  plaintiff  agreed  to  look  to  the  broker,  with* 

646,  n.  So,  if  tho  broker  himself  pay  the  lofls.  Edgar  v.  Bumstead^  1  Campi 
411.  Wiiere  a  broker  retains  a  policy  in  his  hands,  he  is  bound  to  use  rea* 
■onable  diligence  in  procuring  payment  from  the  underwriters ;  if  he  do 
not,  be  is  liable,  in  case  of  their  insolvency.  Bowfidd  y.  Oreawett^  2  Cnaip 
645. 
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oat  any  future  recourse  on  the  underwriters,  and  because 
having  received  payment  by  a  credit  with  the  brokers, 
whose  debtors  they  were,  it  would  be  unjust  to  subject  the 
defendants  to  any  inconvenience  on  account  of  the  subse- 
quent bankruptcy  of  those  gentlemen.  I  think,  therefore, 
there  should*be  judgment  for  the  defendants. 

Judgment  for  the  plaintiffi. 


Jackson,  on  the  demise  of  Ziiocebhan',  against  Zimkeb- 

MAN  and  others. 

If  a  testator  devise  a  bfMcific  qaantity  of  land,  out  of  a  larger  tract,  and  then 
describe  the  courses  and  distances  to  be  run,  i^  by  stopping  at  one  of  the 
lines  mentiohed,  the  devise  will  fall  short,  it  will  be  held  that  the  line  was 
mentioned  nnder  the  supposition  that  it  would  include  the  quantity  de- 
vised, and  the  devisee  will  be  entitled  to  have  it  run  out  that  length.  The 
erecting  a  fence,  and  showing  it  as  a  boundary,  does  not  conclude  the 
person  so  doing,  if  at  the  time  such  declarations  are  made  that  he  is  en- 
titled to  mere. 

This  was  a  case  submitted  without  argument.  The  les- 
sor's father  gave  him,  by  will,  sixty  acres  of  land,  being 
part  of  a  larger  lot,  and  then  described  the  tract  devised,  by 
certain  courses  and  distances^  one  of  the  last  of  which  was 
south  six  degrees,  east  six  chains,  or  thereabouts.  If  this 
last  line  was  to  be  only  six  chains,  the  lessor  would  not 
have  sixty  acres,  but  by  extending  it  a  few  chains,  he 
would  have  that  quantity.  Whether  this  line  ought  to  be 
so  extended,  as  with  the  other  courses  to  include  sixty  aoresi 
was  the  question. 

LrviNGSTON,  J.  delivered  the  opinion  of  the  court.  It  is 
evidently  the  testator's  intention  to  give  his  eldest  son,  the 
lessor  of  the  plaintiff,  exactly  sixty  acres  of  the  lot 
from    which  they  are  to  be  taken ;   and  he,   no  doubt, 
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[^47]  Auppoeed  that  the  oourses  *and  distances  giren 
would  have  inoluded  that  qoantity ;  but  he  seemi 
at  the  same  time  to  have  been  aware  that  it  flight  not  be 
the  case,  and  for  that  reason,  probably,  makes  use  of  the 
expression,  so  many  chains,  or  thereaboats.  It  is  the  same 
as  if  he  had  finst  described  the  oourses  a^id  distances^  ami 
then  $aid|  that  this  line  should  be  six  chains,  or  so  long  as 
to  include,  with  the  other  courses  and  distances,  sixty  acres. 
In  this  way,  full  efifect  is  given  to  the  devisor's  intentions^ 
without  violating  any  rules  for  the  construction  of  grants. 
But  it  is  said  by  the  defendant  that  the  lessor,  if  he  ever 
had  a  title,  has  destroyed  it  by  his  own  acts ;  which  are, 
bis  ahowiog  a  certain  line  as  the  division  line  between  hin>- 
self  and  the  defendants,  and  erecting  a  fence  thereon,  and 
this  fence  he  showed  to  three  witnesses,  but  to  two  of  them 
be  declared  '*  that  by  the  will,  he  ought  to  have  more  land.** 
This  conduct  of  the  lessor  cannot  be  regarded  as  a  relin- 
quishment of  his  rights,  which,  so  far  from  being  waived, 
are  constantly  asserted  by  him :  although  he  might  for  the 
present  be  satisfied  with  the  line  on  which  the  fence  was 
placed,  he  would  not  in  this  way  be  deprived  of  lands,  to 
which  he  might  show  a  title,  beyond  that  line;  or  even  i^ 
under  a  misconception  of  his  rights,  he  had  considered  this 
line  as  his  boundary,  it  did  not  prevent  his  extending  it 
according  to  the  intent  of  the  testator,  whenever  he  should 
think  proper.  We  are  of  i  •pinion  that  the  plaintifif  is  en* 
titled  to  judgment. 

Judgment  for  the  plainttit 
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BELDQiG  against  PnxiN,  ezeoatrix  of  PiTKlK, 

An  ictioii  will  not  fie  upon  a  contract  to  pay  over  half  the  proceeds  of  an 
illegal  contract,  tliough  the  nHHiej  ariaiBg  from  it  baa  been  recerred  bj 
the  defendanL(a) 

This  was  an  action  of  assumpsit,  tried  before  the  Chief 
Jastioei  at  the  Columbia  cireuit,  in  July,  1808.  The  de« 
daration  contained  the  oommon  monej  counts,  and  a  count 
for  work,  labor  and  services,  under  which  it  was  agreed 
that  the  plaintiff  might  offer  evidence  of  a  special  contract. 
The  defendant's  testator  was  possessed  of  a  grant  from  the 

f^)  That  an  mlawfal  tmnaaetion  aho^d  ever,  in  any  way,  become  the 
legal  basis  of  an  action  at  law ;  or^  in  otber  words,  that  the  law  should  erer, 
fai  any  manner,  lend  its  aid  Co  enlbrce  claims  arising  out  of  a  violation  of  ita 
own  principles^  strikes  tlie  mind,  on  being  barely  stated,  as  repugnant  to  all 
ntmcm  and  good  order.  The  judges  in  Westminster  Hall  seem,  howerer, 
to  have  been  in  some  degree  astute  in  sappoiting  actions  originating  in  Qle* 
gal  traasactions..  Thus,  it  has  been  said  that  where  the  illegal  contract  is 
«xecutory,  money  paid  upon  it  may  be  recovered  back,  aiUer,  if  it  be  exe- 
cuted ;  (Per  Buller,  J.,  in  Lowfy  v.  Bmtieu,  Doug.  470 ;  Tappenden  ▼.  Rafk" 
daUi  t.  Boa.  k  Pull.  467 ;)  and  that  where  the  contract  is  only  malamprohi- 
M«m,  and  not  maUan  in'se^K  a  third  party  lend  money  to  pay  a  loss  in- 
curred in  jts  performance,  the  loan,  tliough  with  notice,  is  a  good  considera- 
tion to  support  an  action.  /U%iM|r  v.  Re^fnous^  4  Burr.  2069;  Petrie  t. 
Htumay,  4  D.  A.  B.  418.  These  cases  are,  perhaps,  rery  questionable.  They 
were  disapproved  of  by  Lord  Thurlow;  and  in  Et  parte  JMstAcr,  3  Yes.  jun. 
37  3,  Lord  Loughborough  says,  what  Is  oalled  in  them  a  consent,  "  is  a  con- 
fedei«cy  to  break  a  positive  law.**  Tliis  idea  of  his  lordship  is  in  unison 
with  the  casos  under  the  statute  prohibiting  the  sale  of  public  offices ;  (6  ft 
6  Edw.  YL  c  16;)  for,  though  it  be  a  pensl  law,  and,  according  to  the  rule 
of  oar  jurisprudence,  not  to  be  extended  as  to  penalties  and  punishments, 
**  yet^  if  there  be  a  public  mischief  and  a  court  of  equity"  (why  not  a  court 
of  knr  also?)  "oees  private  contracts  made  to  elude  laws  enacted  for  the 
palilic  good,  it  ought  to  interfera'*  On  tliis  principle  of  Lord  T^lbof  s,  in 
Law  y.  Law,  f^orrest,  141,  it  has  been  deturmined  that  an  action  at  oommon 
Jaw  cannot  be  maintained  on  an  agreemei.t  to  allow  the  plahitiff  a  certain 
alioro  in  tlie  profits  of  an  office,  in  whid)  he  superannuated  himself  to  gel 
the  defendant  appointed.     Oarforth  r.  Aarva,  1  H.  Bl.  327. 

Independently  of  the  inferenoes  to  be  drawn  from  the  last  determination, 
tbe  diversity  sanctioned  by  the  cases  of  Fafkruty  v.  BeyMus^  and  JVfrfe  r. 
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asqaebannah  commissioners,  so  called,  for  a  township  ol 
tad  in  the  county  of  Luzerne,  and  commonwealth  of  Fenn- 
rlvania,  under  the  Connecticut  title  only.  He  contracted 
ith  the  plaintiff,  that  if  he  would  sell  this  for  him,  he 
ould  gire   for  so  selling   the   same,   the   one   half  ol 

amuiy,  hKTS  recetred  m  verj  MTere  shock  bj  the  decUioDi  Id  Blaer»  v. 
uAfey,  6D.  i,  E.  H,  mi  Aubtrt  V.  Mm,  3  Bos.  A  PuU.  311;  the  finrnar 
mag  Mttled  that  a  WU  drawn  bf  an  agent,  in  illegal  transactions,  on  hli 
incipa],  tot  tlie  amount  of  money  piiid  on  his  account  in  settling  tbou 
insactions,  cannot  be  recovered  on  bj  a  third  person  taking  it  with  know- 
dge  of  the  coDsldaration ;  and  the  latter,  that  roonejpaid  bj  an  assodatA 

a  prohibited  trade,  OD  account  or  losaea  sustained  init,cannot  bereoovered 
xa  the  other,  eren  under  au  airard  made  bj  the  arbitrator,  to  whom  th* 
itUement  of  that  balance,  and  other  things,  were  referred. 

In  order  to  take  an  action  out  of  the  bauerul  eOTect  of  ui  illegal  conaidwa* 
}n,  the  English  adjudications  hate  made  this  further  disUnction,  that  when 
le  suit  is  against  a  third  peison,  who  has  reoeired  mooe/  under  an  uolaw- 
1  agreement  between  two  othei^  it  Ehall  not  lie  vith  him  to  set  up  it*  ille- 
\lHy;  Armsr  v.  AmmS;  1  Bos.  t  PuR  2^;)  therefure,  an  inaurano* 
'oker,  who  baa  received  upon  an  illegal  policy  the  amount  of  the  loss,  cas- 
»  make  the  vice  cf  the  contract  his  defence.  Tknant  y.  EUiot,  I  Bos.  & 
nlL  3.  Lord  Kenyon,  howerer,  in  SvBiveui  v.  Oraoet,  Parle,  8,  and  1  Sel«r. 
.  P.  til,  determined  that  in  an  action  by  a  partner  in  illegal  iasurancei  who 
id  paid  tlie  whole  of  the  losaea,  against  a  broker  who  had  received  on  the 
aintiff'a  account  lialf  tlia  amount  from  the  other  partner,  the  defendant 
ight  avnil  himself  of  the  unlawfulness  of  the  transaction,  an^  that  the 
aintiff  could  not  recover.  Yet.  where  money  was  deposited  in  Uie  handi 
'the  defendant,  aa  a  stakeholder  upon  aw^er,  the  subject  matter  of  which 
as  illegal,  and  notice  given  not  to  pay  it  over  to  the  winner,  it  haa  been 
lowed  to  be  recovered  by  the  part;  w^o  made  the  deposite.  OaUon  v. 
Iturland,  5  D.  A  E.  40S  ;  Laeauuada  v.  White,  1  D.  k  E.,  as  explained  in  8 
.  t.  E.  S1t>.  Bnt  after  a  party  to  a  wager  against  law  has  lost  his  bet,  and 
le  atakeholder  haa  paid  it  over,  either  by  the  direction  or  assent  of  the 
alntilT  who  stoked  the  money,  be  cannot  recover  It  even  ftom  the  wiDner. 
'omm  V.  Hancock,  8  D.  Jk  E.  GTG.  So,  if  property  be  left  In  tlie  hoods  of  a 
irty  to  an  illegal  bet,  to  become  his  if  ho  win  it,  an  action  for  Its  valna 
moot  he  nuintalned  against  him,  alter  the  het  is  lost.  JT  Aithnn  t.  Oovr^ 
y,  S  Johns.  Bep.  148.  Yet,  such  winner  wilt  not  be  allowed  to  reoovw 
pdnst  a  stakeholder  of  an  illegal  bet,  even  upon  his  accountable  recdpL 
lOUgh  notice  not  to  pay  over  do  not  appear  to  have  been  given ;  (Anw  t, 
fter,  4  Johna  Bep.43S;)  and  Kofflnan,  Recorder  of  New  York,  Una  mled. 
lat  although  a  stakeholder  pay  over  to  the  winner  of  an  illegal  bet,  Id  vio- 
tion  of  the  notice  not  so  to  do,  an  action  cannot  be  maintained  agaiiut  hln 
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bj  the  person  making  the  deposit  Buahman  y.  Ckuhman^  1  Esp.  Dig.  part 
1,  Amer.  edit  bj  Gould,  25. 

Where  a  statute  is  made  to  protect  a  particular  class  of  persons  bj  avoid* 
ing  the  contracts  thej  enter  into  with  others,  as  the  English  statutes  against 
lottery  insurances  and  usury,  for  the  premiums  paid  in  the  one  case,  and 
the  excess  of  interest  in  the  other,  an  action  may  be  maintained ;  (Jacques  v. 
CMighUy,  2  Bl.  Rep.  1073 ;  Jacques  v.  WUhy,  1  H.  Bl  65 ;  Basanquet  v.  Dash' 
y?ood^  Cas.  temp.  Talb.  38 ;)  aiUer,  where  the  parties  are  in  pari  ddictOf  by 
each  being  of  that  class  against  whom  the  statute  is  directed.  Clark  y.  Shes, 
Cowp.  19t ;  Browning  y.  Morris^  Cowp.  790. 

The  principle  of  the  decision  in  the  text  has  been  acknowledged  in  Bar^ 
ward  y.  Orane^  1  Tyler,  467.  See  also  Maybin  y.  Chuton^  4  Ball  298;  Bnuh 
%ay  r.  Eues,  3  Cranch,  242 ;  2  Fonb.  6.  n.  (c). 

Amidst  this  multiplicity  of  decisions,  not  altogether  consistent^  those  of 
HoflTman  and  Lord  Kenyon  seem  most  oonsonani  to  the  purity  of  law.  It 
might,  perhaps,  haye  been  well  if  the  courts  had  laid  down  the  broad  rulei 
that  for  money  due,  paid,  lent,  or  received,  on  an  illegal  cdntraot^  or  for  any 
other  claim  arising  out  of  one,  by  or  against  parties,  privies,  or  any  third 
persons,  a  suit  cannot  be  maintained  either  at  'taw  or  equity. 

[1]  As  to  illegal  contracts,  fto ,  see  Story  on  Contracts,  p.  106,  §  165  and 
cited. 
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*all  that  should  be  obtained  over  and  above  one  [*148] 
tboosand  dollars.  The  plaintiff  did  sell  the  town- 
ships to  one  Anthony  Maxwell,  and  took  his  notes  for  two 
thousand  five  hundred  dollars,  about  one  thousand  seven 
hundred  and  fifty  dollars  of  which  had  been  paid  to  the 
testator.  The  residue  was  not  paid  by  Maxwell  to  any 
person.  A  verdict  for  six  hundred  dollars  was  taken  by 
consent,  subject  to  the  opinion  of  the  court  upon  this  ques- 
tion:  whether  any  action  could  be  maintained  to  recover 
the  moiety  of  the  profits  arising  from  the  sale  of  lands 
under  the  Connecticut  title,  those  lands  being  situated  in, 
and  claimed  by,  the  commonwealth  of  Pennsylvania? 

WiUianis,  for  the  defendant.  The  transaction  was  illegal, 
because  the  title  was  not  an  object  of  legal  sale.  It  was  a 
pretended  title.  The  action  is  for  a  compensation  for  doing 
an  unlawful  act ;  for  in  the  Susquehannah  causes  it  was  set* 
tied,  that  sales  of  these  titles  were  void.[l] 
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in  possession  was  regarded  as  owner  of  the  property,  until 
a  better  title  were  shown  in  another.  Thus  far  the  rule  is 
salutary,  inasmuch,  as  it  gives  to  possession  a  proper  value 
and  will  not  permit  its  being  lightly  disturbed  :  but  it  has 
certainly  been  extended  to  other  cases,  and  if  the  contract 
which  forms  the  basis  of  this  demand  be  illegal,  or  if  the 
plaintiff  assisted  in  imposing  on  a  third  person,  perhaps  be 
ought  not  to  recover.  But  from  nothing  in  this  case  can 
it  be  inferred  that  this  contract  was  illegal,  or  that  any 
fraud  has  been  practised  on  Maxwell ;  it  is  altogether  silent 
,  as  to  the  laws  of  Pennsylvania,  where  the  land  lies ;  and, 
were  it  otherwise,  it  might  be  a  question,  how  far,  in  this 
action,  we  could  take  notice  of  them,  to  render  iiivalid  the 
contract  between  these  parties.  For  aught,  therefore,  that 
appears,  nothing  has  been  done  contrary  to  ther  laws  of 
that  commonwealth,  nor  has  Maxwell  been  imposed  on. 
He  may  at  the  time  have  been  in  possession  of  the  lands 
und(5r  Pennsylvania,  and  have  purchased  the  Connecticut 
claim,  as  was  lawful  for  him  to  do,  to  quiet  his  title,  or  he 
may  now  hold  the  land  under  Pitkin. [1]  In  either  case, 
he  has  received  value  for  the  money  he  paid,  and  cannot 
be  viewed  as  an  injured  person.  This  presumption  is  con- 
firmed, by  the  circumstance  of  his  having  paid  so  large  a 
proportion  of  the  notes  which  he  gave.  It  not  appearing, 
then,  that  the  contract  between  Pitkin  and  Maxwell  is 
illegal,  nor  that  the  latter  has  been  deceived,  or  defrauded, 
and  the  defence  being  of  a  kind  not  entitled  to  much 
countenance,  I  think  the  plaintiff  should  have  judgment. 

Judgment  of  nonsuit. 


[1]  See  Jack9onY,  Thdd^  p.  187,  jMit 
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B.  AND  H.  Stewart  against  Eden. 

Taking  a  note  out  of  the  bank,  where  it  has  been  lodged  for  coUection,  la  a 
stifficient  consideration  to  support  assumpsit  against  a  third  person,  though 
the  note  be  afterwards  protested  for  non-payment  A  note  g^ven  as  a  col* 
lateral  security  for  a  judgment  recovered,  cannot  be  impeached  on  account 
of  usury  in  the  suit  on  which  the  judgment  was  obtained. 

Assumpsit  on  a  special  agreement  to  pay  a  promissory 
note  drawn  by  John  Pelletreau,  in  favor  of  John  Wardell, 
and  by  him  endorsed  to  the  plaintiffs.  The  note,  on  the 
promise  to  pay  which  the  action  was  founded,  had 
been  *given  as  collateral  security,  for  payment  of  [*151] 
an  uasatisfied  judgment,  obtained  on  a  note  for  a 
larger  amoant,  of  which  the  plaintiffs  were  ^a,/!(&  holders 
made  to  Charles  Brigden,  on  a  usurious  consideration.  The 
note  thus  given,  and  on  the  promise  to  pay  which  the  pre- 
sent action  was  founded,  had  been  lodged  in  the  bank  for 
collection.  On  the  day  it  fell  due,  the  defendant  wrote  to 
the  plaintifl&,  "that  if  they  thought  proper  to  oblige  him 
by  withdrawing  the  note  from  the  bank,  he  would  hold 
himself  responsible  to  them  to  settle  it  in  some  satisfactory 
way,  by  the  Wednesday  following ;  but,  as  the  note  was 
lent  to  him,  or  for  his  use,  unless  it  was  withdrawn,  he  could 
not  consider  himself  liable  for  its  payment."  In  conse- 
quence of  this  letter,  the  plaintiffs  did  withdraw  the  note 
from  the  bank,  made  a  due  demand  on  the  maker,  gave 
regular  notice  of  non-payment  to  the  endorser,  who  had 
become  a  bankrupt,  and  also  informed  the  defendant  that 
they  had  withdrawn  the  note  from  the  bank,  pursuant  to 
his  request,  and  looked  to  him  for  payment.  On  these 
facts,  a  case  was  made  for  the  opinion  of  the  court 


Woods,  for  the  defendant  I  make  three  points :  1.  That 
the  promise  was  without  consideration ;  2.  That  the  plain- 
tiffij  did  not  comply  with  the  request  on  which  i*  was 
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founded  ;  3.  That  the  usury  in  the  first  note,  on  which  the 
judgment  was  obtained,  affected  and  destroyed  the  second, 
so  that  a  promise  to  pay,  founded  on  such  a  basis,  was  void. 
The  two  first  objections  speak  for  themselves:  it  could 
never  have  been  intended  that  the  note  was  to  have  been 
merely  withdrawn,  and  then  protested.  On  the  third,  the 
case  of  Waban  aad  SheUi/  is  decisive.(a) 

Hiker,  contra.  The  withdrawing  the  note  from  the  bank, 
an  account  of  preserving  the  credit  of  the  partis,  was  all 
that  was  asked.  It  was  not  required  to  exonerate  the  eor 
dorser.  Forbearance  is  a  good  consideration,  Mapes  v.  Sir 
Isaac  Sidfiey,  Cro*  Jaa  683  ;  Oo.  Car.  24i.(^)  Wherever 
there  is  a  moral  obligation  to  pay,  it  ia  sufficient  ibr  an 
assumpsit.  Howes  et  Ux  v.  Sounders,  Cowp.  294,  per  Lord 
Mansfield.  As  to  the  usury,  it  is  settled  that  though  a 
usurious  note  be  void  in  the  hands  of  a  bona  fide 
[*162]  *holder,  yet,  a  ubw  security  given  to  such  a  per- 
son, for  the  usurious  note,  is  good.  Cutitbert  v« 
^«%  8  D.  &  K  390. 

Woods,  in  reply.  K  the  original  conaideratioa  is  bad, 
a  new  security  cannot  make  it  good.  A  void  consideration 
cannot  be  confirmed :  the  first  note  was  void,  nothing,  there- 
fore^ can  set  it  up. 

KIent,  Ch.  J.  delivered  the  opinion  of  the  court.  We 
axe  satisfied  there  is  no  grouad  for  the  last  objection,  arising 
ouit  of  the  original  usury.  The  cases  of  ElUe  v.  Wames^ 
and  Outhbert  v.  ffatst/^  are  decisive  authorities  for  the  plain- 
tiffs..  The  only  questions  are,  whether  here  was. a  aufficieiit 


(a)  1  D.  4  E.  269.  A  bond  givea  for  the  amount  of  eertaia  note8>:  h%\d^ 
that  In  an  action  on  the  bond,  an  endonior  on  those  notes  coald  not  be  called 
to  prove  thejr  were  given  on  a  usurious  consideration. 

(6)-  Gooksv.  Dorue,  a  promise  ta  Ibrbear  for  a  little  time,  held  good:  bat 
in  TUaon  r.  Clerk^  a  promise  to  forbear  for  some  time,  niled  to  be  no 
Bideration,  no  more  than  for  a  little  time.    Ibid.  438. 
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consideration  for  the  promise,  and  whether  the  plaintiffs 
did  withdraw  the  note  agreeably  to  the  intent,  and  accord- 
ing to  the  condition,  of  the  promise.  It  is  stated  in  the 
defendant's  letter  to  the  plaintiffs,  that  the  note  was  lent  to 
him,  or  for  his  use.  By  this,  I  understand  him  to  say, 
that  he  was  exclusively  benefited  by  the  money  or  credit 
raised  by  the  original  note,  for  to  secure  the  payment  of 
which  the  one  in  question  was  giyen.^  He  was^  therefore, 
the  cestui  que  trusty  the*  reai  dthtor  who  stood  behind  the 
parties  to  the  transaction  in  their  responsibility  to  the 
plaintife.  He  was  bound  to  indemnify  them  for  the  sum 
the  plaintiffs  should  recover;  and  if,  instead  of  paymer 
through  the  medium  of  a  third  person,  he  came  forward" 
to  assume  directly  the  debt  to  the  plaintiffs,  he  did  no  more 
than  what  he  was  under  an  equitable  obligation  to  do. 
This  is  the  only  true  and  intelligible  construction  of  the 
language  in  his  letter,  and  the  moral  obligation  he  was 
under  was  a  sufficient  consideration  for  his  promise.  The 
condition  that  he  annexed  to  his  promise  was  literally  com* 
plied  with.  The  note  was  withdrawn  from  the  bank ;  and* 
Itiot  is  all  that  was  requisite  to  bind  him,  considering  he 
was  under  the  equitable  obligation  I  have  stated.  Wo  are 
not  to  look  for  the  consideration  of  the  promise,  from  the 
act  of  withdrawing  the  note.  That  perhaps,  would  not 
alone  have  created  one,  though  considering  the  course  of 
business  and  credit  at  the  bank,  the  dishonor  of  a  note, 
placed  under  the  agency  of  the  bank  for  collection,  was  a 
matter  of  real  and  serious  consequence  to  the  credit  of  the 
party,  and  much  more  so  than  if  it  had  happened 
without  the  purview  of  the  bank.  *We  think  it,  [*168]- 
however,  sufficient  for  us  to  look  only  to  the 
literal  fulfilment  of  the  condition  annexed  to  the  promise^ 
aiiice  we  perceive  a  vfdid  consideration  for  the  assumptioa 
without  reference  to  that  condition.  We  are  of  opinioni 
therefore,  that  the  -plaintiffs  are  entitled  to  recover. [1] 

Judgment  for  the  plaintiffs. 

[I]  In  a  suit  on  a  bond  to  indemnify  the  obligee  for  his  liability  as  makor 
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P.  Coulon  against  Green  and  Lovett. 

If  ihe  agent  of  an  insured  give  his  own  note  with  an  endorser  for  the  amoont 
of  the  premium  on  a  policy,  and  the  assured  pay  to  the  agent  the  amount, 
deducting  one  per  cent  per  month  for  the  time  it  has  to  run,  and  after  this 
assign  the  policy,  the  assignee,  after  settling  a  total  loss  with  the  insurer, 
and  paying  the  amount  of  the  note  thereout,  cannot  maintain  an  action  on 
the  money  counts  against  the  endorser,  nor  is  the  note  impeachable  on  the 
score  of  usury.(o)[l.] 

This  was  an  action  of  assumpsit  on  the  usual  money 
counts. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opi- 
nion of  the  court,  on  the  following  facts: 

Joseph  Coulon,  being  owner  of  goods  shipped  on  board 
the  ship  Little  Martha,  on  a  voyage  from  Charleston  to 
St  Sebastini,  made  application  to  Ralph  B.  Forbes,  his 
agent  at  New  York,  to  effect  insurance  thereon.  The  terms 
being  agreed  on,  Joseph  Coulon,  without  the  knowledge  of 
the  defendants,  paid  to  Forbes  the  amount  of  the  premium, 
deducting  therefrom  at  the  rate  of  one  per  cent,  per  month 
for  the  time  of  credit  given  by  the  insurer  for  the  premium, 
and  the  insurance  was  accordingly  effected  by  Forbes,  who 


of  a  promissory  note  held  by  a  third  person,  and  to  pay  off  such  note,  tha 
defendant  cannot  set  up  usury  in  the  note.  ChwchiU  v.  Hunt^  3  Denio,  321. 
Wliere  a  usurious  note  had  been  transferred  for  a  valuable  consideration, 
and  a  new  note  given  to  an  insolvent  holder,  held  not  to  be  void.  Kent  r. 
Walton^  7  Wen.  266.  A  judgment  in  the  hands  of  a  bona  fide  assignee  is  not 
affected  by  usury  between  tlie  original  parties.  Wardeli  v.  Eden^  2  J.  G. 
268 ;  a  G.  IJ.  R.  631,  note. 

(a)  To  create  usury,  there  must  be  a  loan  and  forbearance.  The  per  cent* 
age  taken  in  the  text  was  not  for  forbearing,  but  for  making  an  anticipated 
payment.  Therefore,  taking  fifteen  percent  for  paying  an  acceptance  before 
due,  is  not  usury^    Barclay  v.  Walmsley^  4  East,  66. 

[1]  Three  things  are  necessary  to  create  usury:  a  loan,  taking  more  thaa 
lawful  interest,  a  corrupt  agreement  Bank  of  UUea  y.  Wager,  2  Gow.  712 ; 
Bank  of  UHca  v.  SmaUey,  2  Gow.  770.  See  the  cases  as  to  what  oonstitutea 
usury  in  New  York  Digest,  vol  ^  p.  1333,  ei  aeq. 
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instead  of  paying  the  premium  in  cash,  gave  his  note  for 
the  amount^  dated  6th  October,  1800,  payable  nine  months 
after  date,  and  endorsed  by  the  defendants  in  these  words : 
*'  Pay  the  Manhattan  Company  for  the  Columbian  Insurance 
Company."  This  endorsement  was  made  for  the  accom- 
modation of  Forbes  gratuitously,  and  with  a  knowledge 
in  the  defendants  of  the  use  intended  to  be  made  of 
the  note,  in  securing  the  premium,  and  also  without  any 
iCnowledge  on  the  part  of  the  plaintiff.  The  policy  was 
afterwards  assigned  by  Joseph  Coulon  to  the  plaintiff.  A 
loss  of  the  goods  insured  happened,  but  the  payment  of 
it  being  contested,  a  suit  was  instituted,  pending  which  the 
note  became  payable,  was  protested  lor  non-payment,  and 
due  notice  given  to  the  defendant&  Forbes  was  discharged 
under  the  bankrupt  law. 

The  policy  contained  the  usual  clause,  that  in  case  of 
loss,  the  amount  of  the  note  for  the  premium,  if  unpaid^ 
should  be  first  deducted.  The  insurer  agreed  to  pay  the 
loss,  but  retained  the  amount  of  the  premium,  • 

and  paid  *to  the  plaintiff  the  balance.  The  attor-  [*154] 
ney  for  the  plaintiff  then  gave  the  insurers  a  re- 
ceipt in  these  words :  '^  Beceived,  1st  April,  1802,  of  the 
Columbian  Insurance  Company,  19,600  dollars,  in  full,  for 
a  total  loss  on  20,000  dollars,  cargo,  &c.,  and  I  consent  that 
the  policy  be  cancelled."  The  note  given  for  the  premium 
was  then  delivered  by  the  insurers  to  the  plaintiff,  with 
this  receipt :  "  Beceived  of  the  plaintiff)  assignee  of  Joseph 
Coulon,  being  deducted  from  loss  of  cargo,"  .&c. 

The  insurers  refusing  to  endorse  the  note  to  the  plain - 
tifi^  the  suit  was  brought  to  recover  of  the  defendants  the 
amount  of  the  note. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
plaintiff  sues  on  the  ground  of  being  assignee  of  Joseph 
Coulon's  policy,  and  we  are  therefore  to  consider  the  case 
as  if  Joseph  Coulon  was  the  plaintiff.  If  Joseph  Coulon 
had  made  no  payment  to  Forbes,  there  would  then  be  no 
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difficultj  in  the  ca3e,  as  the  deduction  made  to  the  com*^ 
pany  of  the  premium,  would  have  been  what  Joseph  GoOf 
loQ  was  bound  to  do,  for  the  premium  was  his  proper  debt 
We  do  not  thi-ok  that  the  payment  of  Joseph  Cooloa  to 
Forbes  ought  to  allter  the  case,  it  being  without  the  privity 
or  knowledge  of  the  defendants  All  that  the  defendants 
intended  to  respond  for,  and  all  that  in  equity  they  ought 
to  be  answ^able  for,  was  the  premium  due  the  insurers ; 
sund  they,  knowing  the  object  of  the  note,  were  presumed 
to  know  that  in  case  of  loss,  the  fund  coming  to  Josepli 
Ooulon  would,  in  the  first  instance,  be  liable  for  that  pre* 
miuuL  Here  was  with  them  a  fair  calculation  of  eventiia] 
safety  in  one  event,  and,  under  that  calculation,  they  en- 
djorse  to  accommodate  the  agent  of  Joseph,  They  ought 
not,  then,  in  justice,  to  be  put  in  a  worse  situation  by  an 
arrangement  between  Forbes  and  Coulon,  to  which  they 
were  stran^rs.  Asj  therefore,  the  suit  is  not  upon  Ae 
note,  in  which  as  endorsers  they  might  have  been  held  to 
stri^  legal  obligation  by  their  endorsement,  and;  in  which 
the  technical  rules  of  law  would  have  prevailed,  but  as 
they  are  sued  in  a  form  of  action  in  which  the  broad  equity 
of  the  transaction  ia unfolded,  we  are  of  opinion  they  ought 
not  to  be  liable.    We  put  out  of  view  the  payment  of 

Joseph  Coulon  to  Forbes,  and  consider  the  deduce 
[*156]     lion  *of  the  pi'emium  as  a  payment  by  Forbes 

of  his  proper  debt,  uid  which  was  a  just  satisfao- 
tion  of  the  note.[l] 

Postea  to  the  defendants. 


[1]  Soe  Jn^ y. EaUhtttp.  58, nol),  and caseacited ;  and im ITl  Y, Dig^ vd 
B,  pc  141. 
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VANBfiRVOO»t  and  anotlnet  against  P.  N.  SMfte,  Pivsi- 
dent  of  the  CJolumbian  Insurance  Company. 

IVkere  a  policy  is  dear,  certain,  and  unambiguous  as  to  tlie  voyage  insured, 
propositions  asking  the  Itatd  of  insuhince  for  another  voyftge  cantoot  bis 
rsBOfted  to  as  representations  to  show  the  yoyage  insured  was  meAnt  to 
be  TCRtricted  to  that  de8orii9od  in  the  propoeit^on.  An  applicaflkm  for  a 
new  trtal  on  aocount  of  a  discovery  of  testimony  must  show  it  to  have 
been  discovered  since  the  trial  It  is  not  sufficient  to  say  it  has  been  re- 
ceived since,  for  its  not  liaving  been  received  might  be  tlrg;ed  as  a  reason 
for  not  trying  A  copy  of  proceedftigs  ki  a  foreign  tribunal,  certified  onde^ 
the  Beal  at  arms  of  a  foreign  mhiister  of  the  kingdom  in  which  the  tribtr- 
nal  elists,  is  not  even  pri^nafSKie  evidence,  unless  it  be  made  appear  suck 
minister  has  the  official  custody  of  such  proceedings.  All  transactions 
from  foreign  languages  must  be  on  oath ;  one  by  a  consul  is  of  no  more 
validity  than  by  any  other  f  especjtable  person.  AdmtssioDa  hi  a  case  ar6 
coDOhisive  agiunst  the  party  aoaking  theiu. 

Assumpsit  on  a  policy  of  insurance,  at  a  premium  of  27 
1-2  per  cent  on  the  cargo  of  the  schooner  Four  distefs^  '^  at 
and  from  New  York  to  two  ports  on  the  coast  of  Brazil." 
The  printed  warranty  respecting  illicit  trade  was  obliterated^ 
but  at  the  foot  of  the  instrument  the  following  clause  was 
written :  '^  It  is  warranted,  that  the  said  vessel  shall  have 
no  contraband  goods  on  board,  that  the  assurers  take  all 
rides  of  seizure,  for,  or  on  account  of,  any  illicit  or  prohi* 
tttd  tirade^  except  risk  of  seizure  in  port,  for  or  on  account 
o^  toy  illicit  or  prohibited  trade."     The  plaintiflb  claimed 

0 

a  total  loss,  averring  it  to  be  in  consequence  of  seizure  off 
the  mouth  of  the  river  Para^  by  armed  v^sisels  belonging 
to  subjects  of  Portugal. 

At  the  trial,  the  subscription^  interest,  loss,  due  aban^ 
donment,  and  seizure  *by  the  Portuguese,  at  sea^  off  the 
mouth  of  the  river  Amazon,  were  adtnittedv  It  appeared 
that  the  voyage  pursued  had  been  frotn  Bio  Janeiro,  on  the 
eoast  of  Brazil,  to  Para^  on  the  same  coast,  but  about  two 
thousand  miles  north  of  Janeiro.  The  testimony  of  John 
Blagge  (who  was  the  prcgector  of  the  expedition)  evinced| 
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that  its  object  was  to  go  to  Rio  Janeiro,  and  from  thenoe 
to  another  port  called  St  Catharine's,  not  more  than  a  fe>^ 
hours'  sail  distant  from  the  former.  But  this,  he  deposed, 
was  not,  to  his  knowledge,  ever  communicated  to  the  de« 
fendant ;  who,  however,  on  his  part,  wished  to  prove  that 
it  was,  and  constituted  a  material  representation,  on  which 
the  policy  was  effected.  For  this  purpose  he  showed  that 
the  practice  of  the  Columbian  Insurance  Company  was  to 
oblige  the  underwritten,  on  all  occasions,  to  commit  to  pa- 
per  their  applications  for  insurance,  to  which  written  an- 
swers were  returned.  That,  in  the  present  case,  the  follow- 
ing communications  passed  between  the  parties :  1.  "What 
will  the  premium  be  on dollars,  cargo,  to  be  shipped 

on  board  a  good  and  fast  sailing  schooner,  with  an 
[*156]     experienced  *captain,  at  and  from  this  to  two  porta 

on  the  coast  of  Brazil,  (to  clear  for  the  Falkland 
Isles)  at  and  from  thence  back  again,  and  what  will  be  the 
outward  premium  only,  the  insurance  to  be  against  all 
risks?  New  York,  6th  December,  1801.  M.  L.  Vander- 
voort  &  Co."  Answer.  "  Thirty -three  and  a  half  per 
cent,  out  and  home ;  seventeen  and  a  half  per  cent,  out 
only."  2.  "  N.  B.  One  of  the  ports  is  where  the  vessel 
calls  for  her  return  cargo,  and  is  about  four  or  five  hours 
sail  from  the  other.  The  schooner  is  the  Four  Sisters, 
Captain  Barker."  Answer.  "Twenty-seven  and  a  half 
per  cent,  out  and  home ;  fifteen  per  cent,  out  only."  8. 
"  Seizure  in  port  excepted.  Warranted  no  contraband  on 
board.  The  office  take  all  risks  of  seizure,  for,  or  on  ac* 
count  of,  any  illicit  or  prohibited  trade,  seizure  in  port  ex- 
cepted, for,  or  on  account  of,  any  illicit  or  prohibited  trade, 
15,000  dollars  wanted.  The  New  York  office  have  taken 
25,000  dollars  at  twenty -seven  and  a  half,  at  the  above 
clause.  The  clause  in  the  policy  respecting  illicit  trade,  in 
articles  contraband  of  war,  erased  before  signing,  warranted 
to  have  no  contraband  goods  on  board,  the  assurers  to  take 
all  risks  of  seizure,  for,  or  on  account  of,  any  illicit  or  pro- 
hibitei  trade,  except  the  risk  of  seizure  in  port,  for,  or  on 


ALBANT,  AUaUST,  1804. 


164 


Yandervoort  y.  Smith. 


aooount  of,  any  illicit  or  prohibited  trade.'*  Answer. 
**  Twenty  seven  and  a  half  per  cent,  under  the  warranty 
last  mentioned."  Tlie  defendant  established,  bv  several 
witnesses,  that  the  difference  of  premium  between  a  voyage 
to  Rio  Janeiro  and  another  port  within  four  or  five  hours' 
sail,  and  a  voyage  to  Bio  Janeiro  and  Para,  would  be  from 
five  to  six  per  cent  To  the  admission,  however,  of  these 
written  applications  and  answers,  the  counsel  for  the  plain* 
tiffs  objected,  as  tending  to  explain  away,  by  parol  testi- 
mony, a  contract  reduced  to  writing ;  and  the  judge  di- 
rected the  jury,  that  the  paper  writings  above  mentioned 
(which,  it  appeared,  had  been  in  some  measure  reduced  to 
form  since  effecting  the  policy)  could  not  be  considered  as 
representations,  or  any  part  of  the  contract,  but  only  sug- 
gestions, or  propositions,  leading  to  a  contract,  and  there- 
fore to  be  wholly  laid  out  of  view,  except  for  the  purpose 
of  showing  positive  and  actual  fraud.  Upon  this  charge,  a 
verdict  was  rendered  in  fiivor  of  the  plaintiff,  for  a  total  loss. 

The  defendant  now  moved  to  set  this  verdict 
*nside,  and  grant  a  new  trial,  on  account  of  the  mis-  [*167J 
direction  of  the  judge,  because  the  various  paper 
writings  were  representations  containing  material  facts  which 
had  not  been  complied  with ;  2.  Because  the  vessel  was  actu- 
ally seized  in  port ;  S.  Because  the  warranty  against  con- 
traband goods  had  not  been  fulfilled;  and,  lastly,  on  ac- 
count of  newly  discovered  evidence. 


Bogert^  for  the  defendant.  The  various  propositions,  aa 
they  have  been  termed,  were,  as  we  contend,  representa- 
tions of  the  voyage  to  be  insured.  This  voyage  constituted 
the  basis  of  our  engagement  That  performed  was  a  differ- 
ent one.  A  representation  is  defined  '^  a  collateral  state- 
ment of  facts,  on  which  the  "policy  is  to  be  effected,  and 
may  be  by  parol,  or  writing."  1  Marsh.  184,  185,  187.  It 
forms  no  part  of  the  lolicy,  but  makes  a  part  of  the  contract 
If  a  material  fact  be  omitted,  the  policy  is  avoided.  M^Dowai 
v.  Frazer^  Marsh.  888.    The  destination  to  Para  was  ma* 
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terial,  because  it  increased  the  risk,  as  is  manifest  from  the 
diffexience  of  preraiam  stated  in  the  case.  This,  it  is  settled, 
is  a  conclusive  circamstanoe  to  show  the  re^eaentation 
material.  Pawson  v.  Watson^  and  Bize  v.  Fletcher,  Doug.  18^ 
Park,  204  It  is  true,  afler  a  representation  the  assured 
may  change  his  intention^  but  then  such  change  forms  a 
new  representation,  which  most  be  communicated,  other- 
wise the  orifi^inal  intention  is  presumed  to  continue,  nay, 
must  be  pursued*  Millar,  892,  401, 432.  In  the  case  before 
the  oourt^  the  voyage  described  is  not  contradicted  by  the 
policy,  and  the  representation  ought  to  have  been  referred 
to,  for  the  purpose  of  showing  it  bad  not  been  complied 
with.  On  the  second  point,  though  an  admission  be  made 
at  a  trial,  yet,  if  subsequent  facts  ahow  that  it  was  a  mistake, 
it  would  be  too  rigid  to  tie  the  party  down  to  his  admission. 
It  appears  from  the  proceedings  at  Para,  certified  under  the 
seal  of  the  Portuguese  minister,  received  since  the  trial,  that 
the  seizure  was  for  illicit  trade,  and  in  the  mouth  of  the 
river  Amazon.  This  may  be  held  to  be  in  the  port  of 
Para,  because  of  the  trading  which  is  carried  on  from  the 
place  where  the  seizure  was  made.     The  distance  to  which 

a  port  extends,  is  no  reason  for  denying  it  the  legal 
[*168]     attributes  of  a  port  Hargrave's  Tracts,  46.  *  And 

though  the  seizure  was  not  for  contraband,  or 
illicit  trade,  yet,  as  the  condemnation  proceeded  on  that 
ground,  it  is  sufficient  to  prevent  a  recovery.  For,  though 
there  be  no  cause  of  seizure  when  a  vessel  is  first  seized, 
yet  if  any  be  afterwards  discovered,  she  may  be  proceeded 
against  on  that. 


HarUon  and  HamiUon^  contra.  It  was  proved  on  the 
trial  that  the  propositions  had  been  filled  up  in  some  points 
after  the  policy  was  underwritten.  The  practice,  therefore, 
of  the  company  is  not  entitled  to  much  respect.  The  ques- 
tion is  whether  this  thing,  which  is  called  a  representation, 
M  to  contro  the  natural  import  of  the  words  of  a  policy  I 
By  them  the  assured  has  it  in  his  power  to  go  to  any  tw^ 
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ports  at  his  option.  For  be  that  is  to  do  the  fiist  act,  to 
determine  the  object,  has  invariably  a  right  to  elect.  Co. 
Litt.  145.  a.  If  so,  and  a  clear  explicit  meaning  appear  on 
live  &ce  of  the  instrument,  the  settled  rule  is,  that  no  parpi 
testimony,  or  evidence,  aliunde^  can  be  admitted  to  explain, 
tx>ntradict,  control,  or  extend  it.  The  general  autboritiea 
to  this  point  are,  Gunnis  v.  Urhart,{a)  1  H.  Bl.  289.  Meers 
V.  Ansdl,{h)  8  Wils.  276.  Bull  N.  P.  296,  297.  Mease  v. 
Mease^  Cowp.  47.(c)  Henkk  v.  Royal  Ex.  Ass,  Go,^  1  Vea. 
^17.  Hare  v.  Sherwood,  8  Bro.  Cb.  Gas.  168,(d)  In  Low- 
field  V.  Stoneham,  2  Stra.  1261,  a  devise  was  to  *' John 
Stoneham,  and  in  case  of  his  death,  to  his  wife  Susannah." 
The  devisee  outlived  the  testator,  and  the  defendant,  his 
widow,  offered  parol  evidence  to  show  that  the  testator, 
when  in  extremis^  declared  he  meant  the  husband  should 
have  only  the  interest^  and  that  the  principal,  after  his 
death,  should  go  to  her  if  she  survived  him.  But  the 
Chief  Justice  instantly  overruled  it.  Where  the  law  raises 
a  collateral  equity,  this  may  be  rebutted  by  parol  testimony 
But  wherever  a  legal  effect  is  fully  established  by  the 
words  used,  such  evidence  cannot  be  received.  Prestpn  v. 
Merceau,{e)  2  Bl.  1249.  So  in  Rich  v.  Jackson.ig)  [1]  4 
Bro.  Ch.  Cas.  614.  But  where  it  is  resorted  to  merely  to 
show  the  consideration  of  a  deed,  there  it  will  be  received. 
Filmer  v.  Ooit,  7  Bro.  Pari.  Cas.  70.     Rex  v.  Scammonden^ 

(a)  That  the  verbal  declarations  of  an  auctioneer,  at  the  time  of  sale,  shall 
not  be  received  in  evidence  against  his  printed  proposals. 

{b)  An  agrement  in  writing  to  exchange  a  copper  raiU,  for  the  yearly  graai 
in  Wbiteacre,  parol  evidence  to  show  it  was  for  the  grass  in  Whiteacre  and 
Blackaere  refused. 

(c)  Agreement  that  an  absolute  bond  was  given  as  an  indemnity,  not  to 
be  received  in  evidence. 

{d)  Parol  evidence  to  prove  an  annuity  was  intended  to  be  irredeemable^ 
tefosed,  no  such  covenant  being  in  the  deed. 

(e)  Parol  testimony  not  admissible  to  prove  an  additional  rent  pi^VIo  by 
X  tenant  boyond  that  expressed  in  the  deed. 

{g)  Parol  evidence  not  admissible  to  prove  conversations  before  and  at  the 
Ume  of  sealing  a  lease  varying  its  effect 

[1]  See  New  York  Digest,  (title,  Evidence^)  vcl  3,  ch.  13,  p.  999. 
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B  D.  &  E.  474.    But  the  writings  attempted  to  be  referred 
to  as  representations  cannot  be  received.     They  are  mere 

propositions  absorbed  in  the  contract.  5  Vin.  Abr 
[♦159]     tit  "  Contract,"  let.  G.  *pl.  26.     "  Where  a  con 

tract  is  reduced  into  writing,  all  previous  contracts 
are  resolved  into  that."    Therefore,  the  definitive  agree- 
ment, the  policy,  is  to  be  the  only  guide.    In  that  there  is 
DO  ambiguity,  either  latent,  or  patent ;  and  consequently, 
no  pretext  for  recourse  to  extrinsic  testimony.    It  is  only 
to  evince  fraud  that  a  representation  can  be  resorted  to. 
The  new  testimony,  on  which  the  arguments  rest  as  to  non- 
compliance with  the  warranty,  and  seizure  in  port,  is  no- 
thing more  than  a  copy  from  the  oflSce  of  the  Portuguese 
minister,  of  a  copy  of  the  proceedings  from  Para,    and 
amounts  to  nothing.     The  definition  of  a  port,  in  the  trea* 
tise  of  Lord  Hale,  de  portubus  maris,  from  Hargrave's  Tracts^ 
is  applicable  to  English  ports,  which  take  their  rise  from 
particular  grants  and  customs,  but  not  to  the  mouth  of  the 
river  Amazon. 

Pendleton,  Hoffman  and  Caines,  in  reply.  We  admit  the 
general  rule  as  to  the  admissibility  of  parol  testimony, 
against  the  words  of  a  written  contract.  It  does  not,  how- 
ever, apply  here:  for  the  evidence  adduced  at  the  trial,  and 
which  the  judge  directed  the  jury  to  disregard,  was  not  in 
contradiction  of  the  policy,  but  perfectly  consistent  with  it. 
Whenever  parol  testimony  will  stand  with  the  words  of  the 
instrument,  it  is  to  be  received.  Therefore  a  representation 
of  neutral  goods  will,  though  the  policy  be  general,  restrain 
it  to  such  as  are  represented.  So  here,  the  representation 
being  to  two  ports  within  four  or  five  hours'  sail  of  each 
other,  must  restrain  the  insurance  to  two  such  ports  as  have 
been  represented.  As  to  the  papers  oflFered  being  mere 
propositions,  every  proposition  for  insurance,  when  acceded 
to,  becomes  a  representation,  and,  as  such,  is  a  part  of  the 
contract  dehors  the  instrument.  This  is  one  characteristic 
difference  between  representations  and  warranties.  For 
when  the  assured  inserts  in  the  policy  that  which  he  has 
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represented,  it  changes  into  a  warranty.  Each,  however, 
is  a  part  of  the  contract,  and  each  to  be  performed ;  the 
one  must  be  literally,  the  other  may  be  virtually,  complied 
with.  If  it  was  not  a  part  of  the  contract,  there  could  not 
be  any  necessity  in  the  execution  of  that  contract  to  show 
it  had  been  fulfilled.  As,  then,  this  is  to  be  established. 
the  representation  must  be  referred  to,  as  a  test  cf 
the  acts  done  by  the  assured,  in  order  to  prove  *a  [*16Cj 
due  performance.  Therefore,  in  Pawson  v.  Watson^ 
Pawson  V.  Eioer^  and  Bize  v.  Fletcher^  it  was  resorted  to,  to 
determine  whether  the  defendants  had  virtually  complied 
with  its  contents.  It  follows,  that  a  representation  is  in  all 
cases  admissible  evidence  to  show  the  basis  of  the  contract. 
It  constitutes  a  part  of  the  consideration  on  which  the  de- 
fendant  engages.  The  representation  and  the  risk  are  cor- 
relative. When  the  representation  is  made,  the  risk  is 
calculated,  and  on  this  risk  the  premium  is  founded.  It 
thus  becomes  the  essence  of  the  engagement  upon  which 
the  insurer  undertakes,  and  falls  within  the  very  rule  laid 
down  by  the  opposite  counsel,  that  recurrence  may  be  had 
to  parol  testimony,  to  show  the  consideration  of  an  instru- 
ment  It  is  equally  within  another  of  the  positions  taken 
against  us.  The  plaintiffs  admit  we  may  refer  to  it  for  the 
purpose  ef  establishing  fraud ;  we  say,  then,  it  was  a  fraud 
to  state  the  voyage  to  be  to  two  ports  four  or  five  hours' 
sail  from  each  other,  and  then  go  to  two,  which  are  more 
than  two  thousand  miles  apart  The  certified  proceedings, 
under  the  seal  of  the  Portuguese  minister,  are  not  offered  as 
a  conclusive  admiralty  sentence,  but  as  evidence  of  the  laws 
of  Portugal,  that  the  seizure  was  for  trading  contrary  to 
them,  and  within  a  port  of  that  kingdom.  On  these  pointSi 
such  a  document  is  certainly  strong  testimony. 


Thompson,  J.  delivered  the  opinion  of  the  court.  The 
great  and  important  questions  arising  out  of  this  case  are, 
whether  the  paper  writing  produced  in  evidence  ought  to 
be  considered  as  a  representation  or  not,  or  was  admissible 
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to  explain  the  intention  of  the  parties  ?{a)  I  have  enter- 
tained very  coni»<lerable  doubts  oa  the  subject ;  and  oonsid- 
ering  the  importance  of  the  case,  as  it  respects  the  amount 
of  property  involved,  and  the  very  able  and  elaborate  man- 
ner in  which  it  was  argued  on  both  sides^  it  is  with  con- 
siderable di£Sdence  that  I  pronounce  the  opinion,  which, 
after  much  reflection  and  examination,  I  have  formed,  and 
in  which  the  court  concur.  We  think  the  writing  in  ques* 
tion  cannot  be  deemed  a  representation ;  neither  was  it  ad- 
missible evidence  to  explain  the  intention  of  the  parties  to 
the  contract    It  could  be  received  for  no  other  purpose 

than  to  establish  a  fraud.  A  representation  is  de- 
[*161]     fined  to  be  a  collateral  statement,  ^either  by  parol^ 

or  in  writing,  of  such  £icts  or  circumatanoes  rela- 
tive to  the  proposed  adventure,  and  not  inserted  in  the 
policyi  as  are  necessary  for  the  information  of  the  assurer, 
to  enable  him  to  form  a  just  estimate  of  the  risk*  If  the 
hct  or  circumstance  appear  on  the  face  of  the  policy,  it  be> 
comes  a  warranty  and  not  a.  representation :  it  is  essential, 
therefore,  that  it  be  of  some  matter  out  of,  and  collateral  to^ 
the  contract,  and  makes  no  part  of  the  policy.  It  cannot 
be  said  that  this  policy  is  silent  on  the  subject  of  the  porta 
to  which  this  vessel  was  to  sail ;  they  are  expressly  made 
a  part  of  the  contract,  and  that,  too,  with  all  neoessary 
legal  certainty.  She  was  to  go  to  two  porta  on  the  coast 
of  Brasil.  Supposing  there  had  been  no  evidence  what- 
ever offered  of  any  communications  between  the  parties^ 
previous  to  the  signing  of  the  policy,  would  it  have  been 
void  for  uncertainty  ?  plearly  not :  the  legal  oonatruotion, 
in  such  a  case,  would  have  been  to  two  ports  on  the  coast 
of  Brazil,  at  the  election  of  the  assured.  If  the  oourae  of 
the  voyage,,  then,  be  described  in  the  policy  with  all  ne« 
cessary  and  legal  certainty,  this  could  not  be  considered  a 
matter  collateral  to,  and  making  no  part  of,  thd  instrument 
The  writing  offered  to  explain  it  could  not^  therefi>rey  be 

(a)  Bee  Jaekaan  y.  Putnam,  1  CalDes*  Rep.  358,  od'I  ttote  tbere. 
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reocived  as  a  representation,  within  the  rules  of  law  abore 
laid  down.  This  writing  must,  we  think^  be  viewed  ia  the 
light  of  a  series  of  propositions  made  on  the  one  side,  and 
answers  given  on  the  other,  leading  to  a  contract  to  be  con- 
summated bj  the  policj,  and  intended  to  serve  as  a  mem;- 
orandum,  whereby  to  fill  it  up,  and  must  £a1I  within  that 
very  salutary  rule  of  law,  that  where  an  agreement  is  re* 
duced  to  writing,  all  previous  treaties  are  resolved  into 
that  To  admit  a  loose  and  almost  unintelligible  memo- 
randum, which  appears  to  have  usndeigone  some  alterations 
even  since  the  conmiencement  of  this  very  action,  in  any 
manner  to  control  the  policy,(a)  appears  to  us  to  lead  to  too 
great  uncertainty,  especially  as  it  is  stated  in  this  case  that 
several  personal  communications  took  place  between  the 
parties  previous  to  the  diguing  of  the  policy.  There  ap- 
pears to  be  &  substantial  reason  for  giving  the  latitude 
contained  in  the  policy.  The  parties  contemplated  an  il- 
licit trade,  and  it  was  not  certain  the  vessel  could 
^iter the  port  she  wished:  it  was  therefore '^left  [^162] 
open,  at  the  election  of  the  assured,  according  to 
circumstances.  It  remains  to  be  examined,  whether  this, 
writing  was  competent  testimony  to  explain  the  policy. 
It  is  well  observed  by  Mr.  Justice  Blackstone,  in  the  case 
of  Preaian  v.  MerceaUf  that  courts  should  be  very  cautious 
in  admitting  any  evidence  to  supply  or  expliain  written  con* 

(a)  Ih  Baki  r.  Qradham,  2  Salk.  444«  »  case  if  cttod  by  Lord  Holl^  M 
decided  by  Pembertpn,  Oh.  J.,  that  on  an  insnrance  from  Archangel  to  the 
I>ownfl,  and  from  thence  to  Leghorn,  parol  evidence  was  admitted  to  show 
that  it  was  agreed  the  voyage  should  not  commence  till  the  ship  .came  to 
such  a  place,  and  that  the  policy  was  avoided  according  to  the  terms  of 
the  panH  agreement  But  in  Weston  r,  Emes^  1  Taan.  117,  this  case  waa 
deoied  to  be  law,  and  the  court  decided,  that  parol  evidence. of  what  passed 
at  th?  time  of  efifoctUig  an,  insurance,  is  not  admissible  to  restrain.the  effect 
of  the  poliqy. 

Where  the  terms  of  a  policy  are  clear  and  explicit,  the  court  wilt  not  heat 
any  saggestion  or  proof  of  mistake;  as  that  an  insurance  on  freight  gen& 
rmOif,  was  intended  to  cover  freight  earned,     QhereH  y»  JHrkcTf  2  JdIid* 
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raots,  and  that  they  Dever  ought  to  be  enffcred  eo  as  to 
ontmdict  or  explain  avray  an  explicit  agreement  In  the 
use  of  Meerg  v.  Ansel,  the  court  said,  do  parol  evidence  is 
dmisaible  to  aubstan dally  vary,  alter  or  impugn  a  written 
greement;  neither  ia  it  admiaaible  to  abate  or  extend  a 
eed.  No  ambiguity  appears  on  the  face  of  tliia  policy ; 
le  words  are  intelligible,  without  any  aid  dehors  the  in- 
eminent.  The  testimony  oflFered  is  calculated  materially 
>  alter  and  restmin  the  policy.  As  it  now  stands,  the  aa- 
ired  had  undoubtedly  a  right  to  go  to  any  two  ports  on 
le  coast  of  Brazil,  at  their  election.  If  the  preriona  com- 
lunication  on  the  subject  of  the  voyage  ia  to  control  the 
olicy,  the  assured  would  be  restricted  to  two  ports,  within 
)ur  or  five  hours'  sail  of  each  other.  This,  considering 
le  nature  of  the  trade  they  were  engaged  in,  might  very 
laterially  affect,  if  not  in  a  great  measure  defeat,  the  voy- 
^ ;  BO  far  as  this  writing  would  tend  to  establish  fraud  in 
le  assured,  the  underwriters  have  had  the  benefit  of  it. 
,  was  for  this  purpose  submitted  to  the  jury,  and  their  de- 
sion  upon  it  ought,  I  think,  to  bo  final  and  conclu- 
ve.  I  see  no  marks  of  frand  to  taint  the  contract :  the 
eduction  of  the  premium  from  38  1-2  to  27  1-2  per 
!Dt.  appears  to  have  been  occasioned  by  reason  of  the 
isured's  taking  on  themselves  the  risk  of  seizure  in  port, 
his,  in  a  forced  trade  like  the  present,  was  a  very  great 
minutioD  of  the  risk  to  be  borne  by  the  underwriters. 
The  voyage  contemplated  by  the  assured  might  have  been 
Bio  Janeiro,  and  St.  Catharine's,  as  stated  by  Mr. 
lagge :  still  they  might  not  wish  to  be  restricted  to  those 
aces ;  otherwise  it  ia  difficult  to  conceive  why  they  werw 
>t  inserted  in  the  policy.  They  choose  rather  to  have  a 
soretion  lefl^  them  as  to  the  ports,  and  to  which  the  un- 
irwriters  must  have  assented,  by  subscribing  the  policy 
its  present  terms.  James  Watson,  and  the  other  wit- 
nesses who  were  examined  respecting  the  pr'iminm 
168]  do  not  say  that  27  1-2  per  *cenL  was  not  an  ade- 
quate premium  for  thn  voyage  insured.    They  only 
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speak  of  a  comparative  diflference  of  premium  between  two 
voyages,  to  neither  of  which  were  the  assured  restricted  by 
this  policy.  For  it  has  not  been  pretended  by  the  under- 
writers that  they  were  bound  to  go  either  to  Bio  Janeiro 
or  St.  Catharine's. 

The  argument  of  this  case  has  been  accompanied  with  a 
motion  for  a  new  trial,  on  the  ground  of  the  discovery  of 
new  testimony.  The  testimony  alluded  to  is  said  to  be  a 
copy  of  the  proceedings  and  condemnation  at  Para,  against 
this  vessel  and  cargo.  In  order  to  grant  a  new  trial  on 
this  ground,  it  ought  to  appear  that  the  testimony  has  been 
discovered  since  the  last  trial ;  or  that  no  laches  is  imputa* 
ble  to  the  party,  and  that  the  testimony  is  material.  In 
'Jie  present  case,  there  are  numerous  objections  against 
panting  the  application.  It  does  not  appear  from  the  affi* 
<lavit,  that  this  testimony  has  been  discovered  since  the 
iast  trial,  but  only  that  it  arrived  in  New  York  since  that 
fame.  From  the  nature  of  the  evidence,  it  must  have  been 
discovered  as  soon  as  the  cause  of  the  loss  was  known,  and 
of  course  there  must  have  been  either  a  want  of  due  dili- 
gence in  procuring  it,  or,  if  sufficient  reasons  for  the  delay 
could  have  been  shown,  application  ought  to  have  been 
made  to  postpone  the  former  trial.  Independent  of  thui 
circumstance,  however,  there  are  objections  to  the  admis 
sibility  of  the  testimony  oflfered,  it  not  being  duly  authen 
ticated.  It  purports  to  come  through  the  secretary  of 
state,  for  foreign  aflFairs,  of  the  kingdom  of  Portugal.  If  if 
be,  as  he  has  contended,  a  regulation  of  the  government  of 
Portugal,  that  all  judgments  and  decrees  rendered  at  Para 
are  transmitted  to  Lisbon,  and  registered  in  the  department 
of  state,  that  regulation  should  have  been  shown  in  some 
authentic  way,  and  the  document  in  question  would  then 
appear  to  come  through  the  proper  channel ;  and,  if  duly 
authenticated,  might  be  competent  prima  fade  evidence  of 
what  it  contains.  But  nothing  appears  to  show  that  such 
is  the  regulation  of  the  mother  country  with  her  colony. 
This  document  cannot  be  considered  an  exemplification  of 
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a  judgment.  That  should  be  under  the  great  seal ;  this  k 
onlj  under  the  seal  of  arms  of  the  secretary  of  sta1;e; 
neither  is  it  a  sworn  copy  of  the  original^  and  it 
r*164]  cannot  be  receired  as  an  office  copy,  it  *not  ap- 
pearing that  the  secretary  of  state  has  olHcially  the 
custody  of  records  of  this  description.  The  translation  of 
this  document  from  the  Portuguese  into  the  English  lan- 
guage,' ought  to  have  been  made  on  oath ;  interpreters  ore 
always  sworn.  The  translation  of  a  consul,  not  on  oath, 
can  have  no  greater  validity  than  that  of  any  other  respeo* 
table  man.  But,  laying  aside  all  objections  as  to  the  man- 
ner in  which  this  document  is  authenticated,  we  do  notcon> 
sider  it  material  testimony.  The  purposes  for  which  it  ia 
offered  are,.  1.  To  show  that  this  vessel  was  seized  in  port^ 
and  so,  the  loss  not  within  the  risks  assumed  by  the  under- 
writers ;  and,  2.  That  she  had  on  board  contraband  goodS| 
contrary  to  the  warranty  of  the  assured. 

In  answer  to  the  first^  it  is  expressly  admitted  in  the 
case,  that  she  was  sei2sed  cU  aea,  off  the  mouth  of  the  river 
Amazon.  This  admission  ought  to  conclude  the  party  on 
this  point 

In!  answer  to  the  second,  the  warranty  in  the  poliey 
must  be  understood  to  relate  to  goods  contraband  of  war, 
and  not  as  against  the  laws  of  Portugal ;  for  it  was  well 
understood  between  the  parties,  that  the  voyage  insured 
was  a  forced  and  illicit  trade,  contrary  to  such  laws.  The 
contraband  goods  mentioned  in  the  condemnation  most 
have  been  understood  to  be  so,  in  reference  only  to  the. 
laws  of  Portugal.  The  ground  of  the  sentence  is  stated  to. 
be,  because  the  captain  advisedly  and  deliberately  precipi* 
tated  himself  into  port  to  trade,  and  there  by  subjected 
himself  to  the  penalty  of  the  law  of  the  18th  March,  1605. 
The  opinion  of  the  court  therefore  is,  that  a  new  trial 
ought  not  to  be  granted,  and  that  the  plaintiff  have  judg-. 
menton  the  verdict,  of  the  jury. 

Postea  to  the  plaintiffi^. 
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Jackson,  sr  dan.  Fell,  against  Prevo9T.. 

Lndfl  desoendiog  betmreMi  indictment  and  oonvtotion  are  forfeited  under  th« 
act  of  October,  1779,  against  persons  adhering  to  the  enemies  of  this  state. 
If  a  man  be  known  by  the  addition  of  junior  to  his  name,  an  indictment 
against  him,  without  that  addition,  is  not  conclusive  that  he  was  not  the 
person  indicted,  if  found  by  a  special  verdict  that  he  was  mesnt,  it  beiug 
matter  of  (act  on  which  a  oollatenl  issue  ought  to  be  taken  at  the  triaL 

This  case  was  submitted  without  argument,  and  came 
before  the  court,  on  special  verdict,  containing  substan- 
tially  the  following  fkets : 

Joshua  Pell  the  elder,  of  the  manor  of  Pelham,  in  the 
county  of  Westchester,  yeoman,  the  father  of  the  lessor  of 
the    plaintiff,  was,  in  his  lifetime,   seised  in  &e  of  the 
premises  in   question;  and,  being  so  seised,  he 
died  on  *the  31st  day  of  July,  1781,  leaving  the     [♦185]. 
lessor  of  the  plaintiff  his  eldest  son  and  heir  at  law. 
On  the  10th  day  of  November,  1780,  at  a  court  of  general 
sessions  of  the  peace,  held  for  the  county  of  Westchester, 
an  indictment  was  found  against  Joshua  Pell,  of  the  ma- 
nor of  Pelham,  in   the  county  of  Westchester,  yeoman, 
under  the  act  of  the  legislature  of  this  state,  passed  the  22d 
of  October,  1799,  entitled  "  An  act  for  the  forfeiture  and 
sale  of  the  estates  of  persons  who  have  adhered  to  the 
enemies  of  this  state,  and  for  declaring  the  sovereignty  of 
the  people  of  this  state,  in  respect  to  all  property  within 
the  same.''    In  October,  1782,  judgment  was  pronounced, 
i^inst  Joshua  Pell,  now,  or  late  of  the  manor  of  Pelhani|. 
in  the  county  of  Westchester,  yeoman,  by  default,  he  hav 
ing  been  duly  notified  to  appear  and  traverse  the  said 
indictment,  pursuant  to  the  directions  of  the  act  aforesaid. 
This  judgment  was  signed  on  the.  15th  day  of  July,  1788: 
it  was  found  Joshua  Pell,  the  lessor  cf  the  plaintifiE|  and 
not  Joshua  Pell  the  elder,,  was  meant  and  intended  by 
the  said  indictment  and  judgment;  the  lessor  of  the  plain* 
Vol.  11.  81 
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tiff  always  distingaishiDg  himself  as  Joshua  Pell,  jjn. 
The  title  of  the  state  to  the  premises  in  question,  was  in 
ilue  form  of  law  conveyed  to  the  defendant,  on  whom 
Joshua  Pell,  the  lessor  of  the  plaintiff,  entered,  after  the 
death  of  the  said  Johua  Pell  the  elder,  and  became  seised 
thereof,  as  the  law  requires. 

Thompson,  J.  delivered  the  opinion  of  the  court.  It  is 
submitted  to  this  court  to  determine  whether,  from  the 
facts  found  by  the  special  verdict,  the  plaintiff  is  entitled 
to  recover  ?  Two  questions  appear  to  present  themselves : 
1.  Whether  the  judgment  must  be  considered  as  stand- 
ing  against  Joshua  Pell  the  elder,  or  against  Joshua  Pell 
the  lessor  of  the  plaintiff ;  and,  2.  The  legal  operation  of 
that  judgment  on  the  premises  in  question.  We  think  the 
judgment  must  be  considered  as  standing  against  the  les- 
sor of  the  plaintiff.  It  is  expressly  found,  by  the  special 
verdict,  that  he  was  the  person  intended,  and  the  only 
variance  complained  of  is  the  omission  of  the  addition  of 
junior  to  his  name.    Notice  was  given,  pursuant  to  the 

directions  of  the  act,  to  appear  and  traverse  the 
[*166]     indictment;  this  was  enough  to  put  the  *lessor  of 

the  plaintiff  on  inquiry.  He  should  have  appeared 
and  traversed  the  indictment,  and  then  made  the  objec- 
tion.  It  is  now  too  late.  In  the  case  of  Jackson  ex  dem* 
iSt  Oixnx,  V.  0.  &  L  Sands^  decided  in  this  court,  in  April 
term,  1801,  proceedings  under  this  statute  were  consi* 
dered  analogous  to  convictions  by  bill  of  attainder,  and 
with  respect  to  the  description  of  the  persons  convicted, 
were  construed  with  more  liberality  than  ordinary  judicial 
proceedings ;  that  the  identity  of  the  person  attainted  was 
matter  <f  fact^  triable  in  a  collateral  issue,  and  that  an  in- 
complete description  of  him  was  not  fatal.  The  finding 
of  the  jury,  therefore,  in  the  present  case,  must  be  conclu- 
sive, as  to  the  indemnity  of  the  person.  The  next  ques* 
tion,  then,  will  be  as  to  the  operation. of  such  judgment 
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Upon  the  premise's  in  question.  It  appears  that  the  lessor 
of  the  plaintiff  derived  his  title  by  descent  from  his  father, 
who  died  on  the  81st  day  of  July,  1801.  The  indictment 
was  found  in  November,  1780,  but  judgment  was  not  ren- 
dered until  the  year  1782.  which  was  subsequent  to  the 
time  when  the  lessor  of  the  plaintiff  acquired  his  title;  and 
the  act  under  which  these  proceedings  were  had,  declares 
the  forfeiture  to  attach  upon  all  the  estate  which  the  per- 
son had  at  the  time  ofcontndion.  By  this  conviction,  then, 
the  premises  became  forfeited,  and  the  title  to  the  same 
vested  in  the  people  of  this  state,  which  title  has  since 
been,  in  due  form  of  law,  conveyed  to  the  defendant.  We 
are  therefore  of  opinion  that  the  defendant  is  entitled  to 

judgment. 

Judgment  for  the  defendant 


C.  and  J.  Seldon  against  Hickock. 

A  lale  of  the  proportion  oF  one  of  joint  owners  of  a  cargo,  with  the  conaeal 
and  advioe  of  all  the  others,  serers  the  tenancy  in  common,  and  the  veo" 
dee  xnaj  maintain  trover  for  it  ag^nst  the  other  partners. 

Troveb  for  five  hundred  bushels  of  Turk's  Island  salt 
The  defendant  and  two  others  were  joint  owners  of  a  cargo 
of  sixteen  hundred  bushels  of  salt,  one  thousand  only  of 
which  was  that  of  Turk's  Island.  The  two  other  partners, 
being  unable  to  pay  their  proportion  of  duties  and 
charges,  by  the  advice  and  consent  of  the  defendant,  sold 
their  shares  to  the  plaintiffs.  On  a  refusal  to  deliver, 
after  payment  made,  the  present  action  was  brought,  and 
a  verdict  having  been  found  tor  the  plaintiff,  the  applica- 
tion was  to  set  it  aside,  and  order  a  ncnsuit  to  be  entered, 

Alkn^  for  the  defendant    The  plaintiffs  and  de- 
fendant *vi'ere  tenants  in  common,  under  the  sale     [*167] 
by  the  two  former  partners.   "  If  two  have  jointly. 
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bjr  bujiqg,  a.horse,  or  aji  ox,  and  the  one  eell  to  another  hif. 
pait  of  the  said  horsa,  or  ox,,  the  purchaser  and  the  other. 
shall  possess  suoh  chattel  in  common,"  Co.  Litt.  2.99,,  Ik 
Therefore^  if  a  creditor  take  oiH  execution  against  one. 
pavtner,  the-  vendee  ia  tenant,  in  common  with  the  other* 
Ekydon  y«  Heydon^  1  SaUi^  892.  So,  eyery  one  deriving 
title  under  one  partner;  Fox  v.  Hanbury^  Cowp.  4^; 
SfnUhv^  Stobe^  1  East,  863.  The  persons  thus  coming  in^ 
stand  in  exactly,  the  same  situation  as  the  person  from 
-w^hom  they  daim'i  and,  therefore,  cannot  maintain  trover 
against  their  other  co-tenants  in  common.  Ssp.  N.  P.  686 ; 
1  D.  &  E.  658|  Boliday  v^  (hmseU  <t  Whit^  and  the  autho- 
rities already,  cited^ 

SpBKCS^  J.  It.i^  settled  that  one  tenant  in  common 
cannot  maintain  trover  against  another,  unless  that  other 
has  destroyed  the  subject  matter  of  the  tenancy.  See  Co. 
Litt..  200,  a. ;  Bumadiston  v.  Chapman^  Bull.  N.  P.  84,  S. 
P.    But  I  do  not  see  how  that  principle  will  help  you. 

AHen,  The  damages  are  excessive:  it  is  in  evidence 
there  were  only,  one  thousand  bushels  of  Turk's  Island 
salt  on  board.  The  sale  was  of  one  third  of  the  interest, 
and  the  verdict  is  for  five  hundred  and  thirty  bushels, 
which  iis  more  than  half  of  the  salt  for  which  the  actibn 
was  instituted. 

Fooif  contra.  Without  denying  anything  that  has  been 
said,  the  sale  by  and  with  the  consent  of  all  the  partners 
severed  the  tenancy  in  common.  The  undivided  third^ 
part  became  the  separate  right  of  the  plaintii&. 

StBNCEB,  J.  delivered  the  opinion  of  the  court  The 
defendant,  with  two  others,  (Lord'  and  Sherman,)  who 
were  copartners,  were  tenants  in  common  of  the  salt  One 
tenant  in  common  cannot  maintain  trover  again<«t  his  co- 
tenant  unless  the  thing  holden  in  common  be  iestroyed. 


▲lAjkKT,  AVQfUSr,  ISM.  1907 


CktihMi  T.  Gamnatm. 


In  case  of  a  sale  by  one,  and  a  reoeipt  of  tbe  money,  an 
action  for  money  bad  and  received  will  lie.  In  ^his  case 
Jiiord  and  Sherman  sold  their  share,  being  ftve  liandred 
and  thirty  bushels,  to  the  plaintiflb,  with  the  assent  of  the 
-defendant,  and  on  bis  advice.  He  promised  'to  deli<irer  the 
{)leii](tif&  that  qnatilUy,  «&d  received  from  them  tbe*|)re^)or* 
tion  of  the  duties,  chargeiable  to  Lord  and  Sherman.  ThiS| 
llaen,  ^as  a  valid  sale,  and  sev^rred  the  tenancy  in  comlno'n. 
The  damages  are  not  excessive.  It  ^oes  not  -ap- 
pear that  Turk's  Island  salt  *was  of  a  value  supe-  [*168] 
nor  to  the  other,  which  was  llrom  the  island  ^ 
ik.  Thomas.  The  plaintifb  gave  six  and  six  pence  peAr 
%Qshel,  and  have  recovered  only  that  amount,  with  intetieiii. 
The  verdict  invades  no  piinclple  of  law  or  jistice :  we  are, 
therefore,  agaiast  ihe  motion.  Tlie  plaintiff  howcv^, 
.must  sCipalate  not  to  bring  tiny  other  action  for  St.  Tho- 
mas's salt 

Postea  to  the  plaintiib 


GHAHAiM  against  CAMttAKN. 

▲  biU  of  exceptions  Aces  not  lie  to  tbe  char^  of  »  Juclge  of  an  inferior  court: 
the  remecljr  to  by  ipplicstion  for  a  ne  v  trial. 

In  error  on  a  bill  of  exceptions  tendered  to  the  mayor  of 
the  city  of  New  Yort,  on  a  charge  given  by  him  to  the 
jury,  in  an  action  brouglit  by  the  now  defendant,  against 
the  present  plaintiff,  for  the  non-delivery,  in  good  ordet 
and  condition,  of  a  certain  quantity  of  coffee  at  Amster- 
dam, according  to  his  contract;  the  exception  was,  that 
^  the  said  Edward  Livingston,  Esq.,  mi^yor  as  aforesaid, 
did  then  and  there  declare  and  deliver  his  opinion  to  the 

[1]  See  OoUax.  (Mes,  16  J.  R.  16d;  SL  John  y,  Standring,  2  J.  B.  4S8  • 
Wikont.  UmA,  8^.  lEL  116;  MBrsereau^.Ihrkm^  15  J.  R.  17^. 
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jury  aforesaid,  that  the  said  several  matters  so  produced 
and  proved  as  aforesaid,  on  the  part  of  the  defendant,  were 
not  sufficient  to  entitle  him  to  the  verdict  of  the  said  jury; 
that  the  burden  of  proof  to  account  for  the  deficiency  of 
the  coffee  delivered  lay  on  the  defendant ;  that  it  was  in* 
cumbent  on  him  to  show  explicitly  that  he  did  fulfil  his 
contract,  except  as  far  as  he  was  prevented  by  perils  of  the 
sea ;  that  the  defendant  was  bound,  not  only  to  show  that 
there  was  a  loss  of  the  coffee,  by  the  perils  of  the  sea,  but 
how  much  was  lost  by  those  perils,  or  to  give  some  reason- 
able account  of  the  quantity ;  that  it  was  in  the  power  of 
•the  defendant  to  have  put  a  hand  on  board  the  lighters 
which  landed  the  coffee,  to  prevent  any  loss  therein ;  that 
the  court  was  clearly  of  opinion  there  was  a  deficiency  of 
proof  on  the  part  of  the  defendant,  which  charged  him  with 
■the  loss,  and  with  these  directions  left  the  same  to  the  jury, 
to  find  for  or  against  the  said  plaintiff." 

The  arguments  of  the  counsel  being  all  directed  to  the 
charge,  whether  it  was  proper  or  improper,  it  is  unneces- 
sary to  detail  them,  as  it  was  on  another  ground  that  the 
court  rested  their  decision,  which  was  delivered  by 

» 

Spencer,  J.  Without  examining  whether  the 
[*169]  charge  of  the  mayor  was  *correct  or  not,  as  re- 
spects the  facts,  it  appears  clearly  to  us  that  the 
plaintiff  in  error  has  mistaken  his  remedy.  A  bill  of  ex- 
ceptions ought  to  be  on  some  point  of  law,  either  in  ad- 
mitting  or  denying  evidence,  or  a  challenge,  or  some  matr 
ter  of  law,  arising  upon  a  fact  not  denied,  in  which  either 
party  is  overruled  by  the  court.  In  the  present  case  we 
can  perceive  no  error  in  point  of  law  in  the  charge  given. 
The  onus  probandi  of  the  loss  of  the  coffee,  as  was  stated  to 
the  jury,  lay  on  the  now  plaintiff,  and  he  was  bound  to 
show  it  lost  by  the  perils  of  the  sea,  or  to  give  some  reason* 
able  account ;  and  although  the  facts  might  not  warrant 
the  conclusion  that  there  was  a  deficiency  of  proof,  yet  the 
whole  was  referred  to  the  jury.    To  have  got  rid  of  theii 
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finding,  instead  of  a  writ  of  error,  there  should  have  been 
application  for  a  new  trial,  on  the  ground  of  its  being  a  ver* 
diet  against  evidence.  It  is  not  for  us  to  say  that  such  mo* 
tion  ought  or  ought  not  to  have  prevailed,  but  in  the  pre- 
sent case  we  cannot  sec  that  there  has  been  error  in  poiflt 
of  law,  and  are  therefore  for  judgment  of  affirmance. 

Judgment  affirmed. 


Jacxbon,  on  the  demise  of  G.  T.  Van  Denbbbg,  E.  Van 
Vechten,  and  W.  Elting,  against  J.  L.  Bradt. 

if  a  statoto,  without  anj  negative  words,  declare  that  all  former  deeds  shall 
have  in  evidence  a  certain  effect,  "  provided  "  sucli  and  sucli  requisites  are 
complied  with,  this  does  not  prevent  their  being  used  as  testimony  in  the 
same  manner  as  if  the  act  had  never  been  passed.  The  law  of  the  8th  of 
January,  1762,  declaring  that  every  former  division  of  lands,  of  which 
there  was  a  map  or  note  in  writing  under  the  hands  of  the  proprietors, 

,  should  be  a  valid  partition  thereof  provided  such  map  or  note  be  proved 
before  a  judge  of  the  supreme  court,  and  a  true  copy  of  such  map  be  filed, 
and  such  note  recorded,  does  not  prevent  an  antecedent  map  or  deed 
being  read  in  evidence  to  prove  a  partition.  Where  a  decree  of  the  court 
of  chancery  has  ordered  partition,  in  consequence  of  rights  claimed,  the 
title  of  the  parties  in  favor  of  whom  the  decree  is  made,  accrues  on  sucli 
decree^  and  a  possession  previous  to  that  time  cannot  be  urged  as  an  ad- 
verse poe8e88ion.(a)  A  tenant  at  will  is  not  entitled  tq  notice  to  quit 
Tenants  in  common  may  make  a  Joint  demise  in  ejectment 

Ejectment  for  lands  within  the  Hosick  patent,  in  Bens- 
Belaer  county. 

Gerret  Tennis  Van  Vechten,  ancestor  of  Johannes  Van 
Vechten  and  Valkert  Van  Vechten,  was  one  of  the  four 
persons  to  whom,  in  June,  1688,  the  Hosick  patent  was 
granted.  In  1732,  it  was  by  the  owners  divided  and  laid 
out  in  lots.  Johannes  entered  on  one  Fourth,  and  on  the 
30th  of  October,  1741,  by  deed  of  this  date,  granted  to  hii 

(a)  Seo  Jaekton  v.  Bowtn,  1  Gaines'  Rep.  360,  n.  (a.) 
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:ihree  isons-in  law,  Bemardua  Bradt,  Hendiick  Breese,  and 
Barent  Yan  Bei»ren,  as  joint  tenants  in  foe,  ione  foiir&  of 
the  undivided  lands  in  the  said  patent.  In  1749,  Seor 
ilrick  Breese  died.  On  the  aeoond  of  Maj,  1768,  the  pro- 
yrietors  of  the  patent  executed  a  deed  ooufirniiiig  the  for- 
mer division,  and  annexing  to  each  lot  the  aroodland  be- 
hind it  In  the  beginning  of  1754,  Barent  Van  Beuren 
died,  leaving  Bernardus  Bradt  the  only  surviving  grantee, 

named  in  the  deed  of  Johannes  Van  Vechten, 
[*170]     *executed  in  October,  1741.    On  the  27th  of  May, 

1754,  a  division  was  made  of  the  patent  by  one 
Bleecker,  according  to  which  lot  No.  88  was  allotted  to  the 
representatives  of  Gerret  Tennis  Van  Vechten,  and  a  map 
of  the  patent  made  out  according  -to  Ijhis  division,  in  conse- 
quence whereof,  Bernardus  Bradt  entered  and  exerciaed 
aots  of  ownership.  To  the  map  thus  made,  was  9ubjoitied 
a  partition  deed,  dated  on  the  27th  of  May,  1754,  executed 
by  James  Van  Cortlandt,  Hendrick  Van  Ness,  by  Cornelius 
Waldron,  his  attorney,  Bernardus  Bradt,  and  John  Babtist 
Van  Bensselaor,  the  proprietors  of  the  patent,  in  which, 
after  confirming  the  divisions  of  1782,  and  1758,  they  fully 
establish  the  map  of  Bleeker,  covenanting  **  for  themselves, 
their  heirs  and  assigns,  that  the  division  so  made  and  done, 
should,  fiXHn  thenceforth,  and  for  ever  after,  bUnd  and  re- 
main." In  1759,  or  1760,  Bernardus  Bradt  authorized 
John  W.  Groesbeck  to  give  permission,  on  his  behalf,  to 
persons  who  might  apply  to  cut  saw-logs  on  No.  38,  in 
which  the  premises  in  question  lie.  In  June,  1763,  the 
partition  deed  was  proved  before  Robert  R  Livingston,  one 
of  the  judges  of  the  supreme  court,  and  from  the  endorse- 
joent  of  Bleecker  upon  it,  lot  No.  88  appe^^d  to  have  fal* 
len  to  Bernardus  Bradt  as  representative  of  Gerret  Teuni^ 
and  had,  together  with  all  other  allotments,  gone  from  tba 
time  of  the  partition  deed,  in  conformity  to  its  provisions 
In  1771,  or  1772,  Bernardus  Bradt  settled  the  defendanti 
his  son-in  law,  John  L.  Bradt,  upon  the  land  in  dispute,  in 
lot  No.  88,  giving  him  leave  to  occupy  and  possess  it.    Thii 
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he  accord  ingl  J  did  down  to  .^e  day  of  action  brought.  Id 
1786,  or  1787|  Bemardus  Bradt  died,  leaving  six  children ; 
namely,  Daniel  B.  Bradt,  John  B.  Bradt,  Hendrick  Bradt, 
Cherret  Tennis  Bradt,  Elizabeth,  the  wife  of  John  L.  Bradt, 
and  Mary,  the  wife  of  Thomas  Lotheridge ;  who,  in  Mardh, 
1797^  by  a  decision  of  the  «oiirt  of  errors  ^en  made,  were 
cffdered  to  convey  in  severalty  to  Gerret  Tennis  Yan  Yeck* 
ten,  Cornelius  Van  Denberg,  and  eleven  others,  (the  repre- 
sentatives of  Yalkert  Yan  Yeohten,)  among  whom  were  all 
the  lessors  of  the  plaintiff,  one  moiety  held  by  them  under 
the  grant  of  1741,  According  to  the  respective 
^rights  of  the  parties,  and  those  claiming  with  [*171] 
them,  as  set  forth  in  their  HIl  of  complaint,  under 
the  will  of  Yalkert  Yan  Yechten,  one  of  the  devisees  named 
in  (the  will  of  Gerret  Teunis  Yan  Yechten.  In  pursuance 
of  the  order  thus  made,  the  parties  therein  directed  did,  an 
the  15th  of  February,  17^8,  convey  one  un£vided  moiety 
of  the  lands,  which  they,  as  the  representatives  of  Bemar- 
-Ans  Bradt,  held  under  the  grant  of  Johannes  Yan  Yechten, 
to  the  grantees  named  in  the  deeree.  In  1799,  a  partition 
was  made  under  the  act  of  the  legislature,  between  the 
heirs  of  Bemardus  Bradt  and  the  representatives  of  Yal- 
kert Yan  Yechten,  on  which  lot  No.  88  was  drawn  to  the 
share  of  the  representatives  of  Bemardus  Bradt.  In  No- 
vember,  1800,  all  the  representatives  of  Bernardus  Bradt, 
excepting  the  defendant  and  his  wife  and  Hendrick  Bradt, 
executed  to  the  persons  to  whom  the  conveyance  had  been 
ordered  by  the  court  of  errors,  a  conveyance  for  lots  No. 
1  and  2,  in  the  eleventh  allotment  of  lot  No.  88  the  grantees 
of  ^hich  last-mentioned  grant,  on  the  19th  of  May,  1801, 
by  deed  of  that  date,  demised  lots  No.  1  and  2,  in  which 
the  premises  in  question  are  contained,  to  all  the  lessors  of 
the  plaintiff  excepting  Lena  Yan  Yechten,  At  the  trial 
of  the  cause,  before  Lewis,  Ch.  J.,  at  the  Bensselaer  cir- 
cuit, in  May,  1802,  the  plaintiff  gave  in  evidence  the  deed 
of  Johannes  Yan  Yechten,  Sec  down  to  the  partition  and 
map  of  the  27th  of  May,  1754. 
Vol.  IL  82 
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To  the  admission  of  this  the  couDsel  for  the  defendant 
objected;  1.  Because  it  appeared  that  Henry  Yan  Ness, 
one  of  the  proprietors,  signed  by  attorney,  and  no  power 
of  attorney  was  shown ;  2.  Because  the  deed  was  a  mere 
covenant,  and  did  not  contain  the  necessary  granting 
words,  to  sever  the  estate  before  held  in  common ;  8.  Be- 
cause it  did  not  appear  that  the  map  had  been  file^,  or  the 
certificate  of  proof  recorded. 

These  objections  being  overruled,  the  plaintiff  went  on 
and  gave  in  evidence  the  possession,  according  to  the  map, 
the  decision  of  the  court  of  errors,  the  subsequent  convey- 
ances, and  the  possession  of  the  defendant,  who,  on  his 
part,  offered  the  partition  of  1799,  and  that  lot  No.  38  was 
drawn  to  the  share  of  the  representatives  of  Bernardua 
Bradt :  he  also  offered  to  prove  his  entry  into  po9* 
[*172]  session  of  the  premises,  thirty- three  years  *ago,  un- 
der the  permission  of  Bernardus  Bradt,  his  father- 
in-law,  and  a  continuance  of  that  possession  from  its  com- 
mencement down  to  the  day  then  present.  This  the  court 
overruled,  on  the  ground,  that  the  plaintiff's  right  of  entry 
accrued  only  from  the  time  of  the  decree  in  chancery,  on 
which  the  appeal  in  the  court  of  errors  had  been  brought, 
and,  therefore,  the  possession  of  the  defendant  could  not 
run  against  it.  The  defendant  then  insisted,  1.  That  if  his 
possession  was  not  allowed,  notice  to  quit  was  necessary  ; 
2.  That  he  was  entitled  to  compensation  for  his  improve- 
ments ;  8.  That  there  being  only  two  demises  in  the  decla- 
ration, one  a  joint  demise  from  Gerret  Teunis  Van  Denberg, 
Ephraim  Van  Vechten  and  William  Elting,  the  other  a  de- 
mise from  Lena  Van  Vechten  solely,  the  plaintiff  had  not 
shown  such  a  title  in  his  lessors  as  would  entitle  him  to  re- 
cover. These  objections  being  also  overruled,  the  jury 
found  for  the  plaintiff  a  verdict  for  ten  twelfths  of  the  pre- 
mises in  question.  Application  was  now  made  for  a  new 
trial. 

Woodworth^  (Attorney-General,)  for  the  defendant  The 
map  of  1754  ought  not  to  have  been  received  in  evidence 
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By  the  6th  section  of  the  act  of  January,  1762,  veil.  1; 
Colon.  Laws,  408 ;  Smith,  vol.  2,  p.  242,  it  is  declared,  that 
every  former  division  of  lands,  of  which  there  was  a  map, 
or  note  in  writing,  under  the  hands  of  the  proprietors, 
should  be  a  valid  partition,  provided  such  map,  or  note,  be 
proved  before  a  judge  of  the  supreme  court,  and  a  true 
copy  of  euch  map  filed,  and  such  note  recorded.  Neither 
provision  was  complied  with,  and  therefore  the  evidence 
was  improperly  received.  Had  Bernardus  Bradt  been  the 
plaintiff,  notice  to  quit  must  have  been  given,  as  the  entry 
of  the  defendant  was  under  his  permission.  At  the  time 
this  permission  was  given,  Bernardus  Bradt  was  the  sole 
legal  owner  of  the  estate.  The  lessors  coming  in  by  the 
decree  in  chancery  into  his  estate,  must  take  it  with  all 
those  equitable  claims  and  rights  to  which  it  was  subject  in 
the  hands  of  Bernardus.  Of  these,  notice  was  one.  But 
if  they  deny  any  privity  to  his  estate,  then  our  possession 
must  avail,  for  the  right  of  the  lessors  did  not  accrue  on 
the  deree ;  they  were  only  settled  and  ascertained 
by  it  Indeed  the  contrary  is  the  fact ;  *the  decree  [*173] 
was  founded  on,  and  arose  from,  their  rights, 
against  which  we  show  a  possession  of  thirty-three  years. 
That  tenants  in  common  cannot  make  a  joint  demise  is  a 
settled  point.  2  Wils.  232.  Heatherly^  on  the  demise  of 
Warthington  and  Tunnadine,  v.  Weston  and  other8.{a) 

Henry^  contra.  Had  the  statute  referred  to,  contained 
any  negative  words,  that  ''  without  such  recording,"  &c. 
the  map  should  not  be  evidence,  the  arguments  on  the 
other  side  would  apply.  The  map  and  deed  were  not 
offered  as  testimony  under  the  act ;  but  in  the  same  manner 
as  an,  old  terrier,  or  survey,  having  weight  from  its  anti- 
quity.   This  circumstance  gives  validity  to  the  deed  itself; 

(a)  A  fbrther  point  was  made  on  the  fubject  of  compel  laation  for  the  im 
provements,  but  as  the  court  did  not  oake  any  decision  upon  it,  and  ordered 
a  further  argument  on  that  question,  t  is  unneoessarj  now  to  detail  what 
was  urged  on  the  subject 
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ibr  after  each  each  a  lapse  of  years,  a  power  of  attorney  to 
execute  must  be  intended,  as  possession  had  gone  acoord- 
ing  to  the  instrument  Doe  v,  Prasser,  Cowp.  217.(a)  On 
^tbe  point  of  our  right  of  entry  being  tolled,  it  is  aofi^eot 
to  say  the  possession  to  effect  that  must  be  adyerse.  Here 
both  parties  derive  under  Bernardus  Bradt,  and  oar  title 
did  not  accrue  till  the  decree  in  1797.  Notice  >to  quii  was 
perfectly  unnecessary.  To  be  entitled  to  it,  th^pe  must 
exist  the  relation  of  landlord  and  tenant  between  the 
parties,  by  reserving  a  rent.  None  such  is  shown  here. 
Woodfairs  Law  of  Landlord  and  Tenant,  160.  Besides, 
the  offering  to  set  up  an  adverse  title  did  away  all  r^ht  to 
notice,  had  any  ever  subsisted.  No  force  can  be  allowed 
to  the  objection  against  the  demises.  The  action  itself  is  a 
mere  form.  The  court,  therefore,  will  so  direct  it,  as  to  be 
entirely  conducive  to  the  justice  of  the  case. 

Woodworih^  in  reply.  It  is  conceded,  that  had  the  statute 
contained  negative  words,  the  map  could  not  have  been 
jreceived.  We  contended  the  proviso  was  equivalent; 
otherwise  it  is  totally  inoperative.  As  to  the  reservation 
of  rent,  it  certainly  is  not  necessary  that  it  should  be  made, 
to  create  a  tenancy  at  will ;  and  what  formerly  were 
tenancies  at  will  are  now  held  to  be  tenancies  from  year  to 
year.    Notice,  therefore,  was  indispensable. 

(d)  Thirty-Biz  years*  exclusive  possession  hy  one  tenant  in  oommoo,  held 
snfficient  to  warrant  a  presumption  of  oui^ter  of  the  other..  See  ITcitttti  ex 
dem.  WM  v.  ^«eiH^  on  a  recoverj  48  ymn  Md,  t]»  eonrt  prestimed  « 
^Burreoder  of  the  life  -estate  to  make  a  good  ienant  to  the  prmcip^  Bat  hi 
ChodUUev,  Chandoa^  2  Burr.  1072,  where  the  possession  had  not  gone  ac- 
cording to  the  deed,  the  court  would  not  presume  a  surrender.  Tlie  rule  is. 
that  where  there  is  a  fact  to  warrant  a  presumption  it  will  be  made;  but 
•here  mast  be  some  ohxmmstanoe  oai  ef  w4ildi  the  presun^oto  is  to  «Hee. 
Tills  rule  rests  oo  (he  maxim  of  ex  wkih,  nMsU.  Vcm  2j)yot  y.  Thn  Bfww^ 
I  Caines'  Rep.  90,  n.  (a,)  to  which,  after  the  principle  for  which  Keen  v.  Baai 
vf^ffmghamf  2  Stra.  1267,  is  cited,  add,  "  so  where  a  will  was  adduoed*  to 
prove  a  tenancy  in  common,  but  abandoned  as  prooi^  on  aooount  of  the 
insanity  of  the  testator  being  established,  the  door  was  shut  agninst  the 
presumption  of  any  other  title."    Jackson  v.  Vaaburff\  B  Johna  Re{i.  S70. 
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E££iT,  X  deliineced  the  opinion  of  the  court.    Upon  thia 
case  several  questions  have  been  raised  on  the  part  of  the. 
defendant}  on  a.  motion:  for  a  new  trial.    1.  It  was  con- 
tended that  the  map  and  deed  of  partition  were- 
not  admissible^  because  a  copy  of  the  map  had    [*174] 
not  bee&  filed,  and  the  note  of  the  division  re- 
corded*   The  act  of  the  8th  January,  1762,  s.  6|  declares, 
thatr  every  former  division  of  lands,  of  which  there  waa^ 
a  mBjp^  or  note  ia  writing,  under  the  hands  of  the  pro- 
piietors^.  should  be  a  valid  partition  thereof,  provided  such 
note  be  proved  before  a.  judge  of  the  supreme  court,  and 
a  true  copy  of  such  map  be  filed  and  such  note  recorded. 
If  the  condition  on  which  all  such  previous  partitions  were 
declared  valid,  be  not  performed,  the  transaction  is  left  afl< 
it  was  before^  and  is  to  be  considered  independent  of  the  act. 
The  division)  and  the  d^ed  between  the  proprietors  by 
which:  they  covenanted  to  abide  by  it,  and  the  separate 
possessions  taken  in  pursuance  of  that  division^  were  su£K- 
cient  to  sever  the-  tenancy  in  common,,  which  consisted  in 
nothing  bat  a.  unity  of  possession.    The  parties  became: 
concluded  and  bound  by  that  act,  and;  the  map  aQd  deed, 
being  proved  before  a  competent  officer,  and  possession 
having  gone  accordingly^  they  were,  admissible  as  legal 
evidence  in  the  case^ 

2.  Another  oliyection  taken  was,  that  the  defendant  w-aSt 
entitled  to  notice  to  quit  It  has  been  frequently  decided, 
by  this  court,  that  a.  mere  tenant  at  will  does  not  require, 
notice  to  quit  The  circumstances  under  which  the  de> 
fendant  was  placed,  on  the  premises,  prove  him  to  have 
been  rtrictly  a  tenant  at  will.  There  were  no  terms  pre^ 
scribed,  nor  any  sent  reserved,  or  demanded,  or  paid..  The 
defendant  was  merely  directed  to  occupy  the  land,  wliioh. 
gave  him  more,  the  character  of  a  baililF  than  a  tenant 
There  i&  nothing  fit>m  which  we  can  consider  this  to  have 
been  a  holding  from  year  to  year.  The  reservation  of  an 
annual  rent^  is  the  leading  circumstance  that  turns  leases 
for  uncertain  terms,  into  leases  from  year  to  year.    This 
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was,  therefore,  not  a  case  requiring  notice  to  the  de- 
fendant. 

S.  The  last  objection  made  by  the  defendant  to  the  ver- 
dict was,  that  no  title  corresponding  with  a  joint  demise 
by  three  of  the  lessors  was  shown.  The  title  shown  proves 
that  the  lessors  of  the  plaintiff  are  all  tenants  in  common. 
If  this  objection  be  well  made,  the  plaintiff  is  still  entitled 
to  recover  the  proportion  of  the  premises  belonging  to  the 

lessor,  who  demised  separately,  and  the  recovery 
[*175]     must  be  *modified  accordingly.     The  point  has 

been  frequently  declared  and  adjudged,  that  ten- 
ants in  common  cannot  make  a  joint  demise,  and  yet  the 
books  frequently,  speak  in  terms  inconsistent  with  this 
position.  Littleton  says,  that  two  tenants  in  common  may 
make  a  lease  of  their  tenements  to  another  for  a  term  of 
years,  rendering  rent,  and  may,  in  consequence  thereof 
have  a  joint  action  against  the  lessee  for  the  rent  So  it 
is  said  that  they  may  join  in  a  lease  to  a  third  person,  and 
that  lessee  make  a  lease  to  try  the  title ;  and  again,  one 
tenant  in  common  may  make  a  demise  of  the  whole 
premises,  and  under  that  demise  may  recover  an  undivided 
moiety.  The  case  of  Heatherly^  on  the  demise  of  Worthing* 
ton  and  Tunnadine,  v.  Weston  and  others^  which  was  the 
latest  and  most  solemn  decision  against  the  competency 
of  a  joint  demise,  assigns  as  a  reason,  that  the  estates  of 
tenants  in  common  are  several  and  distinct,  and  there  is  no 
privity  between  them.  But  it  appears  to  me,  there  is  the 
very  privity  requisite  in  this  case  to  make  a  lease — the 
unity  of  possession.  The  lease  is  only  a  transfer  of  the 
possession  which  is  common  between  them.  It  is  no 
transfer  of  the  rights  of  property,  which  is  distinct,  and  in 
which  they  truly  have  no  privity.  The  action  of  eject- 
ment is  founded  on  the  ficti.>n  of  an  ouster  of  possession 
merely,  and  I  see  no  reason  why  tenants  in  common  may 
not  act  jointly  in  disposing  of  their  joint  possessioa  If 
they  can  in  any  c^e  make  a  joint  lease,  as  the  books  admits 
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their  joint  lease  in  the  present  case  is  sufficient,  because  the 
fiction  is  answered,  which  only  requires  a  lease  competent 
to  transfer  the  possession  for  a  given  term  of  years.  And 
since  this  is  a  tiere  fiction,  and  the  whole  action  liberally 
considered,  and  the  recovery,  though  it  be  for  •the  posses- 
sion only,  yet  it  does,  in  effect,  enure  to  each  lessor,  accord- 
ing to  his  title,  we  ought  to  give  effect  to  the  demise,  if,  by 
any  possibility  of  law,  it  can  be  adjudged  good.  If  the 
action  of  ejectment  be  considered  distinct  from  the  fiction 
of  lease,  entry,  and  ouster,  two  tenants  in  common  could 
not  join  at  all  in  the  action  ;  for  it  is  a  general  and  settled 
rule,  that  in  all  actions  real  and  mixed,  tenants  in  common 
must  sever,  because  they  have  several  freeholds,  and  claim 
by  several  titles.  They  cannot,  therefore,  join 
*in  a  writ  of  right,  or  in  an  action  of  assize :  each  f^lTB] 
must  have  a  separate  assize  for  his  moiety.  Hence, 
Coke  lays  it  down,  that  tenants  in  common  shall  not  join 
in  an  gectione  firrruB^  nor  in  a  writ  of  ejectment  de  gard^  or  a 
quare  ejecit  infra  tenninum  Jcc,^  for  these  actions  concern  the 
right  of  lands,  which  are  several ;  but  since  the  introduc- 
tion of  a  fictitious  lessee,  tenants  in  common  have  been 
permitted  to  join  in  an  action  of  ejectment,  and  the  prac- 
tice has  been  only  to  require  a  fictitious  lease  from  each 
tenant  in  common.  The  old  rule  is  already  completely 
evaded  by  means  of  the  fiction.  In  opposition  to  Littleton 
and  Coke,  it  has  long  been  the  established  practice  to  per- 
mit tenants  in  common  to  join  in  the  mixed  action  of  e/ec- 
iionefirnice^  and  when  that  action  has  become  in  form  only 
a  mixed  action,  and  in  substance  a  real  action,  for  trying 
the  title  of  the  fee.  Having  carried  the  fiction  thus  far, 
we  ought  not  now  to  suffer  ourselves  to  be  entangled  in 
this  very  fiction,  and  sacrifice  substance  to  form.  If  two 
tenants  in  common  are  competent  to  join  in  the  lease  or 
transfer  of  their  joint  possession,  it  is  sui^cient ;  and  for 
these  reasons  we  must  hold,  even  in  opposition  to  several 
authorities,  that  it  has  now  become  immaterial  whether 
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Clinton  n.  Porter. 

tenants  in  commoa  declare  on  joiotor  separate  deini8eff;(a]^ 
and  accordingly  we  aro  of  opinion,  on  all  the  pointfi,.  that 
the  defenduit  take  nothing  by  his  motion.[l] 

^Tew  trial  refused; 


Clinton"  against  Porter. 

If  on.  demand  of  oyer,  that  given  be  different  from  that  act  out,  the  plaintift 
cannot,  without  rule  or  notice  after  service  of  a  true  oyer,  sign  judgment 
by  default    If  it  be  done  tlie  court  will  set  it  aside,  with  costs. 

In  debt  on  a  bond,  the  plaintiff  set  out  the  real  oi^  of 
it.  The  defendant  then  demanded  oyer,  which  was  givea 
to  him  variant  from  that  set  oui^  on  which  the  defendant 
pleaded  nork  est  factum.  The  plaintiff  then,  without  any 
rule  or  notice,  served  a.  fresh  oyer,  setting  out  the  bond 
and  condition  truly ;  twenty  days  having  elapsed,  he  signed 
judgment  by  default 

(a)  The  Etiglish  decisions  do  not  seem  to  sanction  the  full  extent  of  the 
position  in  the  text,  yet  they  avail  themselves  of  the  most  trifling  circaro* 
stance  to  obviate  the  formid  objection  of  Uie  demise  being  joint,  when  the 
title  is  several ;  therefore  payment  of  one  entire  rent  to  the  agent  of  two 
trustees,  appointed  at  several  times,  estops  the  tenant  from  showing,  in  an 
ejectment  on  a  joint  demise,  tliat  the  lessors  are  tenants  in  common.  Doe  ▼. 
Cfrantt'  12  Bast,  221.  Though  several  parceners  constitute  but  one  hnr,  and 
the  entry  of  one  for  a  condition  broken  enure  to  the  benefllpof  all,  tilie  may, 
on^her  sole  demise^  recover  her  own  share.  J}oe  v.  Pierwr^  6  Eost,  ITS. 
For  the  sole  demise  of  a  joint  tenant  to  the  plaintiff*  in  ejectment  severs  tlie 
Joint  tenancy,  and  entitles  to  a  recovery  for  the  lessor's  proportion.  Denau 
V*  Judge,  11  East,  287 ;  Roe  v.  Lorudais,  12  East,  39.  If  all  the  joint  tenants 
make  several  demises  to  the  plaintiffj  he  is  entiUed  to  recover  the  whole,  Ibr 
all  the  estate  is  vested  in  him.    Doe  v.  Sead,  12  Bast,  57. 

[1]  Aa  to  notices  to  quit,  cases  on  the  subject  collated  and  compared  in 
Jackson  v.  MHier,  7  Cow.  747.  As  to  tenant  at  will,  see  Nicltolsv.  WUUame, 
8  Cow.  13 ;  Jackson  v.  Vincent,  4  Wend.  633 ;  Jackson  v.  Salmon^  4  Wend. 
617 ;  Rowan  v.  LffUe,  11  Wend.  618 ;  Bradley  v.  (hvel,  4  Cow.  349 ;  FhsU^ 
n  0099%  7  J.  R.  1 ;  Joes  v.  Joes,  13  J.  R.  235 ;  Young  v.  ElUs,  13  J.  R: 
118;  Jackson  v.  Aidrich,  13  J.  R.  106;  Joiokson  v.  Babeock,  4  J.  B.  418; 
Van  Alen  v.  Rogers,  IJ.  C.  33;  a  0.  2  C.  0.  E.  314;  Jackson  v.  Bradt,  S 
Cai.  R.  169;  Jackson  v.  WHson,  9  J.  R.  267. 
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JSmoUj  on  affidavit  disclosing  the  above  facts,  moved  to 
fiet  aside  the  default  and  subsequent  proceedings. 

.  Van  Vechterij  contra,  insisted  that  the  case  was  within  the 
eighth  rule  of  April,  1796,  which  allows  of  amending 
declarations,  &c.,  and  that  all  permitted  by  that  rule  might 
be  done  of  course. 

JPar  Curiam.     Take  the  effect  of  your  motion  with 

•06tS.[l] 

Motion  granted. 


•Jackson,  ex  dem.  Quaokenbush,  against    [*177] 

Dennis. 

TIm  boondMies  of  the  Hoeick  patent  are  according  to  the  survey  made  \>j 
John  R.  Bleeeker  in  1754,  S.  P.    2  Johns  Rep.  297  ;  6  Johns.  Rep.  496 
506;  9  Johns.  Rep.  102. 

This  was  an  ejectment  for  lands  lying  in  the  county  of 
Washington,  to  which  the  plaintiif  claimed  title  under  a 
royal  grant,  dated  in  1770,  and  the  defendant  under  one 
of  1688,  commonly  called  the  Hosick  patent  The  only 
question  between  the  parties  was,  what  is  the  true  con* 
struction  of  this  latter  grant  as  to  boundary  ?  The  descrip* 
tion  in  the  patent  is:  *' All  that  tract  of  land  situate,  &c.^ 

[1]  Where  the  oyer  varies  from  the  instrament  declared  on,  the  defendant 
may  set  it  forth  in  his  plea  and  demur,  or  he  may,  without  setting  it  forth, 
plead  wm  eatfaetwn^  and  avail  himself  of  the  variance  at  the  trial.  Ehle  y. 
I\irdyt  6  Wend.  629.  After  twelve  days  demand  oCayer  by  the  plaintiff  of 
a  release  pleaded  by  the  defendant,  he  may  treat  the  plea  as  a  nullity  and 
enter  the  defendant's  default  Fidd  v.  Goodman^  4  Wend.  214.  A  small 
difference  between  the  oyer  of  a  bond  and  the  declaration  is  not  regarded. 
Benry  v.  Brown^  19  J.  R.  ^n.  The  defendant  nas  the  same  time  to  plead 
after  delivery  as  at  the  time  of  demand.  Ifu'koland  v.  Van  Tine,  8  Cow. 
132 ;  see  Variek  v.  Bodiney  3  Hill,  444. 
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on  both  sides  of  a  certain  creek  called  Hosick,  beginning 
at  the  bounds  of  Schackook,  and  from  thence  extending  up 
the  said  creek,  &c.,  being  in  breadth,  on  each  side  of  the 
said  creek,  two  English  miles;  that  is  to  say,  two  English 
miles  on  the  one  side  of  the  said  creek,  and  two  English 
miles  on  the  other  side  of  the  said  creek,  the  whole  breadth 
being  four  English  miles." 

Lewis,  Ch.  J.(a)  delivered  the  opinion  of  the  court.  This 
creek  is  so  situated  that  it  is  impossible  to  run  parallels  to 
it,  which  shall  be  always  two  miles  distant  from  it  in  its 
whole  extent.  It  becomes,  then,  a  pretty  nice  question 
what  principle  shall  be  adopted  in  the  locating  of  the  grant 
Several  ingenious  ones  have  been  proposed,  all  of  which 
are  liable  to  exception.  For  the  plaintiff  it  is  insisted  that 
the  most  rational,  correct,  and  advantageous  one  to  the 
crown,  would  be  to  make  a  traverse  of  the  creek  and  taking 
such  line  for  a  base,  to  run  parallels  at  two  miles  distance 
on  each  side.  The  objection  to  this  is,  that  such  parallels 
would,  in  many  points,  approach  nearer  to,  and  in  others 
recede  further  from,  the  creek  than  two  miles. 

For  the  defendant  it  is  contended,  that  the  principle 
adopted  by  John  R  Bleeker,  the  surveyor,  who  run  out 
the  tract  in  1754,  is  to  the  full  as  correct,  if  not  more  so, 
than  the  former.  The  mode  he  adopted  was,  so  to  run  the 
outlines  as  to  be  enabled,  at  every  point  in  them,  to  strike 
the  creek  at  two  miles  distance  in  some  one  direction, 
though  he  might  be  nearer  to  or  farther  from  it  than  two 
miles,  in  other  directions.  This  mode  was  considered  by 
three  surveyors  of  intelligence,  who  were  examined  as 
witnesses  on  the  trial,  to  be  the  most  practicable,  and  iet« 
ter  calculated  than  any  other  to  satisfy  the  words 
[*178J  of  the  patent.  These  opinions  *have  considerable 
weight  with  us ;  and  when  it  is  considered  that 

(a)  This  decision  was  delivered  in  NoTember,  1803,  an  i  ooght  to  htt?« 
been  reported  as  of  that  term. 
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the  lands  in  this  patent  have  been  uniformly  settled  agree* 
ably  to  that  survey,  and  that  the  premises  in  question  have 
been  so  held  For  much  more  than  20  years,  we  think  we 
ought  to  have  stronger  reasons  than  any  that  have  been 
offered,  to  indace  us  to  disturb  such  ancient  possessions. 
We  are,  therefore,  of  opinion,  judgment  be  entered  for  the 
defendant 

Judgment  for  the  defendant 


Jackson,  ex  dem.  Van  Slyck  and  others,  against  Son. 

When  a  defendant  croaa-ezamtnes  a  plaintiff's  witness,  he  makes  him  his 
own.  Therefore,  parol  testimony  of  a  deed  or  will,  disclosed  by  such 
witness,  in  the  possession  of  the  plalntifi^  cannot  be  received  without  notion 
to  produce  it(a) 

In  ejectment  on  a  motion  for  a  new  trial.  It  appeared 
that  at  nisipriua  the  plaintiff  claimed  by  descent  On  the 
cross-examination  of  one  of  his  witnesses  by  the  defendant, 
it  came  out  that  the  ancestor  had  made  a  will,  of  which  the 
judge,  who  heard  the  cause,  admitted  parol  testimony,  with- 
out aoy  notice  to  produce  it  having  been  given. 

Per  Chiriam.    A  new  trial  must  be  awarded  with  costs  to 

(a)  The  old  rule  in  Westminster-hall,  and  which  by  a  very  learned  judge 
has  been  called  ''  the  sensible  one/'  was,  that  of  an  instrument  coming  from 
the  opposite  side,  after  notice  to  produce  it,  proof  from  the  party  who  called 
for  it  was  not  required ;  the  very  circumstance  of  its  being  with  the  other 
side,  being  jTrtma/ooe  evidence  of  due  execution,  and  from  its  being  in  suet 
custody  the  probable  ignorance,  in  the  party  noticing,  of  the  names  of  the 
witnesses.  lUx  v.  Middtetoy^  2  D.  &  E.  41.  But  in  Gordon  v.  Secretary  8 
Bast,  648,  it  was  ruled  that  a  party  calling  for  a  deed  from  the  opposite  sidOi 
must  prove  it  in  Die  same  manner  as  if  it  had  come  out  of  his  own  posses- 
sion ;  and  the  practice  extends  not  only  to  sealed,  but  unsealed  instruments. 
Weihersbm  v.  Edgington^  2  Camp.  24.  A  notice  to  produce  papers  extends 
to  the  time  of  trial,  and  is  not  confined  to  the  circuit  or  sittings  for  which 
the  cause  has  been  noticed  for  trial   Jackson  v.  Sherman^  6  Johns.  Bep.  19. 


178  CASES  m  TEE  8UPRE1CB  COUBT. 

Jabkflon  T.  ScA. 

abide  the  event  When  the  defendant  cross-examined,  he 
made  the  witness  as  much  his  own  as  if  he  had  himself 
called  him.(a)  He,  therefore,  could  not  introduce  through 
him  any  proof,  which  would  not  have  been  legal,  had  the 
witness  been  originaUy  produced  on  his  behalE  In  Jwk. 
son,  ex  dem.  Van  BsnsseiaerY.  Olarkj  April  term,  1801,  the 
same  point  was  ruled.  The  judge,  therefore,  was  clearly 
wrong  in  admitting  parol  proof  of  a  will,  as  the  party  did 
not  show  any  notice  on  the  opposite  side  to  produce  it. 

New  trial. 

(a)  The  Bnglish  ooorts  adopt  another  principle ;  Ihej  consider  a  witnen 
called  by  the  plaintiff  as  his  witness,  even  after  a  cross-examinatiop,  being 
dismissed,  and  called  bads  bj  the  deibndant  DkbiMan  y.  Skee,  4  Sap. 
Bep.  67. 


PEOMOTIONS. 

Kent,  J.  Chief  Justice,  vice  IjKWIS,  elected  Governor. 
Daniel  D.  Tompkins,  Counsellor  at  Law,  to  the  office 
of  Judge! 
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Lawtok  and  others  against  The  Cohhissioneb&  of 
Highways  fob  the  Town  of  Cambridge,  in  W>8h- 
ington  oountt. 

A  eerttorari  lies  to  the  judges  of  the  common  pleas,  <m  an  appeal  to  t^em 
ftom  the  oomminionera  of  bighwaya  On  a  return  by  the  judges  to  met 
a  vertiormri,  not  stating  wh^t  oroeeedings  were  had  before  the  comp^ 
sioners,  the  intendment  of  law  f^  that  they  were  regular.  What  is  t^ 
mmed  without  being  required  apd  nok  swerted  as  a  fact^  but  merel/  as 
matter  of  belief  and  information,  is  irR»le*ant^  ard  not  to  be  regarded  If 
the  return  state  a  road  to  have  been  laid  ont^  ii  trill  be  preaamed  iP  was 
^the  proper  width,  anleas  the  oontrary  appeor. 

Ok  eertiarari  to  three  of  the  judges  of  tho  oommon  pleas 
of  Washington^  to  return  an  appeal  to  them  fix)m  the  de- 
tenninatioa  of  the  eommissioners  of  highwaysi  for  the  town 
of  Cambridge,  ^'  and  also  the  decision,  judgment,  process, 
and  proceedings  of  the  same,  with  all  things  touching  the 
flame,**  the  return  stated  the  appeal  to  have  been  on  tb^ 
laying  out  a  publio  road  or  highway  through  part  of  tV« 
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town  of  Cambridge;  it  then  set  forth  the  minutes,  or  me- 
morandum, as  it  was  termed,  of  the  laying  out,  by  precise 
courses  and  distances ;  but  the  width  of  the  road  was  not 
given,  nor  was  it  specitied  whether  it  ran  through  improved 
or  unimproved  land ;  neither  did  it  mention  that  it  was 
laid  out  on  the  request  of  twelve  freeholders  under  oath. 
This  memorandum  was  signed  by  the  commissioners,  and 
directed  to  the  town  clerk,  requesting  him  to  record  the 
same  as  a  public  road,  and  to  it  another  memorandum  sub- 
scribed by  the  same  commissioners  was  subjoined,  in  the 
following  words :  "  Likewise  a  piece  of  road  south  of  Mr. 

William  Hill's  dwelling-house,"  &c.  describing  the 
[*180]     c<jurses  and  distances,  but  *without  specifying  any 

request  to  record  it,  either  as  a  public  or  private 
road.  The  return  further  stated  that  the  judges,  according 
to  the  act  of  the  8th  of  April,  1801,  (1  Rev.  Laws,  588,) 
met  on  this  appeal,  and  after  hearing  reasons  for  and 
against  the  road,  affirmed  the  determination  of  the  com- 
missioners ;  adding,  however,  that  when  this  was  done, 
they  were  n  }t  informed  or  advised  that  the  highway  was 
laid  out  through  a  garden,  which  had  been  cultivated  as 
such  for  at  least  four  years,  without  the  consent  of  the 
owner  (sec.  16,)  thereof,  which  had  been  since  communi- 
cated to  them,  and  which  they  believed  to  be  true. 

To  this  return  the  plaintiff  assigned  the  following  errors : 
1.  That  it  did  not  appear  that  twelve  freeholders  had  cer- 
tified, under  oath,  that  the  road  was  necessary ;  2.  That 
the  commissioners  had  not  caused  the  laying  out  to  be  re- 
corded; 3.  That  it  did  not  appear  whether  the  road  was 
laid  out  as  a  public  or  private  road ;  4.  That  from  the  to- 
turn  of  the  judges,  it  appeared  that  the  road  was  run 
through  a  garden,  improved  as  such  more  than  four  years; 
6.  That  the  width  of  the  road  was  not  stated,  which  ought 
to  be  done  with  definite  boundaries. 

Foot,  for  the  defendants.  Before  entering  into  the  dis- 
cussion of  the  errors  assigned,  it  may  be  well  to  observe^ 
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that  by  the  2d  section  of  the  act,  under  which  the  proceed- 
ings complained  of  have  taken  place,  the  decision  of  the 
judges  of  the  common  pleas  is  made  conclusive.  It  may 
be  questioned,  therefore,  whether  this  court,  in  the  present 
instance,  has  jurisdiction. 

Kent,  Ch.  J.    We  will  think  of  that  matter ;  in  the 
mean  time  let  the  argument  proceed. 

Van  Vechten^  for  the  plaintiffs.  By  the  last  proviso  of 
the  15th  section  of  the  act  to  regulate  highways,  it  is  or* 
dained,  "  that  no  road  shall  be  laid  out  through  any  im- 
proved land,  without  the  consent  of  the  occupant,  unless 
upon  the  application  of  twelve  respectable  freeholders  of 
the  town,  certifying  on  oath  that  such  road  is  necessary  and 
proper."  This  regulation,  it  appears  from  the  return,  has 
not  been  complied  with.  As  the  power  by  which  it  was 
to  be  carried  into  effect  is  a  special  delegated  power,  it  must 
be  strictly  pursued,  and  so  shown  to  the  court  The  same 
observation  applies  to  the  2d  and*Sd  exceptions.  The  di- 
rection to  record  is  confined  to  the  first  road,  and  cannot 
extend  to  the  second ;  for  as  the  whole  proceed- 
ing is  ♦in  deregation  of  the  rights  of  individuals,  [*181] 
nothing  can  be  taken  by  way  of  intendment.  The 
importance  of  stating  the  nature  of  the  road,  whether  pri- 
vate or  public,  is  manifest  from  the  17th  section  of  the  act ; 
the  first  are  to  be  not  more  than  three,  the  latter  not  less 
than  five,  rods  wide.  On  the  face  of  the  return  it  appears 
that  the  road  was  laid  out  contrary  to  law.  It  is  expressly 
stated  that  the  judges  knew  not,  till  after  confirmation  of 
the  acts  appealed  from,  that  the  road  went  through  a  garden 
improved  for  more  than  four  years.  Had  the  requisites  of 
the  act  been  complied  with,  this  must  have  appeared.  It 
is  plain,  then,  that  without  adhering  to  the  directions  of 
the  statute  the  commissioners  have  laid  out  a  road,  infring- 
ing Dn  private  rights,  and  contrary  to  the  act     For  these 
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reasons  vte  contend  the  jadgment  must  be  leyeraed;  be^ 
sides,  the  commissioners'  proceedings  are  not  returned. 

Foot^  contra.  The  return  made  by  the  judges  carriei 
a  spirit  of  partiality. 

ElfiNT,  Ch.  X  No  imputation  can  be  received  against 
inferior  magistrates,  unless  they  stand  charged  with  im* 
proper  condjict.  They  are  not  here  to  answer  for  them- 
selves. The  only  question  is,  are  the  proceedings  regular 
or  not  ? 

FooL  The  judges  are  not  bound  to  return  any  thing 
which  was  not  before  them ;  therefore  the  application  of 
twelve  freeholders,  &c.  and  all  that  constituted  grounds  for 
the  commissioners  to  proceed,  need  not  appear.  From  the 
face  of  the  return  it  is  evident  the  road  laid  out  is  ord^ed 
to  be  recorded  as  a  public  road.  The  direction  for  the 
latter  is,  that  it  shall  be  *'  likewise,^^  which  is  as  much  as  to 
say,  in  the  same  mannef  as  the  former.  It  cannot  be  in- 
tended from  the  record,  that  the  road  went  through  a 
garden.  If  the  proceedings  do  not  show  intrinsic  error,  it 
will  be  presumed  they  are  correct.  The  law  prescribesthe 
width  of  the  road,  and  till  the  contrary  appear,  the  infe- 
rence must  be,  that  the  directions  of  the  statute  have  been 
complied  with. 

Van  Vechien,  in  reply.  The  reasoning  of  the  opposite 
side  is  in  effect  this,  that  the  court  must  decide  on  what  is, 
from  what  does  not  appear ;  therefore  a  compliance  with 
the  net  must  be  presumed,  because  it  is  not  shown.  This 
is  contrary  to  every  principle  relating  to  inferior  jurisdic- 
tion. 

Spencer,  J.  delivered  the  opinion  of  the  court.  It  is 
made  a  question,  whether  a  certiorari  is  grar  table  to  re- 
move into  this  court  these  proceedings,  the  statute  bay- 
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ing  declared  the  deoision  of  the  ^jadges  of  the     [*182] 

oomraon  pleas,  od  an  appeal  made  to  them,  to  be 
conclusive. 

It  is  a  position  beyond  contradiction,  that  the  king's 
bench,  in  England,  (and  this  court  is  clothed  with  the  same 
common  law  authority,)  has  jurisdiction,  and  may  award  a 
eertiorarij  not  only  to  inferior  courts,  but  to  persons  in- 
vested by  the  legislature  with  power  to  decide  on  the  pro- 
perty or  rights  of  the  citizen,  even  in  cases  where  they  are 
authorized  by  statute  finally  to  hear  and  determine.  4 
Hawk.  144. 

A  certiorari  has  been  held  to  lie  to  commissioners  of 
sewers.  In  the  case  of  Cardiffe  Bridge,  1  Salk.  146,  and  1 
Ld.  Baym.  580,  a  certiorari  was  granted  to  remove  certain 
orders  of  justices  of  the  peace,  made  pursuant  to  a  private 
act  of  the  parliament,  for  repairing  the  bridge ;  and  it  was 
there  decided,  that  wherever  new  jurisdictions  are  erected, 
be  it  by  private  or  public  act,  they  are  subject  to  the 
inspection  of  the  king's  bench  by  writ  of  error,  certiorari 
and  mandamus  The  authorities  to  this  point  are  so  nume- 
rous and  uniform,  that  it  cannot  be  necessary  to  enlarge. 
The  necessity  of  a  superintending  power  to  restrain  and 
correct  partialities  and  irregularities  which  may  be  com- 
mitted by  inferior  officers,  is  so  obvious  and  indispensable, 
that  the  court  ought  by  no  means  to  deny  themselves  a 
jurisdiction  of  such  salutary  influence. 

Though  the  general  power  of  the  court  is  indisputable, 
there  are  cases  where  they  will  not  interfere.  In  the  case 
of  a  poor  rate,  they  will  refuse  the  writ ;  as  also  in  the  as- 
sessment of  the. land  tax,  from  a  regard  to  the  public  incon- 
venience. The  King  v.  King  and  others^  2  D.  &  E.  285.  In 
cases,  too,  depending  wholly  on  the  discretion  of  persons 
authorized  to  do  an  act,  this  court  hath  refused  to  interfere; 
I  allude  to  an  application  made  for  a  mandamjis  to  the 
commissioners  of  highways  of  Rhynebeck.  There  the 
court  perceived  that  its  interference  would  be  nugatory, 
because  the  commissioners  had  a  discretion  to  lay  out^  or 
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refuse  to  lay  out^  tbe  road  applied  for.  The  present  is  a 
different  case;  the  regularity  of  the  proceedings  is  ques- 
tioned, and  most  certainly  the  court  cannot  want  jurisdic^ 
tion  to  inquire  into  it,  when  a  freeholder  shall  apply  to 
them  not  to  be  disturbed  in  his  freehold,  but  by  pro- 
ceedings conformable  to  law.  The  answer  to  the  first  ex- 
ception is,  that  the  certiorari  having  been  directed  to  the 
judges  of  the  common  pleas,  the  court  cannot  require  or 
expect  from  them  a  return  of  any  proceedings  not  before 
them.  The  application  may  have  been  made  by 
[*183]  *the  twelve  freeholders,  and  still  the  judges  have 
*  no  knowledge  of  the  fact:  in  our  opinion,  their 
authority  to  hear  the  appeal  was  confined  to  the  merits 
alone— the  fitness  or  unfitness  of  laying  out  the  road. 
Hence,  on  this  return,  to  intend  that  the  proceedings  be- 
fore the  commissioners  were  irregular,  merely  because  tbe 
judges  have  not  returned  them,  would  be  unreasonable 
and  unwarrantable. 

The  return  answers  both  the  2d  and  Sd  objections ;  the 
road  was  directed  to  be  recorded,  and  was  laid  out  as  a 
public  road. 

As  to  the  4th  objection,  the  return  made  by  the  judges, 
relative  to  the  garden,  is  not  to  be  regarded,  for  two  rea- 
sons: 1.  It  is  not  asserted  as  a  fact  that  the  road  ran 
through  a  garden  improved  four  years :  2.  It  is  inserted, 
without  warrant,  not  being  ordered  to  be  returned,  and  is 
not  to  be  regarded.    2  Salk.  492. 

As  to  the  6th  objection,  the  18th  section  of  tne  act  re- 
quires that  all  public  roads,  to  be  laid  out,  shall  not  be  less 
than  four  rods.  Where  the  commissioners  are  silent  with 
respect  to  the  width,  in  our  opinion  the  court  ought  to  in- 
tend that  the  road  is  of  that  width.  We  think,  therefore, 
the  proceedings  ought  to  be  afiirmed.[l] 

Judgment  c**  affirmance. 

p]  See  the  ctse  of  PeopUex  rd.  Woodward  ▼.  Oomrt^ !  ZiU,  674 ;  AUyn  v 
OommuswMirt  of  Highways  in  Schodack^  19  Weud.  342 ;  set)  (aoss.  30,  c.  3^ 
N.  B.  L.  282,)  Commusioners,  d:e.  t.  Claw,  16  J.  R.  637. 


NEW  YORK,  NOVEMBER,  1804.  185 


Jackson  ▼.  Todi. 


Jackson,  ex  dem.  Dunbar  and  Thorn,  against  Todd. 

A  ooovejanoe  of  lands  adveraelj  held  is  void,  though  the  title  onder  oolot 
of  which  the^peraon  holds  may  be  bad. 

This  was  an  action  of  ejectment  to  recover  lot  25,  in  the 
town  of  Marcellus,  and  tried  before  Mr.  Justice  Thompson, 
on  the  25th  of  Jane,  1803,  at  the  circuit  court  held  in 
Onondaga. 

The  plaintiff  deduced  his  title  from  William  Dunbar, 
one  of  the  lessors,  a  soldier  in  the  revolutionary  army,  and 
to  prove  it,  adduced,  first,  the  patent  from  the  state  for  the 
lands  in  question,  dated  the  8th  July,  1790.  Then  a  deed 
of  the  8th  March,  1784,  from  Dunbar  to  Zebulon  Mercy ; 
another  of  the  23d  June,  1794,  from  Mercy  to  Zephaniah 
Piatt ;  and  a  further  deed  of  the  5th  September,  1797,  from 
Piatt  to  William  Thorn,  one  of  the  lessors  of  the  plaintiff, 
which  last,  like  all  the  others,  was  duly  acknowledged  and 
recorded. 

On  the  part  of  the  defendant  there  was  given  in  evidence 
a  deed  from  William  Dunbar,  the  soldier,  to  Isaac  Brooks, 
for  the  lands  in  question,  dated  the  12th  September, 
1791,  registered  *according  to  law,  and  proved  at  [*184] 
the  trial  by  one  of  the  subscribing  witnesses.  A 
conveyance  duly  acknowledged  and  recorded  was  then 
offered,  dated  the  10th  of  December,  1794,  from  the  execu- 
tors of  Brooks  to  Benjamin  Isaacs,  in  consideration  of  24021 
This  testimony  was  objected  to,  but  received.  After  which 
it  was  proved  that  the  defendant  entered  on  the  premises 
about  8  years  antecedent  to  the  trial,  (some  time  in  1795,) 
when  one  Cady  was  upon  the  lot  in  question,  had  made 
some  improvements,  and  claitied  possession.  That  the 
defendant  purchased  of  Cady  the  possession,  excepting 
where  the  actual  improvements  were  made,  and  that  the 
places  where  those  improvements  were  made  are  now  held 
by  one  Taylor,  who  holds  under  William  Thorn,  the  lessor 
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of  the  plaintiff.  Todd  had  held  his  possession  under  Isaacs 
for  about  seven  years,  and  had  made  very  considerable 
improvements. 

On  these  facts  the  defendant  contended  that  his  posses- 
sion being  adverse  to  the  title  of  Zephaniah  Piatt,  on  the 
5th  of  September,  1797,  no  title  passed  by  the  deed  of 
Piatt  to  the  lessor  of  the  plaintiff. 

The  judge,  however,  charged  that  the  executors  of  Isaac 
Brooks  showed  no  power  or  authority  to  convey  real  estate, 
and  the  inference  of  law  would  therefore  be,  that  the  title 
of  Brooks  (if  he  had  any)  would  descend  to  his  heirs,  and 
that  Benjamin  Isaacs  derived  none  from  this  deed,  sufficient 
to  qualify  the  possession  of  the  defendant  as  adverse  to  the 
title  of  Zephaniah  Piatt,  at  the  date  of  his  deed  to  William 
Thorn,  or  prevent  its  operation  to  vest  a  title  in  him. 

Upon  this  charge  the  jury  found  for  the  plaintiff.  The 
cause  now  came  up  on  a  case  made,  subject  to  the  opinion 
of  the  court :  if  it  should  be  for  the  plaintiff^  then  the 
verdict  to  stand,  if  not,  to  be  set  aside  and  a  new  trial 
granted. 

EmoU^  for  the  defendant.  In  ejectment  the  plaintiff 
must  recover  on  the  strength  of  his  own  title.  The  quea- 
lion,  therefore,  in  the  present  case,  will  turn  on  the  convey- 
ance of  Piatt  to  Thorn,  on  the  5th  September,  1797.  For, 
if  that  be  good  and  operative,  the  verdict  is  right  But  at 
the  time  when  it  was  executed  Cady  was  in  possession, 
and  this  possession  purchased  by  the  defendant  who  held 
under  Isaacs.  It  is  plain,  then,  that  anterior  to  the  deed 
from  Piatt)  there  was  a  possession  adverse  to  him ;  if  so, 
his  conveyance  did  not  pass  any  thing.  Van  Dyck  v.  Van 
Beuren  is  Vosburg^  1  Caines'  Bep.  90.  It  is  not  necessary 
to  enter  into  the  learning  on  disseisins,  as  our  pos* 
[*185]  session  was  adverse.  But  if  it  was,  I^should  con- 
tend we  gained  a  fee ;  for  whoever  enters  under 
color  of  title,  by  grant,  acquires,  against  any  other  claimant| 
a  fee  by  disseisin.    Buckler's  Case^  2  Bep.  55. 
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Hdrison,  contra.  There  is  no  dispute  respecting  the 
doctrines  of  adverse  possession,  or  disseisin.  To  effect  the 
one^  or  create  the  other,  there  must  be  an  adverse  entry 
and  ouster  under  claim  of  title  and  right  of  freehold ;  be* 
cause  a  mere  entry,  without  an  idea  of  being  considered  as 
proprietor,  is  a  holding  under  the  rightful  owner.  Such, 
we  say,  was  the  entry  of  Cady,  and  such  the  possession 
gained  from  him  by  the  defendant.  The  subsequent  act 
of  Todd,  supposing  him  either  by  attornment  or  deed  to 
have  acknowledged  the  title  of  the  executors  of  Brooks, 
as  against  us,  in  inoperative ;  for,  after  a  possession  under 
the  lord  of  the  fee,  no  act  by  the  tenant  and  a  third  person, 
though  claiming  title,  can  affect  the  owner  under  whom  the 
original  entry  was  made.  Blunder  v.  Baug\  Gro.  Car. 
808,  804 

EnwU,  in  reply.  Though  no  title  is  shown  in  Gady,  yet 
the  improvements  were  of  a  nature  to  evince  a  claim  of 
property.  This  is  sufficient  to  prevent  the  operation  of 
Piatt's  deed. 

Kent,  Ch.  J.  We  are  of  opinioi^that  the  evidence  es« 
tablished  an  adverse  possession  in  the  defendant(a)  at  the 
time  of  the  execution  of  the  deed  from  Piatt  to  Thorn. 
The  defendant  was  then  in  possession,  holding  under  B. 
Isaacs,  who  claimed  title  under  a  deed  for  a  valuable  con- 
sideration  from  the  executors  of  Brooks.  This  was  a  claim 
under  color  of  title  adverse  to  the  plaintiff's  title,  and  suf- 
ficient to  destroy  all  presumption  that  the  defendant  was 
in  possession  under  the  plaintiff,  or  held  in  obedience  to 
his  right.  His  possession  was  the  possession  of  Isaacs,  who 
claimed  the  lot  as  his  own.  We  have  repeatedly  decided 
that  a  conveyance  of  lands  held  at  the  time  adversely  was 
void.  Brinkerhoff  ads.  Jackson^  ex  dem.  Jones  and  others, 
April  term,  1802.    Also  Gaines*  Rep.  vol.  1,  p.  90,  and 

(a)  Seo  Jackson  r.  Bffwen^  1  Caines*  Rep.  8;  \  n.  (a.) 


185  CA.SES  IN  THE  SUPREME  COUBT. 

Jackson  y.  Todd. 

that  adverse  possession  was  equivalent  to  ouster,  and  made 
the  statute  of  limitations  to  run.  Jackson,  ex  dem.  Ptitnams^ 
V.  Bowen,  November  term,  1803,  1  Caines'  Bep.  668. 
Jackson,  ex  dem.  Oansevoort  and  others,  v.  Parker^  April 
term,  1802.  The  verdict  ought,  therefore,  to  be  set  aside 
for  misdirection,  with  costs  to  abide  the  event. 

Livingston',  J.  In  determining  this  cause  it  becomes 
necessary  to  ascertain  the  nature  of  the  defendant's  posses- 
sion, on  the  5th  of  September,  1797.  If  it  were 
[*186]  then  adverse  to  the  title  of  Piatt,  *nothing  passed 
by  his  deed  to  Thorn,  and  a  new  triaV  must  be  had. 
To  settle  this  point  it  cannot  be  useful  to  examine  very 
minutely  how  or  with  what  intentions  Todd  or  Cady  came 
into  possession.  If  the  premises  were  then  vacant,  and 
Cady  came  in  as  a  mere  occupant,  or  intruder,  without  any 
claim  of  title,  this  alone  would  not  prevent  an  alienation 
by  the  real  owner,  or  be  regarded  as  a  holding  adverse  to 
his  title ;  but,  because  Cady  came  in  without  title,  why 
should  not  he,  or  his  alienee,  be  permitted,  to  acquire  one 
as  soon  as  it  was  discovered  where  it  resided  ?  or,  because 
they  had  entered  as  trespassers,  were  they  always  to  con- 
tinue such,  and  that  against  their  own  inclination?  It  will 
be  better,  and  we  shall  be  less  liable  to  error,  which  unne- 
cessary refinement  too  often  produces,  if,  instead  of  inquir- 
ing how  Todd  first  acquired  possession,  we  confine  our  at- 
tention to  his  situation  and  the  manner  of  his  holding  at 
the  date  of  Piatt's  deed.  If  he  then  held  in  opposition  to 
him,  or  under  a  title  different  from,  or  hostile  to,  his,  this 
conveyance  was  void,  and  Thorn  could  take  nothing  by  it. 
Ilowever  the  defendant  may  have  obtained  possession, 
which,  by  the  by,  was  fairly,  that  is,  by  purchase  of  Cady, 
it  is  certain  that  at  the  period  we  are  speaking  of  he  had 
also  bought  of  Isaacs,  who  was  a  purchaser  for  valuable 
consideration  of  the  executors  of  the  last  will  of  Brooks,  who 
was  the  grantee  of  Dunbar,  under  whom  the  plaintiff  like- 
wise claims.    Whether  these  executors  were  empowered  to 
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Bell,  or  whether  the  title  of  Brooks  had  been  legally  trans- 
mitted to  Todd,  is  Yerj  unimportant.  It  is  safficient  that 
he  claimed  under  a  title  which  was  opposed  to  the  preten- 
sions of  Piatt,  which  were  founded  on  a  deed  from  a  differ- 
ent grantee  of  Dunbar.  As  the  defendant,  then,  at  this 
time,  was  not  only  in  actual  possession  of  these  lands,  but 
held  them  by  title  derived  from  the  patentee,  which  be 
thought  a  good  one,  under  him,  that  is,  as  his  tenant,  it 's 
impossible,  without  perverting  the  most  common  terms,  to 
give  to  such  an  occupancy  any  other  appellation  than  that 
of  an  adverse  possession.  He  held  by  a  title  different  from, 
and  in  defiance  of,  the  plaintiff's.  If  this  be  not  an  adverse 
possession,  what  circumstances  can^ver  make  one  ?  There 
must,  therefore,  be  a  new  trial,  with  costs  to  abide  the  event 
of  the  suit 

Sfsncer,  J.  A  motion  has  been  made  in  this  case  for 
a  new  trial,  on  a  supposed  misdirection  of  the  judge  who 
tried  the  cause.  The  only  question  arising  is,  whether  the 
possession  held  by  Todd,  on  the  5th  of  September, 
1797,  was  such,  as  that,  in  *judgment-of  law,  the  [*187] 
deed  from  Zephaniah  Piatt  was  operative  to  con- 
vey his  title  to  William  Thorn.  It  has  been  adjudged  by 
our  courts,  that  the  mere  possession  of  lands  by  a  person 
claiming  no  title  to  them,  is  it  not  a  disseisin  of  the  rightful 
owner;  and,  consequently,  that  he  might  convey,  or  de- 
vise, notwithstanding  the  statute  to  prevent  and  punish 
champerty  and  maintenance.  Such  possession  has  been 
held  as  not  adverse  to,  nor  inconsistent  with,  the  title  of 
the  true  owner,  because  it  was  not  taken  in  hostility  to  his 
rights ;  hence,  the  statute  of  limitations  will  not  run  in 
favor  of  such  possessor,  nor  to  the  prejudice  of  the  ownef. 
These  decisions  are  not  only  warranted  by  legal  principles, 
but  are  highly  important  and  necessary  to  be  observed,  in 
a  country  like  ours,  where  there  are  such  quantities  of 
vacant  lands,  and  where  there  exists  a  very  extensive  prac- 
tice of  taking  up  possessions  without  color  of  title,     Cady's 
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possession  was  clearly,  then,  not  adverse  to  that  of  the  true 
owner,  and  Todd  having  originally  entered  by  his  permis- 
sion, it  follows  that  his  possession,  in  its  commencement, 
was  not  adverse.  To  constitute  a  possession  adverse  to  the 
true  owner,  which  is  synonymous  to  a  disseisin  in  spite  ol 
him,  there  need  be  no  legitimate  right,  but  it  must  be  ac- 
companied with  a  claim  to  the  land ;  if,  therefore,  Benjamin 
Isaacs  had  entered  under  his  deed,  which,  though  not  stated 
to  lie  a  deed  in  fee,  must  be  considered  as  such,  I  can  enter- 
tain no  doubt  that  such  entry,  claiming  .a  right  to  the  land, 
would  have  constituted  him  a  disseisor,  or  adverse  holder 
of  the  lands ;  and,  consequently,  during  such  disseisin,  or 
adverse  holding,  Flatt  could  not  have  alienated  the  land. 
Todd  was  in  possession  when  Isaacs  took  his  deed ;  or, 
when  he  took  possession,  it  was  not  adverse  to  the  true 
owner.  This  possession  is  now  attempted  to  be  retained 
against  Thorn,  who,  independent  of  the  objection  of  the 
adverse  'holding  by  Todd,  when  he  received  a  deed  from 
Platt^  would  have  the  undoubted  right  to  recover.  The 
case  states  that  Todd  has  held  possession  under  Isaacs  for 
about  seven  years.  In  what  manner,  whether  as  a  tenant 
paying  rent^  or  by  purchase,  or  agreement  to  purchase, 
does  not  appear.  It  was  in  the  defendant's  power  to  have 
rendered  his  relation  to  Isaacs  explicit ;  failing  in  this,  the 
fiust  is  too  loosely  stated  to  work  the  consequences  which 
would  result  to  Thorn,  from  an  adverse  tenure  when  he 
purchased.  It  is  possible  that  the  agreement  between  Todd 
and  Isaacs  was,  that  the  former  should  hold  until  the  title 

• 

was  ascertained,  and  this  they  might  construe  a 
[*188]     holding  under  Isaacs.     In  a  case  like  *the  present, 

where  the  title  under  which  the  lessor  claims  is 
clearly  good,  I  think  the  court  should  be  astute  in  finding 
grounds  to  retain  a  verdict  so  just ;  and  that,  unless  legal 
principles  are  violated,  the  court  ought  not  to  put  the 
plaintiff  to  the  expense  of  amending  his  declaration  by 
making  Zephaniah  Piatt  a  lessor,  and  again  going  to  trial 
in  a  case  where  no  legal  defence  can  exist    On  the  ground, 
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Ibereforey  that  tho  defendant  has  not  shown  by  what  kind 
of  tenure  I^e  held  the  lands  from  Isaacs  when  he  cou'id  have 
shown  this,  I  am  of  opinion  the  verdict  ought  not  to  be 
disturbed.  [1] 

New  trial  granted. 


Frost,  Cole,  and  Crosby  against  Raymond. 

The  words  "  grant,  bargain,  sell,  alien,  and  oonflrm,*'  in  a  conveyance  in  fee, 
do  not  imply  a  covenant    It  ia  implied  by  the  word  **  dedi  "  or  **  gaTe.** 

Tms  was  an  action  for  breaeh  of  an  implied  covenant 
The  declaration,  laying  the  venue  in  Dutchess  county, 
stated  that  the  defendant,  in  consideration  of  $750,  did 
grant,  bai^ain,  sell,  alien,  and  confirm  unto  the  pIainti£Ei, 
in  fee,  lot  No.  65,  or  76,  in  Junius,  in  Montgomery,  (now 
Cayuga  county,)  the  plaintiff  to  elect,  on  or  before  a  eer- 
tain  day,  which  of  the  lots  they  would  have,  with  an  aver< 
ment  that  the  defendant  was  not  seised  of  either  of  the 
said  lots,  or  had  any  estate  in  either,  so  that  he  could  not 
grant,  and  hath  broken  his  covenant.  The  ca^  now  came 
before  the  court  on  a  motion  in  arrest  of  judgment. 

Slosson,  for  the  defendant.  We  rely  on  the  following 
points:  1.  That  no  covenant  arises  on  the  words  con* 
tained  in  the  declaration ;  2.  That  an  eviction  ought  to 

[1]  Aa  to  how  and  when  adverse  posaeesion  operates  to  prevent  alienation 
by  the  legal  owner,  see  JacksoTi^  ex  dem.  Jones^  v.  Brinkerhoff^  3  J.  G.  101 ; 
JaekaoUf  ex  dem.  Lalhrop,  v.  Demont^  9  J.  R  65 ;  W4Uia7ne  v.  Jackaon^  ex 
dem,  TMUe,  6  J.  R.  489 ;  Jackwn^  ex  dem.  Bryonia  r.  KeU^um  8  J.  R.  479; 
Jaekian,  ex  dem,  Benson^  y.  McUedorf,  11  J.  R.  91 ;  Jaeka(m,  ex  dem.  SmUK^  t. 
Vroomanf  13  J.  O.  488;  WhUaker  v.  Cbms,  2  J.  0.  58  ;  Jackson  v.  HaJiated,  6 
Cow.  216;  Bdding  ▼.  Pitkin,  2  CaL  R.  147 ;  Jackaon  y.  Waters,  12  J.  R. 
865;  Jackson  V.  Oumaer,  2  Cow.  652;  Clowes  y.  Hawley,  12  J.  R.  484* 
Jackson  y.  CoUins,  3  Cow.  89 ;  Jackson  y.  Jackson,  5  Cow.  173 ;  Keneda  r 
Oardner,  4  Hill,  469 ;  OoUand  Ooev,  Irvine,  6  HUl,  634. 
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have  been  stated ;  3.  That  the  plaintiff  should  have  averred 
an  election  of  the  lot  they  would  take ;  4.  That  the  x»n- 
veyance  is  void,  as  being  of  a  freehold,  to  commence  in 
ftUuro;  5.  That  the  venue  is  mislaid. 

There  is  no  express  covenant  in  the  deed ;  if  there  be 
any,  it  must  therefore  be  implied.  For,  allowing  the 
grantor  had  not  any  estate  in  the  land  conveyed,  bis 
merely  selling  a  fee  to  which  he  was  not  entitled,  will  not 
create  a  covenant  This  because  the  granting  an  estate  in 
fee  is  not  a  warranty  of  the  title  in  the  grantor.  None  of 
the  words  used  import  a  covenant ;  that  can  arise  only  on 
the  word  "  cfecii,"  and  this  purely  on  account  of  its  origi- 
nal feudal  acceptation.  Co.  Litt.  884  a,  (n),  832 ; 
[*189]  Touch.  181 ;  *Perk.  s.  124.  In  the  conveyance 
of  an  inheritance,  even  the  word  "enfeoff,"  though 
followed  by  "  grant,"  &c.,  does  not  imply  a  covenant  2 
Bac.  Abr.  by  Gwillim,  66.  The  general  principle  is,  that 
where  there  is  a  conveyance,  no  covenant  shall  be  added 
to  it  which  is  not  expressed  or  imported  by  force  of  the 
words  used.  Bree  v.  Holbech^  Doug.  654 ;  Grips  v.  Read^  6 
D.  &  E.  606. '  But  allowing  there  was  a  covenant  implied, 
the  plaintiff  has  mistaken  his  remedy.  On  an  eviction  of 
the  freehold,  covenant  will  not  lie  either  upon  a  warranty 
in  deed  or  in  law,  because  the  recompense  is  personal,  and 
the  plaintiff  must  have  recourse  to  his  warrantia  diartx  or 
voucher.  2  Bac.  Abr.  76,  citing  Brownl.  19 ;  Keb.  821 ; 
Hob.  4 ;  Yelv.  139 ;  Noy,  131.  On  this  account,  however, 
ihe  plaintiff  is  not  without  remedy;  for,  if  he  has  been 
deceived  in  his  purchase  he  has  his  action  on  the  case  in 
the  nature  of  a  deceit  (n)  382,  by  Butler,  on  Co.  Litt 
884  a.  At  all  events,  an  eviction  ought  to  be  shown,  as 
the  covenant  relied  on  is  one  raised  by  implication  of  law. 
Touch.  161,  (n)  2,  citing  2  Brownl.  161.  On  the  third 
point  it  must  be  noticed,  the  conveyance  is  in  the  alterna- 
tive, either  of  lot  No.  65  or  No.  76.  An  election  was 
necessary  to  give  a  right  of  action.  It  was  a  condition 
precedent,  and  performance  of  it  ought  to  have  beea 
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averred.  Ghodism  v.  Nunn^  4  D.  &  E.  761 ;  Kingston  v. 
Preston^  cited  Doug.  689 ;  Duke  of  St  Albans  v.  Shore,  1  H. 
Bl.  270.  The  fourth  point  needs  not  any  authority ;  and 
on  the  fiflh  the  premises  lie  in  Montgomery,  and  not  in 
Dutchess;  the  action,  therefore,  even  when  transitory  in 
its  nature,  if  arising  out  of  the  realty,  must  be  where  the 
lands  are  situated.  1  Com.  Dig.  163 ;  Bac.  Abr.  Visne,  pi.  27. 

G.  B.  Van  Ness,  contra.  The  question  is,  whether  the 
words  used  in  the  deed,  and  set  forth  in  the  declaration, 
create,  by  implication,  a  covenant  or  warranty  of  seisin? 
The  cases  cited  against  this,  apply  to  conveyances  by  trans- 
mutation of  the  possession,  and  not  such  as  operate  by 
virtue  of  the  statute  of  uses.  The  consideration  paid  on  a 
bargain  and  sale,  implies  a  warranty  that  the  bargainer  has 
a  title  to  sell.  As,  therefore,  the  conveyance  by  bargain 
and  sale  is  now  substituted  in  lieu  of  the  old  mode  by 
feoffment,  the  words  of  the  bargain  and  sale  ought  to  have 
the  same  operative  effect  in  creating  a  covenant,  as  the 
word  *^dedV  in  a  feoffment.(a)  This  is  necessary  to  make 
the  analogy  complete.  The  proceedings  here  are 
correct,  because  they  proceed  on  privity  of  *con'  [*190] 
tract.  To  support  the  position  that  an  eviction 
must  be  shown,  it  would  be  necessary  for  us  to  first  com- 
mit a  trespass;  for,  as  no  title  passes,  in  order  to  obtain 
one  we  must  make  a  tortious  entry.  Holden  v.  Taylor, 
Hob.  12,  is  in  point,  to  show  that  to  avail  of  a  breach  of 
covenant  in  law,  under  w6rds  importing  a  warranty  of 
seisin,  entry  and  expulsion  is  not  required,  though,  under 
a  covenant  for  quiet  enjoyment,  it  might  be  otherwise.  It 
is  contrary  to  reason  to  urge  we  should  elect,  when  the 

(a)  A  bargain  and  sale  vests  a  use  in  the  bargainee,  to  whioh  the  statute 
executes  the  possession.  Now,  as  the  use  raised  must  be  according  to  the 
estate  out  of  which  it  arises,  it  follows,  that  a  bargain  and  sale  can  ocinvej 
ao  g^reater  interest  than  the  bargainer  has.  But  a  feoffment  operates  di^ 
ferectlj ;  for,  when  in  fee,  it  passes  the  whole  estate,  and  vests  in  the  feoflbe 
%  fee^  though  perhaps  a  tortious  one,  and  displaces  other  estates. 
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cause  of  action  is  that  there  was  no  estate  out  of  which  we 
could  choose.  The  same  observation  applies  to  the  grant 
being  of  a  fee  iiifuturo.  With  respect  to  the  venue,  it  is 
sufficient  to  saj,  our  suit  is  brought  on  privity  of  contract, 
not  of  estate;  it  maj,  therefore,  be  laid  wherever  we  pleaae; 
1  Wils.  165 ;  I  Sell.  248. 

Slosson,  in  reply.  If  the  covenant  be  implied,  it  arises 
from  privity  of  estate,  and  the  locality  of  the  action  con- 
tinues ;  therefore,  on  the  rendendum  of  a  lease,  it  is  local. 
1  Saund.  241,  (n)  6j  ad  fin.  With  respect  to  the  dtstinotiou 
taken  as  to  the  applicability  of  the  authorities  cited,  being 
only  to  cases  not  operating  by  the  statute  of  uses,  it  is 
settled  that  conveyances  taking  effect  by  way  of  trausmu* 
tation  of  use,  receive  the  same  construction  as'  those  at 
common  law.  Tanner,  ex  dem.  Peckham  and  others^  v.  MbT'- 
K  Willes,  180 ;  JRigden  r,  VaUier,  3  Atk.  734  j  ifce  v.  Mor- 
gan, 8  D.  &  E.  766. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  Several 
objections  are  taken  to  the  validity  of  the  declaration;  We 
shall,  however,  confine  ourselves  to  the  first  and  only  im- 
portant one,  viz. :  that  here  was  no  implied  covenant  of 
title.  It  is  exceedingly  interesting  to  the  community  that 
this  question  should  be  clearly  settled,  and  well  understood. 
We  are  to  examine, 

1.  Whether  a  sale  of  an  estate  in  fee,  by  the  formal  and 
apt  words  of  conveyanee,  and  for  a  valuable  consideratioOi 
does  of  itself  imply  a  warranty  or  covenant  of  title.  The 
counsel  for  the  plaintiff  contended  upon  the  argument  thru 
it  did. 

2.  If  it  does  not,  then  whether  there  be  any  particular 
word  or  words  in  the  deed,  that  by  settled  construction, 
have  been  deemed  to  amount  to  such  covenant  or  wa*^ 
ranty. 

1.  It  seems  upon  the  first  impression  to  be  highly  reasou 
able  and  just  that  every  person,  who^  for  a  valuable  co& 
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Bideratioii)  conveys  land  as  his  own,  should  be  held  to 
warrant  the  title  he  so  undertakes  to  convey,  or 
that  he  should  render  back  the  1^ money  upon     [^1911 
failure  of  the  title.     This  was  the  rule  of  the  civil 
law  in  respect  to  the  sale  of  both  real  and  personal  pro- 
pertyj  concerning  which  that  system  scarcely  made  a  dis- 
tinction, an  adequate  price  implying  a  warranty.     Cod. 
lib.  8,  tiL  45,  c.  6 ;  Dig.  Ub.  19,  tit.  1,  c,  11,  a.  2 ;  Lib.  21, 
tit  2 ;  1  Domat,  79,  82,  83 ;   1  Ersk.  Inst.  203.     In  the 
early  ages  of  the  feudal  law,  it  seems  also  to  have  been 
considered  as  an  obligation  upon  the  lord  to  give  his  tenant 
an  equivalent  in  case  of  eviction.     This  appears  clearly 
from  the  book  of  feuds,  which  gives  the  report  of  a  case  of 
an  action  by  the  tenant  against  the  lord,  for  investing  him 
with  a  feud  belonging  to  another,  and  from  which  he  was 
evicted.    The  lord  was  there  held  to  restore  him  another 
fee  of  equal  value,  or  the  price  of  it  in  money.    Feud.  lib. 
2,  tit  36,  and  80.    But^  although  the  feudal  writers  speak 
generalh/  of  the  lord'a  obligation  to  give  the  tenant  an 
.equivalent  in  cose  of  eviction,  Craig,  and  after  him  Sir 
Martin ! Wright,  thinks  this  obligation  never  could  have 
applied  to  pure  feuds  which  were  gratuitous  donations  for 
uncertain  military  services,  without  price  or  stipulated 
render;  and  that  it  could  only  have  applied  to  improper 
feuds,  where  it  was  reasonable  it  should  apply,  as  iu 
those  cases  a  price  wajs  given,  or  an  equivalent  contracted 
for.  .  Inst  to  the  Law  of  Tenures,  27,  32,"  39,  40.     This 
very  question,   whether  investiture  alone,  without  any 
express  promise,  entitled  the  tenant  on  eviction  to  an 
equivalenty  has,  it  is  said,  been  much  discussed  by  the 
&reign  Civilians;  that  it  is  the  prevailing  opinion  among 
them,  that  the  seller,  without  any  promise,  is  bound  to 
give  an  equivalent,  if  the  fief  was  originally  granted  for 
services  done,  or  in  the  way  of  remuneration*    Butler's 
note  816,  to  Co.  Litt 

'    But  whatever  may  be  our  opinions  on  the  point,  as  an 
abstract  question,  or  whatever  may  be  the  decisions  of  the 
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civil  law,  or  the  feudal  and  muDicipal  law  of  other  coun« 
tries,  we  must  decide  this  question  by  the  common  law  of 
England.  It  was  decided  in  the  case  of  Seixas  and  Wood^ 
{Anie^  48,)  that,  upon  a  sale  of  goods  without  warranty  and 
without  deceit,  the  purchaser  took  the  soundness  and 
quality  of  them  at  his  peril.  We  think  it  is  evident  that 
caveat  emptor  has  been  always  recognized  in  our  law  books 
as  a  fixed  maxim,  applicable  equally  to  the  transfer  of 
lands  and  chattels. 
It  is  a  settled  position  that  an  estate  in  fee  may  b€ 

created  by  the  usual  and  solemn  forms  of  convey* 
[*192]     ance,  without  any  *warranty  express  or  implied, 

and  that  a  conveyance  in  fee  does  not  ipso  fado 
imply  a  warranty.  If  it  does,  our  books  would  be  incon- 
sistent and  unintelligible  on  this  subject.  "If  a  man," 
says  Lord  Coke,  (1  Inst.  6  a,  and  also  say  the  judges  in 
Bwckhursts  case^  1  Co.  1,)  "  maketh  a  feoffment  in  fee,  with« 
out  warranty,  the  purchaser  is  entitled  to  all  the  charters 
and  evidences  incident  to  the  lands,  to  the  end  that  he  may 
defend  himself;  for,  as  the  feoffer  is  not  bound  to  warrant 
the  lands,  he  cannot  be  vouched  to  warranty  and  to  render 
in  value,  but  the  feoffee  is  to  defend  the  lands  at  his  peril." 
In  the  case  of  RosweU  and  Vaughan^  (2  Cro.  196,)  in  the 
exchequer,  Tanfield,  the  chief  baron,  said,  '*  that  if  one 
should  sell  lands  wherein  another  is  in  possession,  or  a 
horse  whereof  another  is  possessed,  without  covenant  or 
warranty  for  the  enjoyment,  it  is  at  the  peril  of  him  who 
buys,  and  not  reason  he  should  have  an  action  by  the  law, 
where  he  did  not  provide  for  himself."  So,  in  the  case  of 
Medina  and  Sioughton^  (1  Salk.  211,)  Lord  Holt  observed| 
''  that  if  the  seller  of  goods  have  not  the  possession,  it  be- 
hoves the  purchaser  to  take  care,  cavetU  emptor^  to  have  an 
express  warranty,  or  a  good  title ;  and  so  it  is  in  the  case 
of  land,  whether  the  seller  be  in  or  out  of  possession^ 
for  the  seller  cannot  have  them  without  a  title,  and  the 
buyer  is  at  his  peril  to  see  it."  In  a  much  more  reoent 
case  oiBree  and  Holbechj  (Doug.  651,)  the  action  was  brought 
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to  recover  back  money  paid  for  the  purchase  of  a  morN 
gage  deed,  which  afterwards  turned  out  to  be  a  forgery. 
Lord  Mansfield,  and  the  court  of  king's  bench,  ruled  foi 
the  defendant  on  this  ground,  that  the  assignment  con* 
tained  no  covenant  tor  the  goodness  of  the  title,  except 
only  against  the  acts  of  the  assignor,  and  that  it  was  in- 
cumbent on  the  purchaser  to  look  to  the  goodness  of  it. 
This  case  was  afterwards  cited  and  sanctioned  by  Lord 
Kenyon,  (6  D.  &  E.  606,)  who  said  that  he  did  not  wish  to 
disturb  the  rule  of  caveat  emptor  adopted  in  that  case,  and 
in  other  cases,  where  a  regular  conveyance  was  made,  to 
which  other  covenants  were  not  to  be  added. 

The  case  in  Douglas  may  perhaps  be  thought  to  have 
the  less  weight  as  there  was  a  covenant  against  the  grantor's 
own  acts,  and  it  is  a  rule  that  an  express  covenant  will  do 
away  the  effect  of  all  implied  ones.    4  Co.  80,  86  ;  Yaugh. 
126 ;  Cro.  Eliz.  674,  675 ;  Butler's  notes  on  Co.  Litt.  8S2  ;  * 
2  Bos.  &  Pull.  26  ;  2  Cha.  Cas.  19.    But  the  court 
do  not  intimate  that  *they  proceeded  upon  that     [*193] 
ground.     This  they  would  have  done  had  they 
relied  upon  the  extinguishment  of  the  implied  covenant 
by  means  of  the  express  one.     They  adopted  the  old  rule, 
that  if  there  be  no  covenant  of  title  in  a  deed,  the  purchaser 
takes,  at  his  own  risk,  the  goodness  of  the  title. 

After  this  rule  has  been  so  long  understood  and  practised 
upon,  it  would  be  of  the  most  mischievous  consequence  to 
establish  a  contrary  doctrine.  The  parties  to  deeds  know 
that  a  covenant  is  requisite  to  hold  the  seller  to  warrant 
the  title,  and  they  regulate  their  contracts  accordingly.  If 
there  be  any  fraud  in  the  sale  the  purchaser  has  his  remedy. 
K  one  sell  land,  affirming  he  had  a  good  title,  when  he 
knew  he  had  no  title,  an  action  on  the  case  for  a  deceit  will 
lie.  Com.  Dig.  tit.  Action  on  the  Case  for  a  Deceit,  A.  8. 
1  Fonb.  366. 

2.  We  are  next  to  examine  whether  there  bo  any  i)ar» 
ticular  words  in  the  granting  clause  of  the  deed  which  im 
ply  a  covenant 
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Glanyillc,  lib.  7,  o.  2,  says,  generally,  that  the  heirs  of 
donors  are  held  to  warrant  their  gifts,  "  dMyaJtumts ;"  and 
Bracton,  lib.  5,  fol.  888,  b.  389,  a,  says  to  the  same  effect, 
that  ''  warranty  belongs  to  all  charters  of  simple  donation, 
und  that  the  donors  and  their  heirs  were  held  to  warranty 
unless  the  deed  expressed  the  contrary.  But  a  charter  of 
confirinaivon  did  not  include  a  warranty,  unleas  it  contained 
a  gift,  and  if  the  grantor  say,  do  et  confirmo,  or  the  charter 
uses  the  words  dare,  vendere^  &c.  such  a  deed  contained  a 
warranty.  So  if  homage  was  imposed,  a  warranty  was  im- 
plied." It  is  a  little  singular  that  the  ofd  writers  make  the 
gift  {donatio)  the  reason  and  ground  of  the  warranty.  It  is 
the  gift  by  the  operative  words  do  or  dedi  that  creates  the 
warranty.  Accordingly,  Lord  Coke,  2  Inst.  276,  says,  that 
although  dedi  and  concessi  be  coupled  together,  as  in  thQ 
statute  de  higamis,  yet  these  words  raiicnie  donipropri  do  ap- 
propriate the  warranty  to  dedi  only. 

It  is  our  duty  to  acquiesce  in  the  law  as  we  find  it,  biU 
we  are  very  naturally  tempted  to  agree  with  Sir  M.  Wright, 
that  warranty,  instead  of  being  attached  to  a  fe6,  which  was 
a  pure  gift,  ought  more  justly  to  have  accompanied  a  fee, 
which  was  created  for  a  valuable  consideration. 

The  statute  de  bigamis,  4  Edw.  1,  c.  6,  is  very  material 
to  ascertain  the  ancient  law  on  the  subject,  since  it  was 
only  declaratory  of  the  common  law.  2  Inst.  274. 
[*194]  It  says  "  that  *in  deeds  wherein  is  contained  €ledi 
and  concern  without  homage,  or  without  a  clause 
of  warranty,  and  to  be  holden  of  the  givers  and  their  heirs, 
by  certain  services,  it  is  agreed  that  the  givers  and  their 
heirs  shall  be  bound  to  warranty.  And  where  is  contained 
daii  and  concessit  &c.  to  be  holden  of  the  chief  lord  of  the 
fee,  and  not  of  the  feoffors  or  their  heirs,  reflerving  no  ser- 
vices without  homage,  or  without  the  aforesaid  clause,  their 
heirs  shall  not  be  bound  to  warranty,  notwithstanding  the 
feoffor  during  his  own  life  by  force  of  his  own  gift  shall  be 
bound  to  warrant." 

By  this  statute,  then,  dedi  is  declared  to  amount  to  a 
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warranty  for  the  life  of  the  feoffor ;  4  Ga  81,  a,  and  this  ia 
the  word  that  Goke  considers,  (2  Inst.  276,  b,)  as  the  real 
operative  word  to  create  a  warranty  in  law,  and  it  hath 
this  effect  whether  the  conveyance  in  which  it  is  fonnd 
operate  as  a  feoffment,  release,  or  confirmation. 

The  statute  of  quia  emptores^  18  Edw.  1,  which  followed 
soon  after,  prohibited  all  sabinfeudations,  and  put  an  end 
to  homage,  which  was,  in  those  days,  parcel  of  the  tenure 
reserved  to  the ^ feoffor,  by  declaring  that  it  should  be. law- 
ful for  every  freeman  to  sell  his  own  lands,  and  that  the 
feoffee  should  hold  the  lands  of  the  chief  lord  of  the  fee  by 
the  same  services  that  thd  feoffor  was  bound  to  before. 
This  statute  accordingly  changed,  in  a  great  degree,  the 
operation  of  the  word  dedi,  by  confining  the  implied  cove- 
nant it  contained  to  the  life  of  &he  feoffor,  according  to  the 
directions  of  the  statute  de  bigamis,  except  in  oases  of  gifts 
in  tail  and  leases  for  life.  2  Inst.  276.  Since  that  time  it 
has  been  well  understood  and  declared  through  all  the 
books,  that  the  word  dedi^  in  a  deed  in  fee,  amounted  to  a 
warranty  in  law  to  the  feoff'^e  and  his  heirs  only  during  ike 
ige  of  the  feoffer.  Go.  Litt.  834,  a ;  Touch.  180,  182 ;  F.  N. 
B.  184,  H ;  2  Bl.  Gom.  800. 

This  word  do  or  dedi^  which  is  the  apt  word  of  feoffment, 
as  that  conveyance  was  anciently  called  a  donatio,  is  not, 
however,  the  word  used  in  the  deed  before  us.  The  only 
word,  in  the  present  case,  that  can  be  considered  as  imply- 
ing a  covenant,  is  grant ;  {concedo  ;)  Go.  Litt.  9,  a,  b,  and 
that  word  is  carefully  to  be  distinguished  from  the  other ; 
for  it  is  well  settled  that  conoes^v  in- a  feoffment,  or  estate  of 
inheritance,  implieth  no  warranty.  It  only  creates  a  cove- 
nant in  a  lease  for  years.  Go.  Litt.  884.  a;  Bac.  Abr.  tit. 
Covenant,  B;  6  Go.  17,  a;  2  Roll.  Rep.  899;  Palm.  888; 
Garth,  98 ;  Pincombe  and  Rudge,  Hob.  8 ;  Yelv.  189 ;  Gro. 
Eliz.  674.  Sir  Geoffry  Palmer's  opinion,  Butler's 
♦note  832,  and  2  Gol.  Jur.  487 ;  8  Keb.  188,  617.  [»195] 
Brown  v.  Haywood,  Noy,  181 ;  Saunders  on  Uses, 
406, 407,  note. 

Vol.  IL  86 
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We  are  not  able  to  assiga  a  very  solid  reason  for  this 
distinction  between  the  force  and  eflPect  of  the  words  "yiw,** 
aitd  ^^ grant"  It  arose  from  artificial  reasons  derived  from 
the  feudal  law.  The  distinction  is  now  become  merely 
technical,  but  it  is  sufficient  that  it  clearly  exists,  and  we 
are  certainly .  not  at  liberty  to  confound  the  words,  oi 
change  their  established  operation. 

The  other  words  in  the  deed,  '^  bargain,  sell,  alien  and 
oanftrm,"  have  never  been  considered  as  implying  any 
covenant  whatever  in  any  case.  The  only  dictum;  that  ap- 
pears to  oppose  the  law  as  now  laid  down,  is  that  of  Lord 
Eldon,  in  the  case  of  Browning  and  Wright,  2  Bos.  &  Pull 
21.  He  there  says  that  the  words  grant,  bargain,  sell,  enfeojff 
and  confirm,  import  a  covenant  in  law.  Wo  admit  and 
have  shown  that  the  word  grant  imports  such  a  covenant 
in  an  estate  for  years,  and  so  also  does  the  word  enfeoff. 
But  in  the  case  referred  to  they  were  used  in  a  deed  in  fee ; 
and  if  he  means  (as  it  would  seem  that  he  did)  that  they 
there  also  imported  a  covenant,  we  cannot  agree  to  that 
opinion,  however  respectable  it  may  be,  as  it  is  opposed  to 
the  whole  stream  of  the  book  authorities.  We  accordingly 
conclude  that  in  the  present  case  the  motion  in  arrest  of 
judgment  ought  to  be  granted. 

Livingston,  J.  Though  I  concur  in  the  opinion  de- 
livered, yet  as  some  further  reasons  influence  my  own,  I 
shall  beg  leave  to  state  them.  The  principal  question,  and 
on  which  I  shall  decide  this  cause  is,  whether  the  term 
grant,  in  a  modern  deed  or  conveyance,  implies  a  covenant 
of  warranty  or  seisin,  so  as  to  entitle  the  grantee  to  his 
action  of  covenant  for  damages  against  the  grantor,  in  case 
the  latter,  at  the  time  of  its  delivery,  were  not  seised  of 
the  premises,  or  had  no  estate  or  title  therein? 

The  attempt  to  recover  damages  for  a  breach  of  covenant 
on  a  deed  containing  nothing  more  than  the  granting  words 
common  to  almost  every  instrument  of  this  kmd,  and  in 
which  no  express  covenant  was  to  be  found,  struck  me 
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novely  and  in  its  consequences  highly  important.  In  prao* 
tice,  every  purchaser  of  laud,  who  intends  to  have  re* 
ooorse  in  case  of  eviction  against  the  former  proprietor, 
takes  care  to  have  inserted  in  the  instrument  of  conveyance 
the  necessary  covenants  for  that  purpose,  thereby  ascer- 
taining the  precise  extent  of  his  liability.  When 
purchases  are  made  upon  an  understanding  *that  [*196] 
the  same  are  to  be  at  the  risk  of  the  grantees,  who 
are  to  have  no  remedy  in  case  of  defect  of  title,  (which 
cases  are  very  common,)  these  express  covenants  ari 
omitted,  and  deeds  of  the  present  form  are  used ;  with  a 
full  knowledge  of  this  practice,  it  could  not  escape  me,  that 
to  imply  a  covenant  of  this  kind  from  any  of  the  granting 
words  of  such  a  conveyance,  would  be  to  subject  many 
persons  to  damagea  contrary  to  good  faith  and  the  under- 
standing of  all  the  parties  to  the  contract.  To  such  an  in* 
terpretation,  therefore,  which  was  in  my  opinion  to  be 
avoided  if  possible,  I  early  determined  not  to  give  my  as- 
sent, unless  constrained  by  decisions  from  which  it  would 
have  been  a  dereliction  of  duty  to  depart.  I  could  not  per- 
ceive any  magic  in  the  word  grant^  nor  why  it  should  im- 
port a  covenant  any  more  than  the  other  words  with  which 
it  was  connected.  They  are  all  inserted  for  the  single  pur- 
pose of  transferring  the  premises  to  the  grantee,  and  neither 
collectively  nor  separately  convey,  to  professional  or  other 
mindsy  an  idea  of  a  particular  covenant  or  obligation  on 
the  grantor's  part  When,  in  addition  to  the  practice  which 
has  been  mentioned,  it  is  recollected  that  the  price  of  land 
depends  as  much  on  the  nature  of  the  grantor's  title  as  on 
its  intrinsic  value,  it  is  unreasonable  that  he  should,  for  ac 
eviction,  make  compensation  in  damages  to  a  purchaser, 
who  was  apprized  of  the  uncertainty  of  his  estate,  and  for 
that  very  reason  gave  a  smaller  consideration  for  it,  upon 
the  express  condition,  perhaps,  of  taking  a  deed  without 
any  covenant  whatever.  If,  however,  the  law  be  other- 
wise, the  defendants  must  submit,  however  contrary  to 
their  expectations,  or  to  the  understanding  of  the  plaintiff 
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faiinsel£  But  afler  a  carelal  attention  to  the  aatborities 
cited,  I  can  discern  nothing  in  them  from  which  the  present 
demand  can  derive  any  support.  •  On  the  contrary  we  shall 
discover  that  this  '^  famous  monosyllable,"  as  Butler  terms 
it,  may  be  used  without  any  imminent  daager  to  a  grantor, 
and  may  be  frequently  omitted  without  prejudice  to  a 
purchaser. 

From  Littleton  it  appears  that  the  word  VBarrantizart 
alone  would  create  a  warranty  in  deeds,  and  that  neither 
drfendere  nor  acquieiare^  although  both  of  them  more  signi- 
ficant terms  than  concedere,  would  have  that  effect  His 
expression  "  nul  autre  verbe  en  nostre  fey  is  very  strong. 
Sir  Edward  Coke,  in  his  commentary  on  this  section,  dis- 
tinguishes between  warranties  annexed  to  an  inheritance, 

and  to  a  chattel  real— of  the  former  some  are  war- 
[*197]     ranties  in  deed,  and  some  in  *law — ^a  warranty  in 

deed,  or  an  express  warranty,  is  created  only  by 
the  word  warrant,  but  warranties  in  law  are  created  by 
many  other  words :  dedi  is  a  warranty  in  law  to  the  feoffee 
and  his  heirs  during  the  life  of  the  feoffor ;  but  concessit  or 
I  have  granted,  in  a  feoffment  or  fine  implies  no  warranty. 
The  word  exchange  doth  also  imply  a  warranty ;  this  is  also 
the  case  on  a  partition.  Butler,  in  his  note  on  this  pas- 
sage, remarks,  that  from  what  is  here  said,  "  it  most  clearly 
appears  that  the  word  grant,  when  used  in  the  conveyance 
of  an  estate  of  inheritance,  does  not  imply  a  warranty." 
This  also  is  the  opinion  of  Sir  Geoffry  Palmer.  "  The  word 
grant^"  says  he,  "  in  a  lease  for  years,  is  a  covenant  in  law, 
or  a  general  warranty.  But  in  an  estate  of  inheritance, 
where  the  fee  passeth,  the  word  grant  is  neither  a  covenant 
in  law  nor  a  warranty."  So  also  in  8  Keb.  188,  the  court 
inclined  to  "  think  that  the  words  concessi  and  feofftivC^  did 
not  make  a  warranty  in  a  case  of  inheritance;  and  Sir 
William  Blackstone,  in  his  Commentaries,  afler  speaking 
of  a  feoffment,  informs  us,  that  "  in  other  foii'os  of  aliena- 
tion, gradually  introduced  since  the  statute  of  quia  emptores^ 
no  warranty  whatsoever  is  implied — they  bearing  no  sort 
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of  analogy  to  the  original  feodal  donation.  And  that, 
therefore,  in  such  cases,  it  became  necessary  to  add  an  ex* 
press  clause  of  warranty  to  bind  the  grantor  and  his  heirs, 
which  is  a  kind  of  covenant  real,  and  can  only  be  created, 
by  the  word  loarrantizo  or  warrant"  The  same  author  ob 
serves,  that  '^  after  warranty  usually  follow  covensfnts, 
whereby  either  party  may  stipulate  for  the  truth  of  certain 
facts,  or  may  bind  himself  to  perform  something  to  the 
other.  Thus  the  grantor  may  covenant  that  he  had  a  right 
to  convey,  or  for. the  grantee's  quiet  enjoyment,  or  the 
like." 

The  language  of  all  these  authorities,  and  of  several 
others,  which  are  not  here  noticed,  is  uniform,  and  too  in 
telligible  to  be  misapprehended.  Without,  therefore,  in 
troducing  a  new  rule  of  law,  or  considering  as  constructive, 
or  implied  warranties,  or  cx>venants,  words  which  in  deeds 
in  fee  have  never  yet  been  received  ra  that  sense,  it  is  im- 
possible the  plaintiff  can  recover.  Nor  is  there  anything 
hard  or  inequitable  in  denying  to  the  word  grant,  and  to 
all  the  others  here  used,  a  sense  which,  ex  vi  termini^  no  one 
of  them  imports,  and  which  it  is  a  hundred  to  one  was  not 
contemplated  by  either  party.  In  conveyances  of  real  es- 
tate, there  must  always  be  danger  in  implying, 
anything  that  is  not.  stipulated  *in  clear  and  pre-  [*198] 
cise  terms.  This  is  the  safest  way  of  determining 
the  extent  of  the  grantor's  responsibility.  Whether  he  is 
to  defend  the  property  against  particular  encumbrances,  or 
against  those  who  claim  under  him,  or  against  all  the 
world,  ought  not  to  depend  on  the  equivocal  or  ambiguous 
meaning  of  terms  used  in  the  granting  clause,  but  on  plain 
and  express  covenants,  which  are  now  therefore  uniformly 
inserted,  wher6  it  is  intended  to  render  the  grantor  or  his 
heirs  liable  in  case  of  eviction  pr  defect  of  title.  The  do> 
fendant  must,  in  my  opinion,  have  judgment.[l] 

Judgment  arrested. 

[I]  What  makes  a  covenant,  see  SitU  v,  I\)UeU,  6  Cow,  170 ;  ffaUiH  v 
WyUej  3  J.  R.  44.    As  to  express  and  implied  corenants  see  Barney  i 
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Jackson,  ex  dem,  Nellis,  against  Dysling. 

A.  possession  of.  40  years  on  an  acknowledged,  though  erroneous  line,  is  r 
good  bar  to  a  recovery-  in  ejectment  A  parol  agreonient,  to  abide  bj  4 
certain  division  line,  will  be  sufficient,  iii  aembley  to  prevent  either  party 
firom  claiming  in  ejectment  contrary  to  it,  though  it  will  not  pass  the 
lands; (a)  but  such  agreement  may,  it  would  seem,  be  revoked  or  modified 
by  a  subsequent  parol  agreement 

In  this  case,  which  was  submitted  without  argument,  a 
verdict  had  been  taken  for  the  plaintiff,  subject  to  the  opi- 
nion of  the  court  on  these  facts : 

The  lessor  of  the  plaintiff  owns  lot  No.  12,  and  the  de- 
fendant lot  No.  18,  in  Harrison's  patent  in  Montgomery. 
About  40  years  ago,  the  persons  from  whom  the  parties 
derive  title  employed  a  surveyor  to  run  a  division  line  be- 
tween them,  which  was  done,  without  any  allowance  for 
the  variation  of  the  needle  from  the  year  1725,  when  the 
partition  deeds  of  the  patent  were  executed.  Possessions, 
however,  were  taken,  according  to  the  line  thus  run,  and 
have  so  continued  to  the  present  day.  In  the  year  1789, 
two  surveyors  were  employed  by  the  lessor  of  the  plaintiff 
and  Jacob  Klock  (under  whom  the  defendant  comes  in)  to 
ascertain  the  boundary  between  them.  The  surveyors  ran 
a  line  from  the  place  of  beginning,  which  was  shown  by 
the  parties,  making  an  allowance  for  the  variation  of  the 
needle,  from  the  date  of  the  partition  deeds.  According 
to  the  line  described  by  them,  this*  line,  thus  struck,  ran 
upon  lot  No.  13,  and  took  part  of  it  into  lot  No.  12.  Jacob 
Klock,  the  then  proprietor  of  lot  No.  13,  agreed  to  give  up 
the  possession  to  the  lessor  of  the  plaintiff,  and  to  remove 
his  fence,  agreeably  to  this  last  line,  so  soon  as  a  crop  of 


Keithf  4  Wend.  602 ;  Kinney  v.  .Watts,  14  Wend.  381 ;  Orannia  v.  Clar%  fl 
Cow.  36;  Bamum  y,  ChUdSj  1  SandC  68 ;   Gok  v.  Bdwes,  2  J.  C.  203 ;    Vkm 
derkoH  v.  Vanderkan,  11  J.  R.  122  ;  Kent  v.  Welch,  V  J.  a  268. 
(a)  See  Stu^fvesant  y.  Dunham  and  Tompkins,  9  JohnSb  Rcp^  61,  S.  P. 
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corn  th^n  on  the  ground,  should  be  removed.  After  this 
agreement  the  lessor  of  the  plaintiff  told  a  witness,  sworn 
on  the  part  of  the  defendant,  that  it  had  been  furthei 
agreed,  between  him  and  the  defendant,  that  if  a  certain 
cause,  at  that  time  depending  between  John  J. 
*Klock  and  George  Wills,  should  be  decided  in  •[*199] 
fiivor  of  Klock,  then  the  defendant  was  to  give  up 
possession  without  a  suit ;  but  if  Wills  prevailed,  the  les* 
Bor  of  the  plaintiff  was  to  abandon  his  claim.  No  evidence 
was  given  what  had  been  the  isssue  of  the  action  between 
Klock  and  Wills. 

Spencer,  J.  Three  questions  have  been  made  on  the 
above  facts: 

1.  Whether  the  possessions,  according  to  Jacob.  G. 
Klock's  line,  for  forty  years,  are  or  are  not  conclusive 
against  the  plaintiff's  right  of  recovery  in  this  action  ?(a) 

2.  Whether  the  agreement,  in  1789,  is  or  is  not  binding, 
it  being  by  parol,  and  no  part  of  it  having  been  carried 
into  execution,  according  to  the  survey  then  made  ? 

8.  Whether,  if  this  last  agreement  was  obligatory,  it  has 
or  has  not  been  rescinded  by  the  subsequent  agreement? 
and  whether  it  was  not  incumbent  on  the  plaintiff  to  en- 
title himself  to  a  recovery,  to  have  proved  that  the  cause 
between  Klock  and  Wills  was  decided,  and  had  eventuated 
in  fiivor  of  Klock  ? 

The  line  run  by  Jacob  G,  Klock,  forty  years  ago,  was 
run  at  the  instance  of  the  then  proprietors  of  lots  No.  12 
and  18,  by  a  person  acting  under  their  mutual  employ. 
This  line  was  assented  to  at  the  time,  and,  independent  of 
the  subsequent  acts  of  the  parties,  would,  in  my  opinion, 
be  conclusive  upon  them,  after  such  a  lapse  of  time,  and 
possessions  of  such  antiquity.  It  was  competent  to  the 
parties  to  waive  that  line,  and  it  appears  that  they  did 
agree  to  waive  it,  and  abide  by  the  line  run  in  1789.  An 
agreement  by  parol,  to  the  settlement  of  a  line,  appears  tu 

(a)  See  Jackson  v.  Bowtn^  1  Cainca*  Rep.  360,  n.  (a.) 
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me  effbctaal,  and  not  liable  to  any  objections  on  the  score- 
of  the  statute  of  frauds  and  perjuries.  This  agreement 
was,  however,  executory,  and  might  itself  be  annulled  by 
the  parol  agreement  of  the  parties.  The  subsequent  agree- 
ment  placed  the  settlement  of  the  line  oa  the  issue  of  the 
cause  then  depending ;  this  agreement,  I  think,  controlled 
and  modified  the  former;  hence,  in  my  opinion,  it  was  in- 
cumbent on  the  plaintiff  to  have  shown  that  the  suit  be- 
tween  Klock  and  Wills  had  terminated  in  favor  of  the 
former ;  not  having  done  this,  I  think  the  verdict  should 
be  set  aside,  and  a  nonsuit  entered,  pursuant  to  the  stipu- 
lation of  the  parties. 

Thompson,  J.  The  submission  to  two  surveyors,  made 
by  the  lessor  of  the  plaintiff  and  Jacob  Klock,  and  their 
decision  thereupon,  cannot  be  considered  as  extending  to 
the  title  of  the  land,  or  to  have  the  operation  of  a 
[*200]  conveyance.  This  *principle  I  think  fully  recog- 
nized in  the  case  of  Jackson,  ex  dem.  Morris^  v. 
Bosser,  3  East,  15.  The  title  to  lot  No.  12,  is  admitted  to 
be  in  the  lessor  of  the  plaintiff,  and  the  submission  was  of 
a  mere  matter  of  fact,  to  ascertain  where  the  line  would 
run  on  actual  survey,  begining  at  a  place  agreed  on  be- 
tween the  parties.  I  cannot  consider  this  agreement  in 
any  way  affected  by  the  statute  of  frauds.  But,  admitting 
it  to  have  been  void  in  its  origin,  that  cannot  make  void 
the  acknowledgments  of  Klock,  subsequent  to  the  deter- 
mination of  the  arbitrators.  After  the  line  had  been  ascer- 
tained, and  he  knew  where  it  run,  he  agreed  to  give  up 
the  possession  and  move  his  fence.  Here,  was,  then,  a 
full  and  complete  recognition  of  the  extent  and  boundary 
of  lot  No.  12,  to  which  it  is  admitted  the  lessor  of  the 
plaintiff  has  title.  It  is  immaterial  in  what  matter  this 
line  was  ascertained,  whether  by  a  joint  submission  to  one 
or  more  surveyors,  or  by  an  ex  parte  survey  :  it  is  enough 
that  Klock,  after  it  had  been  ascertained,  recognized  it  as 
the  true  line.     This  would  preclude  him  from  denying  the 
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piftintiff  's  right,  and  must  also  have  the  same  effect  at  to  • 
spectfl  the  claim  of  the  defendant,  who  hold  under  Klock. 
The  defendant,  however,  sets  up  a  subsequent  agreement 
made  between  himself  and  the  lessor  of  the  plaintiff,  which 
he  contends  is  to  do  away  the  acts  and  acknowledgments 
of  Klock.  This  agreement,  as  stated  in  the  case,  I  do  not 
think  can  in  any  way  affect  the  plaintiff's  right  If  it  is 
to  have  the  operation  of  rescinding  or  waiving  any  right 
previously  acquired^  it  was  to  have  that  effect  on  condition 
that  a  certain  cause  then  depending,  between  John  Klock 
and  George  Wills,  should  terminate  in  favor  of  the  latter, 
and  it  was  incumbent  on  the  defendant  to  show  that  thai 
suit  had  terminated  favorably  to  Wills;  nothing,  however, 
appears  to  show  how  that  cause  had  been  decided,  or  whe- 
ther any  decision  had  taken  place.  The  plaintiff  had 
shown  enough  to  entitle  him  to  recover,  and  if  anything 
had  occurred  to  take  away  that  right,  it  was  incumbent  on 
the  defendant  to  show  it  And  besides,  this  second  agree* 
ment  is  not  free  from  difficulty,  on  the  ground  of  the  statute 
of  frauds.  The  title  to  the  premises  is  acknowledged  to 
be  in  the  lessor  of  the  plaintiff,  and  if  the  second  agree- 
ment is  to  have  any  operation,  it  is  to  devest  him  of  that 
title.  Neither  agreement  can  have  the  operation  of  change 
ing  the  title ;  the  first  must  be  viewed  as  a  waiver,  by  Elock, 
of  all  benefit  resulting  from  length  of  possession, 
and  opening  the  question  as  to  the  *true  line  of  [*201] 
division  between  the  two  lots,  and  the  plaintiff 's 
title  to  the  premises  in  question  is  shown,  independent  of 
either  agreement.  I  am  therefore  of  opinion  that  he  is  en- 
titled to  recover. 

LIVINGSTON',  J.  But  for  the  new  line  run  in  1789,  and 
the  parol  agreement  then  made,  it  is  not  pretended  that 
the  plaintiff  can  recover;  forthe  parties  claiming  these  lots, 
having  no  less  than  forty  yeas  ago  determined  on  the  true 
line  between  them,  by  running  the  same,  and  having  held 
their  possessions  accordingly  ever  since,  no  court  would 
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permit  either  of  them,  at  this  late  day,  to  disturb  the 
other.  The  defendant's  possession  is  not  only  adverse  to 
the  lessor's  claim,  but  commenced  with  his,  or  his  ances- 
tors' consent,  and  therefore  ought  not  now  to  be  ques* 
tioned,  merely  on  the  ground  that  a  mistake  was  made  in 
the  first  survey.  The  defendant's  title  must  be  regarded 
as  complete  at  the  time  of  the  second  survey,  and  to  con- 
tinue so  still,  unless  he  or  his  devisor  has  done  anything 
to  defeat  it.  The  agreement  to  abide  by  the  line  to  be 
run  in  1789,  being  by  parol,  was  not  binding  on  either. 
No  memorandum  of  it  was  signed  by  the  parties,  or  their 
agents.  It  is,  therefore,  within  the  act  for  the  prevention 
of  frauds  and  perjuries.  If  the  defendant,  or  Klock,  had 
removed  his  fence  accordingly,  it  might  have  bound  hini, 
and  those  claiming  under  him,  as  to  the  extent  of  his  pos- 
session ;  but  never  having  carried  the  contract  into  effect, 
we  cannot  enforce  a  performance  in  this  way,  without 
violating  a  plain  provision  of  the  act.  It  is  an  agreement 
to  put  the  lessor  of  the  plaintiff  in  possession,  which  is 
equivalent  to  a  sale  of  certain  lands,  then  held  by  Klock, 
and  to  which  he  had  a  good  title,  provided  they  fell  ac- 
cording to  a  line  then  to  be  run,  in  lot  No.  12.  I  can 
perceive  no  difference  between  this  condition,  or  proviso, 
and  any  other  which  the  parties  might  have  thought  of. 
If  Klock  had  promised  to  remove  his  fence  so  many  feet, 
or,  in  other  words,  to  give  the  lessor  so  many  feet  of  his 
land,  provided  he  would  pay  him  a  sum  of  money,  or  do 
any  certain  service,  it  would  not  have  been  obligatory, 
unless  it  had  been  in  writing.  Why,  then,  should  this 
agreement  be  valid  ?  If  parties  will  confide  in  each  other's 
word,  where  the  law  requires  a  more  solemn  form  of  con- 
tracting, they  cannot  complain  if  courts  adhere  to  the  posi- 
tive directions  of  an  act  of  the  legislature,  one  object  of 
which  is  to  prevent  parol  contracts  of  this  kind,  or,  at 

least,  to  put  an  end  to  judicial  controversies  about 
[•202]    them.  The  court  of  chancery,  with  *a  view  cf  pw 

venting  frauds,  has  gone  far  by  its  decisions,  toreii* 
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der  this  act  a  dead  letter :  but  we  are  not  sitting  in  that 
oonrt,  which  would  probably  have  done  as  well,  not  to 
depart  from  the  literal  provisions  of  the  law,  which  are  to  ex- 
plicit to  be  misunderstood,  and  to  salutary  not  too  be  strictly 
enforced,  As  the  defendant,  then,  has  shown  a  perfect 
title  to  the  premises,  independent  of  the  agreement  in  1780, 
which  not  being  reduced  to  writing,  must  be  regarded  as 
a  nullity,  I  am  of  opinion,  without  considering  the  other 
points,  that  he  must  have  judgment.[l] 

Judgment  of  nonsuit 


SCHUTLEB  against  Busa 

On  a  writtea  warranfy  that  a  negro  is  sound,  parol  proof  is  admissible  to 
show  thai  at  the  time  of  sale,  the  vendor  informed  the  vendee  of  a  defect. 
A  warranty  does  not  extend  to  defects  which  are  visible. 

Case  on  a  written  warranty,  upon  the  sale  of  a  negro, 
that  he  was  in  good  health,  and  in  all  respects  sound. 

At  the  trial,  parol  evidence  was  admitted  to  establish, 
that  at  the  time  of  sale  the  plaintiff  communicated  to  the 
defendant  the  defect  in  question,  which  wbs  in  the  left  arm, 
offering  to  show  it,  and  that  it  was  clearly  visible,  the 
arm  being  thin  and  crooked.  It  was  without  argument 
submitted  to  the  court  to  determine  whether  this  evidence 
was  admissible  or  not  ?  % 


[I]  See  Jankson  t.  Defendovfj  3  J.  R.  269;  Jackson  ▼.  Lunn,  3  J.  0.  109; 
/ifferent  authorities  in  case,  Britter  v.  Phelps^  1 7  Wend.  612 ;  Jackson  v. 
MeOonneO,  12  Wend.  421,  12  Wend.  127,  12  Wend.  130;  see  A(2a7n5  v. 
BockwdL,  16  Wend.  285;  Van  Wyck  v.  Wright,  18  Wend.  157;  Bradstred 
T.  PUUt,  17  Wend.  4A;  Jackaon  v.  Wbodn^,  I  Cow.  276;  DMU  v.  Rogers, 
13  Wend.  530;  Lamb  r.  Ooe,  15  Wend.  642;  Jackson  ▼.  Van  Antwerp^  8 
Cow.  273,  10  Wend.  109,  7  J.  R.  283,  17  J.  R.  29,  7  Cow.  723,  7  Ciw.  701, 
6  Wend.  467,  10  Wend.  104,  12  Wend.  421,  12  Wend.  127. 
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Per  Curiam,  The  proof  was  admissible.  A  warranty 
does  not  extend  to  things  which,  from  the  senses,  mav  be 
disoemed  to  be  otherwise.  Finches  Law,  189 ;  1  Salk.  211. 
Here  the  defect  was  not  only  visible,  bat  the  plaintiff  told 
the  defendant  of  it  traly  and  explicitly,  nay,  even  directed 
his  attention  particularly  to  it.  The  defect  in  question 
was  not,  therefore,  within  the  purview  of  the  contract,  and 
the  parol  proof  being  admitted,(a)  the  verdict  was  agreeble 
to  the  weight  of  evidence  and  the  justice  of  the  case. 


\%:\ 
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To  warrant  the  granting  a  copy  of  an  indictment,  to  groond  an  action  for  a 
malicious  prosecntion,  the  malice  should  appear  from  circumstances  at  the 
trial,  declarations  out  of  court,  or  certificate  from  the  judge  that  he  thinks 
it  ought  to  be  granted,  which  he  may  give  though  he  be  off  the  bench  and 
has  signed  one  which  proves  insufiSdent 

Colden,  in  order  to  ground  an  action  for  a  malicious 
prosecution,  moved  for  a  copy  of  the  indictment  in  this 
cause,  on  a  certificate  from  the  judge,  before  whom  it  had 
been  tried,  that  the  acquittal  was  satisfactory  to  the  court. 

Per    Curiam.     Every  acquittal  must  be  satisfactory. 
The  malice  ought  to  appear  from  what  passed  at 
[*208]     the  trial,  or  from  *some  circumstances,  or  declara- 
tion, out  of  court.    The  judge  ought  to  say  he 
thinks  a  copy  ought  to  be  granted. 

Colden.  The  judge  who  presided  at  the  trial  is  not  now 
on  the  bench,  and  thinks  he  cannot  now  amend  the  oerti* 
ficate. 

Per  Curiam.  That  is  no  impediment.  It  may  be  don« 
i*unc  pro  tunc. 

(a)  See  Jackson  r.  FutnaTij  1  Camea*  Rep.  368,  and  note  .herai 
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N.  B.  The  certificate  being  altered  according  to  the  di- 
rection of  the  court)  the  copy  was  ordered  accordingly. 

Motion  granted. 

%*A  counsellor,  who  has  been  a  judge  of  this  court,  is 
entitled  to  a  seat  at  the  table  with  the  attorney-general 
and  officers  of  the  people,  or,  as  the  English  lawyers 
would  express  it,  within  the  bar. 


Lawrence  against  Sebor* 

tf  the  acting  partner  in  a  concern  of  two,  cause  an  InBartinoe  to  be  effected 
Ibr  the  axnoimt  of  his  own  abare,  and  the  policy  state  it  to  be  on  his 
aoooant,  bat  retain  the  general  printed  words  of  '*  whomsoever  else  it 
may  concern,"  the  insurance  will  be  held  to  have  been  made  on  the  joint 
account,  if  such  appear  to  have  been  the  intention  of  the  assured,  and  to 
gather  this  intentiota,  the  letters  of  the  assured  may  be  resorted  to,  though 
they  were  nerer-siiown  to  the  underwriter,  who  subscribed  upon  seeing 
instmotions  to  insure  only  on  the  separate  account  of  the  acting  partner. 
Under  such  circumstances,  if  the  policy  be  for  half  the  cargo,  and  on 
capture  half  be  oondemned,  and  half  be  acquitted,  the  assured  can  recover 
only  a  moiety  of  the  siun  insured. 

This  was  an  action  on  a  policy  of  insurance  for  5,000 
dollars,  on  the  cargo  of  the  sloop  Hope,  at  and  from  Gua- 
daloupe  to  New  York,  for  account  of  Bichard  M.  Lawrence. 
Premium  8  1-2  per  cent.  The  declaration,  besides  other 
counts,  contained  one  averring  the  insurance  to  have  been 
for  account  of  the  plaintiff;  another  averring  it  for  account 
of  the  plaintiff  and  one  Thomas  T.  Gault. 

The  facts,  as  agreed  to  in  the  case  made^  were  these : 
The  plaintiff  residing  in  Guadaloupe,  and  Gault  in  St.  Kitts, 
though  not  general  partners  in  trade,  were  jointly  inter- 
ested in  the  cargo  of  the  Hope.  On  the  2Sd  of  June, 
Lawrence  wrote  to  Lawrence  k  Whitney,  his  correspon* 
dents  in  New  York,  directing  insurance  for  the  sum  in  the 
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policy,  but  not  specifying  on  whose  particular  account 
The  letter,  however,  stated  that  the  plaintiff  had  given  to 
Gault  an  order  for  the  net  proceeds  of  the  sloop's  outward 
cargo,  and  that  he  had  drawn  a  bill  on  them  for  8,000  dol- 
lars, which  was  to  be  charged  to  the  shipment  But  this 
letter  was  never  shown  nor  communicated  to  the  under- 
writers or  insurance  brokers,  and  the  policy  was  effected  on 
the  following  written  order  delivered  to  Hoyt  &  Tom. 
"Will  you  effect  insurance  on  5,000  dollars,  cargo  of  the 
sloop  Hope,  from  Guadaloupe  to  this  port  She  was  to 
sail  on  or  about  the  third  of  July.  For  account  of 
Richard  M.  Lawrence,  premium  not  to  exceed  3  and  1-2 
per  cent'*    On  the  voyage  the  vessel  was  captured  and 

carried  into  Moui^tserrat,  where,  on   the  28th  of 
[*204]     Jul}',  1801,  *Lawrence  &  Gault  interposed  a  claim 

for  the  cargo,  but,  by  the  sentence,  the  portion  of 
Gault  was  acquitted,  and  that  of  Lawrence  condemned,  with 
costs  against  both.  Among  the  admiralty  papers  was  a 
letter  from  the  plaintiff  ordering  an  additional  insurance 
for  4,500  dollars  on  the  cargo  of  the  Hope ;  though  know- 
ledge of  this  never  came  to  the  underwriters  or  the  brokers 
Hoyt  &  Tom. 
On  the  18th  February,  1802,  the  abandonment  waa 

made. 

At  the  trial  *  of  the  cause  a  verdict  was  taken  for  the 

plaintiff,  subject  to  the  opinion  of  the  court,  whether  the 

plaintiff  could  recover  for  a  total,  or  a  partial  loss  ?  or, 

whether  he  could  recover  at  all  ? 

On  the  part  of  the  plaintiff  it  was  insisted,  that  the  in 

suranoe  ensured  to  his  own  separate  benefit.(a) 

(a)  Where  the  policj  does  contain  the  general  words  "  whomsoever  elae," 
4a,  if  the  interest  of  the  assured  named,  be  only  a  sereral  proportion  of  an 
undivided  whole,  and  he  have  not  authority  to  insure  all,  he  will  be  entitled 
to  recover  to  the  full  extent  of  the  policy,  if  his  interest  warrant  it  Lawrenet 
db  Whitney  v.  Vanhomd:  Clarkson,  1  Caines*  Rep.  276.  So  where  the  policy 
is  in  favor  of  a  citizen  or  subject  to  whom  the  whole  cargo  belongs,  undef 
the  general  words^  the  subsequently  acquired  interest  of  a  fellow  citizen  or 
tukject  will  be  protected.    Ptrchard  ▼.  Whiimore,  2  Boa.  &  PoU.  165,  n.  (oj 
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Harisonj  for  the  plaintiff.  Lawrence  &  Gault,  as  part* 
nerS;  were  tenants  in  common  ;  each  possessing  an  undi- 
vided half  of  the  general  property.  That  the  individual 
part  of  the  plaintiff  was  intended  to  be  protected  by  the' 
insurance  is  plain.  Of  his  interest  only  was  the  under- 
writer apprised ;  his  name  was  inserted  in  the  policy,  and 
it  is  a  settled  rule  that  the  written  part  of  the  instrument 
shall  control  the  general  words  which  are  used.  It  can 
never  be  insisted  that  the  letters  of  the  plaintiff  to  hia 
correspondents  can  influence  the  decision  of  this  case.  They 
were  not  communicated  to  the  insurers.  AH  that  was  dis-. 
closed  was  the  order,  and  the  only  question  is,  whether  the 
plaintiff  had  an  insurable  interest  to  the  amount  in  the 
policy.  There  is  nothing  in  the  nature  of  joint  property 
which  prevents  an  exclusive  insurance  of  one  undivided 
moiety.  Under  the  contract  now  before  the  court,  Grault 
could  not  have  recovered,  had  the  vessel  been  carried  into 
a  French  port,  and  his  share  condemned  in  a  French  tribu- 
nal. In  Page  v.  Fry,  2  Bos.  &  Pull.  240,  it  was  held  that 
an  averment  of  the  plaintiff's  being  interested  to  the  whole 
amount  of  the  cargo  insured,  was  supported  by  evidence 
showing  he  had  some  interest,  though,  previous  to  effecting 
the  policy,  he  had  sold  the  major  part  to  another  person. 
Surely,  then,  an  averment  of  the  insurance  being  on  ac- 
count of  the  plaintiff^  is  maintained  by  showing  an  undi- 
vided interest  to  the  amount  insured.  Nothing  can  be 
urged  against  the  abandonment    While  the  loss  continues 

J^xge  V.  Fry,  ibid.  240.  But  Trhere  the  instrameDt  does  not  contain  th« 
abo?e  general  words,  it  does  not  cover  the  interest  of  a  joint  owner  not 
named  Graves  db  BamewaU  v.  Boston  Mar.  Ins,  Oo.y  2  Cranch,  419.  Even 
a  valaed  policy  effected  in  the  name  of  one  partner  only,  does  not  extend 
to  his  associate,  and  if  to  the  amount  of  the  interest  of  the  partner  mentioned 
be  underwritten  by  one  underwriter,  and  the  residue  of  the  value  specified 
by  another,  the  policy  is  void  as  to  the  surplus  beyond  the  interest  of  the 
assured  who  is  named.  Dumas  v.  Jones,  4  Tyng,  647.  The  report  of  which 
does  not  state  whether  the  general  words  were  retabed  in  tne  policy  or  no^ 
Chough  it  is  pn)bable  they  were  not 
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total,  it  is  never  too  late  to  abandon  and  recover  for  the 
whole.     Guerlainy.  Shaw,  in  the  case  of  the  Grand  Turk. 

Pendkton,  contra.  The  policy  extends  to  a  cargO| 
[*205]  the  interests  *in  which  are  joint  in  every  part 
Had  half  been  saved  from  shipwreck,  &  moiety 
would  have  belonged  to  Ghtult.  As  half  is  acquitted,  a 
moiety  belongs  to  him ;  and  the  underwriter  is  entitled  to 
the  advantage  of  this,  in  the  nature  of  salvage.  Otherwise 
a  policy  on  half  would,  in  a  case  like  this,  cover  and  secure 
the  whole ;  for,  as  half  is  restored,  if  half  be  also  recovered, 
partners  residing  as  these  do  are  always  wholly  safe  by  in- 
suring only  a  moiety.  The  letters  prove  the  joint  property 
was  intended  to  be  covered.  An  abandonment,  to  entitle 
to  a  total  loss,  must  be  made  in  the  first  instance.  Park, 
172,181,  182. 

Hdrison,  in  reply.  The  principle  of  the  English  author* 
ities  is,  that  if,  after  lying  by,  the  loss  is  changed  to  a  par- 
tial or  average  loss,  you  shall  not,  by  abandoning,  set  up  a 
claim  for  a  total  loss ;  but  this  is  inapplicable  when  the  loss 
continues  total ;  you  must,  in  such  a  case,  recover  for  a 
total  loss,  or  you  cannot  recover  anything.  But  whatever 
the  British  decisions  may  be,  ours  have  settled  the  law  in 
a  different  manner.  The  interest  to  be  covered  by  this 
policy  can  be  only  that  which  the  underwriter  and  under- 
written contemplated.  That  only  was  the  subject  of  con- 
tract. What,  therefore,  was  contained  in  letters  between 
the  plaintiff  and  his  correspondent,  or  how  that  interest  is 
to  be  settled  in  account  with  Gbult,  is  immaterial.  What 
was  the  intent  of  the  parties  to  the  contract,  as  it  appears 
from  the  written  instructions?  That,  and  that  alone,  is  to 
govern. 

LrviNGSTON",  J.  This  is  an  attempt  to  recover  as  for  a 
total  loss,  under  a  pretence  that  the  assurance  was  effected 
for  the  plaintiff's  separate  interest^  and  was  intended  ta 
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cover  nothing  more  than  his  proportion  of  the  joint  prop^ 
perty.  There  can  be  no  donbt  that  snch  an  insurance  may 
be  made,  and  then,  as  in  the  case  ot  Lawrence  A  Whitney  y* 
Vanhom  Je  ClarJcBon^  (Yol.  1.  p>  276,)  the  partner,  who  thus 
insures  his  particular  interest,  will  be  permitted  to  reoover 
accordingly;  but  there  it  appeared  that  Lawrence  v& 
Whitney  had  no  right  to  insure  for  the  other  parties  con- 
cerned in  the  voyage,  and  that  it  was  well  understood  that 
the  policy  was  to  extend  to  their  share  only.  But  every 
thing  forbids  such  a  conclusion  here.  The  plaintiff  was  at 
Gaudaloupe,  and  to  him  was  committed  the  entire  manage- 
ment of  the  voyage.  He  made  the  purchases ;  he  loaded 
the  vessel.  To -him  it  was.  left,  and  thence  it  became  his 
duty  to  make  insurances.  The  shipment  was  made  . 
on  the  joint. account  (and  so  expreraed  in  ^the  .  [*206] 
bills  of  lading  and  invoices)  of  him  and  Ghault,  and 
amounted,  with  charges,  to  9,922  dollars.  On  the  2Srd  of 
June,  ISOl,  the  plaintiff  directs  his  agents  in  New* York  to 
make  insurance  for  5,000  dollars.  In  this  letter  he  speaks 
of  Grault,  and  of  his  loading  the  sloop  Hope  on  their  joint 
account ;  and  there  is  nothing  in  it  from  which  it  can  be 
inferred  that  he  intended  to  confine  the  insurance  to  his 
own  proportion  of  the  adventure.  Five  days  after  the 
plaintiff  writes  another  letter,  directing  an  additional  in- 
surance to  be  made  on  the  same  shipment,  for  4,500  dollars, 
which  would  have  covered  all  the  property  on  board. 
After,  this,  no  doubt  can  be  harbored  of  the  plaintiff's  in- 
tention. But  it  is  said  that  these  letters,  not  being  commu- 
nicated to  the  underwriters,  ought  not  to  be  received  to 
explain  the  meaning  of  the  parties.  This  may  generally 
be  right ;  but  if  any  doubt  arise  on  the  written  contract,  I 
think  the  acts  of  the  assured,  although  not  known  to  the 
assurers,  may  be  examined  to  show  that  his  intentions  were 
different  from  what  afterwards  he  pretends  was  the  case. 
If  he  had  designed  to  restrain  the  insurance  to  his  interest 
in  the  cargo,  it  was  easy  to  have  used  apt  words  for  that 
purpose.    If  this  had  not  been  done,  and  there  be  any  con- 

Vol.  IL  88 
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troversy  as  to  its  extent|  and  this  has  been  occasioned  bj 
what  may  be  deemed  a  neglect  in  the  plaintiff  himself,  his 
acts,  however  desirous  he  may  be  to  keep  them  from  our 
view,  must  surely  be  good  evidence,  if  they  militate  agfunst 
the  construction  he  now  sets  up,  or  if  they  have  a  tendency 
to  show  that  it  is  foreign  from  what  he  intended  at  the 
time,  and  contrary  to  his  own  written  instructions.  But 
there  is  no  necessity  to  travel  out  of  the  contract,  which  is 
always  dangerous,  to  ascertain  the  meaning  of  the  parties 
to  it.  The  insurance  is  not  only  for  Lawrence,  but  foir 
"  every  other  person  to  whom  the  property  doth,  may,  or 
shall  appertain,  in  part  or  in  whole."  After  this  we  must 
do  violence  to  the  plain  import  of  these  terms,  to  confine 
this  indemnity  to  the  goods  of  Lawrence  alone,  or  to  the 
amount  of  his  interest  in  the  joint  property.  This  is  the 
usual  way  of  making  insurances  on  a  joint  interest  for  a 
particular  voyage,  where  no  general  partnership  exists. 
One  of  the  concern  is  intrusted  with  the  conduct  of  the 
voyage,  and  in  making  insurance.  Ordinarily  he  discloses 
his  own  name  only,  but  under  such  contract  the  other  part- 
ners  will  be  permitted  to  recover  for  a  Joss  of  their  interest 
also.    The  words  "  for  account  of  Richard  M.  Lawrence," 

being  in  writing,  is  of  no  moment,  for  as  they  do 
[*207]     not  contradict,  there  is  no  reason  *why  they  should 

control,  the  printed  clauses  of  the  instrument  It 
may  be  be  subjoined,  that  no  one  can  doubt  the  plaintiff  may 
charge  Gault  with  his  proportion  of  the  premium  of  insurance, 
and  that  the  latter  may  compel  him  to  carry  to  his  credit 
whatever  is  recovered  in  this  suit.  If  so,  it  is  another  rea- 
son for  regarding  this,  as  it  was  most  certainly  intended  to 
be,  an  insurance  of  the  joint  property.  The  French  law 
has  been  referred  to  as  settling  this  point  in  favor  of  the 
plaintiff;  but  on  looking  into  Emerigon  and  Yalin,  we  shall 
find  them  at  variance.  The  former  being  of  opinion  that 
an  assurance  by  one  partner,  without  a  specification  of  the 
interest  he  means  to  cover,  is  valid,  only  for  his  proportion 
Df  the  adventare,  while  Valin,  however,  with  several  writers 
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cited  by  him,  consider  it  as  extending  to  the  whole  cargo  ; 
jma  id  quod  commune  eai^  nostrum  esse  dicUur.  This  is  espe« 
cially  so,  says  Yalin,  if  the  insarance  be  made  by  the  chef 
dc  Ja  societej  or  acting  partner,  as  was  the  case  here.  It 
should  be  observed  also,  that  Emerigon,  in  giving  his  opinion 
on  a  question  which  he  admits  to  have  been  much  agitated, 
makes  use  of  expressions  not  only  wery  guarded,  but  which 
cannot  be  applied  to  the  present  policy.  If  partnership  ef- 
fects are  loaded,  says  he,  for  my  account  and  that  of  others, 
an  insurance  which  is  made  for  ^'  my  sole  account,  {pour 
mon  compte  seuk,)  will  only  protect  my  interest,  because 
nothing  more  has  been  covered.  1  Emer.  294 ;  2  Val.  84. 
But  is  that  the  case  here  ?  When  the  policy  is  as  general 
as  our  language  can  make  it,  shall  we  call  it  an  insurance 
*^on  the  sole  account"  of  Lawrence?  ]g!merigon  also  ad« 
mits  that  a  judgment  has  been  rendered  in  France,  con- 
trary to  the  opinion  he  entertains.  Something  was  said  of 
a  misrepresentation  as  to  the  time  of  the  vessel's  sailing, 
but  this  objection  was  abandoned  on  the  argument. 

As  to  the  lateness  of  the  abandonment,  this  is  a  point  I 
consider  as  settled  by  this  court,  in  the  cose  of  Earle  v. 
Shaw.  It  was  there  determined,  that  an  abandonment,  is 
never  too  late,  provided  the  loss  continue  total  to  the  time 
of  making  it. 

Being,  then,  well  satisfied  that  the  plaintiff  meant  to  in- 
sure the  property  of  Gault  as  well  as  his  own,  and  that  the 
terms  of  the  policy  comport  with  this  intention,  he  can  re- 
cover a  partial  loss  only.  Judgment  must  therefore  be  en* 
tered  for  866  dollars  and  60  cents. 

Spencer  and  Tompkins,  Justices,  concurred^ 

Kent,  Ch.  J.    Upon  this  case,  the  question  is,  whether 
the  plaintiff  shall  recover  the  moiety  of  the  sum 
insured,  or  the  *whole  ?    There  is  no  dispute  but    [*208} 
that  the  plaintiif  's  individual  interest  was  sufficient 
to  cover  the  whole  policy. 
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The  time  of  abandonment  is  not  material^  since,  if  the 
amount  insured  is  to  enure  to  the  plaintiff  the  loss  remained 
total  when  the  abandonment  was  made,  .  This  court  has 
repeatedly  decided  that  abandonment  is  not  essential  to  en^ 
able  the  insured  to  recover  a  total  loss,  if  the  loss  be  actoally 
total,  and  continue  so  to  the  bringing  of  the  suit  Earley. 
Zeffarts ;  Earle  v.  Shaw,  April,  1800 ;  Boget  v.  Thurston, 
April,  1801;  Page  Y.Fry,2  Bos.  &  Pal.  240 ;  1  Caines' 
Bep.  284. 

There  can  be  no  doubty  also,  but  that  a  partner  has  such 
an  interest  in  the  entirety  of  the  cargo  as  to  enable  him 
separately  to  insure  it ;  and  that  an  averment  that  he  had 
an  interest  in  the  property  to  the  amount  of  the  insurance 
is  supported  by  proof  of  a  partnership  interest  in  him  to 
that  amount. 

The  important  inquiry  in  the  case  is,  what  was  the  intent 
of  the  parties  in  the  present  case  ?  Was  the  insurance  in- 
tended for  the  separate  interest  of  the  plaintiff,  or  for  the 
joint  interest  of  him  and  Oault  ?  if  the  latter,  then  it  ap 
pears  that  only  a  moiety  of  the  sum  insured  has  been  lost 

It  does  not  appear  that  the  plaintiff  and  Gault  were  gen* 
eral  partners  in  business.  It  is  rather  to  be  intended  from 
the  case,  that  they  were  partners  only  in  the  paiticular 
shipment  in  question ;  and,  although  the  printed  part  ol 
the  policy  be  in  the  usual  form,  yet  the  order  to  insure  was 
for  the  account  of  the  plaintiff  and  the  blank  in  the  policy 
was  filled  up  accordingly  for  account  of  the  plaintiff;  no 
other  communication  was  made  to  the  defendant  but  the 
order.  I  am  therefore  of  opinion,  arising  from  these  mate- 
rial features  in  the  case,  that  the  evidence  resulting  from 
the  contract  itself  must  decide  the  question.  It  is  there 
that  we  are  to  look  for  the  intent  The  plaintiff  and  Gault 
were  special  partners ;  the  order  limits  the  insurance  to 
the  plaintiff  His  name  alone  is  inserted  in  the  policy. 
His  share  in  the  shipment  equalled  the  amount  of  the  in- 
surance, and  the  joint  interest  of  him  and  Qault  was  not 
brought  into  view  in  making  the  contract    The  letter  of 


NEW  YOBE;  KOYEBfBSR    1804.  20S 

Lawrence  v.  Sebor. 

the  plaintiff  was  notcommanicatedy  nor  do  I  think  it  would 
have  been  very  mateiial  if  it  bad,  for  it  is  too  equivocal 
and  indefinite  to  operate  by  way  of  explanation  or  control 
of  the  policy.  This  question  has  been  much  discussed  and 
litigated  by  the  French  and  Italian  writers,  and  different 
opinions  have  been  entertained  on  the  subject.  Valin, 
vol.  2,  p.  84,  however,  concludes  that  if  one  insure  as  his 
own  a  thing  in  common  between  him  and  others,  the  policy 
is  valid  only  for  his  portion,  unless  he  was  the 
principal  of  the  firm.  *Emerigon,  vol.  1,  p.  298,  [*209] 
294,  295,  after  stating  the  various  opinions  on 
the  point,  says  that  the  general  rule  is,  that  each  copartner 
is  presumed  not  to  insure  but  for  himself;  and  if  one 
insures,  and  the  insurance  be  declared  to  be  for  his  account, 
it  will  enure  only  to  the  extent  of  the  interest  of  such 
partner. 

This  opinion  is  entitled  to  the  more  weight,  considering 
tliat  the  general  principles  of  the  law  of  insurance  are  the 
same  in  every  country.  I  think,  therefore,  that  the  plain* 
tiff  is  entitled  to  recover  for  a  total  loss,  and  that  the  ver- 
dict ought  to  stand. 

Thompson,  J.  The  only  important  question  arising  out 
of  this  case  is,  whether  this  insurance  shall  be  considered 
as  made  for  account  of  Bichard  M.  Lawrence  solely,  or  for 
account  of  Lawrence  and  Gault  ?  If  for  the  former,  the  ver- 
*dict  must  stand ;  if  for  the  latter,  it  must  be  reduced  to  $866 
and  60  cents.  Several  other  points  were  raised  by  the  de« 
fendant's  counsel  on  the  argument,  but  which  were  either 
abandoned  or  fall  within  the  rules  and  principles  hereto- 
fore settled  in  thi?  court.  The  principal  one  was  with 
respect  to  the  abandonment,  whether  it  was  made  in  season, 
the  loss  having  happened  in  June,  1801,  and  the  aban* 
donment  not  made  until  the  February  following.  Ths 
rule  on  that  eubject  I  understand  to  be,  that  the  assured 
may  abandon  at  any  time  while  the  loss  continues  total. 
If  that  be  so,  the  abandonment  in  the  present  instance  was 
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in  season.  With  respect  to  the  main  question,  I  am  in- 
clined to  think  the  plaintiff  is  entitled  to  recover  as  for  a 
total  loss.  Admitting  the  plaintiff  to  have  only  a  joint 
interest  in  the  subject  with  Qault,  there  is  no  doubt  but  he 
could  insure  his  own  interest  therein  separately,  and,  under 
a  general  averment  of  interest  in  the  entire  thing  insured, 
prove  an  interest  in  any  aliquot  part,  and  recover  damages 
for  the  loss  in  proportion  to  such  part.  This  point  was 
settled  in  this  court  in  the  case  of  Lawrence  S  Whitney  v. 
Vanlwm  &  Clarkson,  The  policy  declares  the  insurance  to 
be  made  for  account  of  Richard  M.  Lawrence,  and  although 
the  general  printed  words,  "  for  whomsoever  it  may  con- 
cern," might  cover  the  interest  of  others,  yet  the  written 
words  serve  in  some  measure  as  an  index,  by  which  to 
ascertain  the  intention  and  understanding  of  the  parties.  In 
the  present  case  it  must  manifestly  have  been  the  under- 
standing of  the  defendant  and  of  the  broker  who  effected 
the  policy,  that  the  insurance  was  on  account  of  Bichard 

M.  Lawrence  only.  The  order  for  insurance  given 
[*210]     by  Lawrence  and  Whitney,  the  *plaintiff 's  agents, 

to  the  brokers,  were  explicit  that  the  insurance  was 
to  be  for  account  of  Richard  M.  Lawrence.  The  letters 
written  by  the  plaintiff  to  his  agents,  I  think,  are  not  en- 
titled to  much  weight ;  for,  from  the  one  which  they  re- 
ceived, it  may  be  doubtful  whether  it  contained  directions 
to  insure  on  the  joint  account  of  Lawrence  and  Gault,  or 
on  the  separate  account  of  Lawrence.  The  one  which 
never  came  to  hand  ought  certainly  to  have  no  influence 
oh  the  question.  Whatever  intimations  were  given  by  the 
olaintiff  to  his  agents,  with  respect  to  Gault's  interest  in 
the  cargo,  they  never  came  to  the  knowledge  of  the  under- 
writer. The  representation  made  to  the  defendant  was, 
that  the  insurance  was  for  account  of  Richard  M.  Lawrence , 
and  if,  in  any  state  of  things,  it  would  have  been  for  the 
benefit  of  the  underwriter  to  have  confined  the  interest  in 
cargo  to  Lawrence  only,  he  might  have  urged,  with  great 
force  and  propriety,  that  such  was  the  understanding  of 
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the  parties  at  the  time  the  policy  was  effected.  The  sitaa* 
tionff^of  Lawrence  and  Gault  were  different,  and  should  an 
attempt  have  been  made  to  recover,  under  different  cir 
cumstances,  on  the  joint  interest  of  Lawrence  and  Gault, 
and  the  risk  had  been  increased  by  the  concern  of  Gault, 
in  the  subject  insured,  the  underwriter  would  have  had 
good  right  to  urge  the  representation  as  a  ground  of  fraud 
to  avoid  the  policy.  I  think,  from  the  policy  itself,  and 
from  the  understanding  of  the  immediate  contracting  par- 
ties, it  is  clearly  to  be  inferred  that  the  insurance  was  i»» 
tended  for  account  of  Richard  M.  Lawrence  only.  His 
interest  is  sufficient  to  cover  the  sum  insured,  and  nothing 
appears  in  the  case  to  induce  a  suspicion  of  fraud,  or  that 
he  has,  or  is  to  derive  any  benefit  from  that  part  of  the 
cargo  restored  to  Gault.  I  am  therefore  of  opinion  that 
the  plaintiff  ought  to  have  judgment  for  the  639  dollars 
and  84  cents. 

Judgment  for  866  dollars  and  sixty  cents  only. 


Jackson,  ex  dem.  Van  Slyck  and  others,  cujainst 

Vedder. 

Ilie  line  run  by  old  Isaac  Yroman,  is  the  true  li:^  of  the  Van  Sljck  patent 
Original  locations  of  patents  are  of  great  weight  in  settling  boundaries. 

This  was  an  action  of  ejectment  for  lands  in  Montgo- 
mery, the  sole  question  in  which  was,  as  to  the  point  of 
beginning  in  the  Van  Slyck  patent,  granted  in  1716.  A 
verdict  having  been  given  for  the  defendant,  application 
was  made  for  a  new  trial,  as  being  contrary  to 
evidence,  the  whole  of  *  which,  as  applicable  to  [*211] 
the  question,  is  detailed  in  the  opinion,  which  is 
given  without  either  case  or  argument^  the  whole  contest 
being  a  matter  of  mere  boundary. 
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Thompson,  J.  delivered  the  opimon  cf  the  court.  The 
priDcipal  question  that  arises  in  the  case  is,  as  to  the  place 
of  beginning  in  the  Van  Slyck  patent  Whether  it  be  at 
the  extreme  point  of  a  certain  flat,  on  the  north  side  of  the 
Mohawk  River,  or  cU  the  river,  near  a  certain  ancient 
marked  elm  tree?  If  at  the  former,  the  plaintiff  must 
prevail;  if  at  the  latter,  the  defendant  must  retain  the 
verdict.  The  description  of  this  place  in  the  patent  is  as 
follows :  "  Beginning  by  the  westernmost  end  of  a  flat,  that 
lies  over  against  castle  Tarighioris,  by  three  small  islands, 
which  lie  in  the  river,  and  from  thence,"  &c.  We  think  it 
is  clear,  from  the  testimony  in  the  cause,  that  the  natural 
termination  in  the  flat  referred  to  is  at  the  place  set  up  by 
plaintiff;  and  was  the  patent  explicit  that  the  beginning 
was  at  the  westernmost  end  of  the  flat,  without  any  other 
description,  and  jio  location  had  been  made,  we  should 
suppose  there  was  an  end  of  the  question.  But,  as  the 
description  is  somewhat  vague  and  indefinite,  all  the  ob- 
jects not  corresponding,  the  acts  of  the  parties  ought  to 
have  great  weight  in  controlling  the  construction,  and  we 
think  it  is  one  of  those  cases  where  the  first  location  under 
the  patent  ought  to  govern  and  conclude  the  parties :  this 
patent  is  dated  in  the  year  1716.  The  precise  period  of 
the  first  survey  does  not  appear.  Lawrence  Vromau,  the 
first  witness  examined  on  the  part  of  the  plaintiff,  says, 
tha:^  i€  the  year  1788,  the  Van  Slycks  showed  him  an  elm 
tree,  as  ^i  line  run  by  the  witness's  father  for  them,  at  the 
time  of  the  division  of  their  patent ;  but,  at  the  same  time, 
said  they  claimed  beyond  it.  This  claim,  however,  appears 
to  have  been  at  variance  with  their  acts,  and  is  entitled  to 
but  little  weight  Adam  Countryman,  another  of  the 
plaintiff's  witnesses,  speaks  of  a  possession  of  one  Ehel,  as 
far  back  as  seventy  years,  and  that  there  was  then  a  divi- 
sion fence  between  him  and  the  Van  Slycks,  towards  the 
upper  end  of  the  flats ;  there  were  some  flats  north  of  this 
fence  improved  by  Ehel ;  this  fence  was  nearly  half  way 
between  the  mill  of  the  Van  Slycks  and  Ehel's  house ;  and 
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from  the  testimony  of  Hendrick  Fry,  it  appears  that  tlie 
fence  oorresponds  with  the  line  of  the  elm  tree ;  but  he 
says  the  Van  Slycks  told  him  Ehel  held  under  them.  This 
was  the  declaration  of  the  party  in  his  own  favor,  and 
must  be  rejected.  This  same  witness  says,  that 
*Gteorge  Eacker  held  under  the  Harrison  patent,  [*212] 
which  is  the  adjoining  patent,  and  that. before  the 
war,  his  clearing  extended  as  far  as  the  elm  tree ;  and  that 
a  man  by  the  name  of  Kelly  held  an  old  possession  on  the 
south  side,  under  the  Yan  Slycks,  corresponding  with  the 
line  of  the  elm  tree.  Thus  far  the  testimony  on  the  part 
of  the  plaintiff  goes  to  show  a  recognition  of  this  as  the  line 
adopted  by  the  Van  Slycks,  and  the  testimony  of  S.  Dy- 
gert)  on  the  part  of  the  defendant,  confirms  and  establishes 
this  point  beyond  dispute.  He  says  he  has  known  this 
elm  tree,  as  a  marked  tree,  upwards  of  six  and  forty  years, 
and  has  always  understood  that  it  was  marked  for  the  divi* 
sion  line  between  the  Harrison  and  Van  Slyck  patents. 
That  Harmanus  Van  Slyck,  who,  it  was  admitted  by  the 
counsel,  was  the  grandfather  of  the  lessors  of  the  plamtiff, 
showed  him  this  tree  as  standing  on  the  division  line.  He 
also  says  that  Backer's  and  Ehel's  possessions,  before  spoken 
of,  are  the  same ;  the  former  purchased  of  the  latter,  and 
that  Eacker  held  under  the  Harrison  patent.  That  there 
is  a  fence  on  the  line  corresponding  with  the  elm  tree, 
nearly  the  whole  length  of  Harrison's  patent,  and  the  pos- 
sessions held  accordingly,  some  of  them  ancient  possessions, 
thirty  or  forty  years  old.  He  was  present  when  this  line 
was  run  by  old  Isaac  Vroman,  which  he  believes  was  be- 
fore the  war ;  has  seen  it  run  at  other  times,  and  that  the 
fences  corresponded  with  it.  We  think,  therefore,  it  is 
evident,  from  the  whole  testimony  offered  on  the  trial,  that 
the  line  corresponding  with  the  elm  tree  was  the  one  origi- 
nally  set  up  and  recognized  by  the  Van  Slycks  as  the  true 
line  of  their  piitent.  The  possessions  generally  appear  to 
correspond  with  this  line,  and  the  description  in  the  patent 
being  rather  doubtful,  it  is  but  reasonable  and  just  that  the 
Vol.  II.  89 
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Van  Slyck  claim  should  be  restricted  to  the  original  loca- 
tion. "We  lay  out  of  view  the  conversation  said  to  have 
taken  place  between  Orone,  the  former  possessor  of  the 
premises  in  question,  and  one  Nicolls;  the  very  questions 
and  answers  imply  a  dispute  relative  to  the  title,  and  can 
by  no  means  be  considered  as  a  recognition  by  Crone  of 
Van  Slyck's  title,  but  only  as  a  prudent  precaution  on  his 
part  to  secure  the  buildings  on  any  event,  and  the  offer  to 
buy,  if  made  as  stated,  must  be  viewed  in  a  light  of  a 
purchase  of  peace.  The  credit  due  to  the  witnesses,  and 
the  circumstances  detailed  by  them  on  the  trial,  were  pro- 
per subjects  for  the  consideration  and  determination  of, the 
jury.  We  cannot  say  that  injustice  has  been 
[*21S]  done ;  a  fair  trial  has  been  *had,  and  there  ap- 
pears no  prospect  of  any  further  light  being 
thrown  on  the  subject  by  another  examination.  Under 
these  circumstances,  we  think  a  new  trial  ought  not  to  be 
granted. 

New  trial  refused. 


The  People  against  S.  and  J.  Wright. 

A  justice  of  the  peace  cannot  grant  a  warrant  to  apprehend  a  criminal  fiir  at 
offonoo  committed  in  another  state. 

The  defendants  were  in  the  custody  of  the  sheriff  on 
very  heavy  civil  process,  and  while  thus  detained,  a  war- 
rant was  issued  against  them,  by  one  of  the  special  justices 
for  the  city  of  New  York,  grounded  on  an  authenticated 
eopy  of  an  indictment  found  against  them  in  Massachusetts, 
for  a  fraud  alleged  to  have  been  committed  there. 

jRAsr,  (District- Attorney,)  on  these  ficts,  moved  to  have 
&em  taken  out  of  the  custody  of  the  sheriff  and  committed 
te  MdewelL 
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Per  Chiriam,  We  cannot  do  it  We  have  no  juriadio- 
tion  over  offences  committed  in  other  states.  The  consti- 
tution points  out  a  mode  by  which  offenders^  %iQg  from 
one  state  into  another,  may  be  claimed.  They  must  be  de- 
manded by  the  executive  authority  of  the  state  from  which 
they  fled.    The  prisoners  must  be  remanded. 

Motion  denied. 


Yan  Horne  against  Petrie  and  others. 

Under  the  act  oonoeming  cosfca^  a  plaintiff  most  reoover  above  fifty  dollan 
damages,  exclusive  of  the  six  cents  or  other  oosta,  to  entitle  him,  in  the 
sapreme  coort,  to  costs  of  increase. 

The  word  *'  recover,"  in  the  statate,  means  what  shall  be  assessed  as  dam* 
mgneo  nomine 

In  this  case  the  jury  found  a  verdict  in  favor  of  the  plain- 
tiff, for  50  dollars  damages  and  six  cents  costs.  It  was  sub- 
mitted  to  the  court  whether  he  was  not  entitled  to  his  costs 
of  increase. 

Per  OuriaTn.  We  think  he  is  not  The  act  declares  thai 
if  the  plaintiff  "  shall  not  recover  above  the  sum  of  fifty 
dollars,  besides  costs,  he  shall  not  recover  any  costs,  but 
shall  pay  costs  to  the  defendant.''  The  recovery  here 
spoken  of  means  the  damages  assessed  by  the  jury,  so  no- 
mine^ exclusive  of  the  costs  which  they  may  arbitrarily  find. 
The  finding  of  a  jury  as  to  costs,  has  nothing  to  do  with 
those  which  are  to  be  allowed  in  taxation,  otherwise  they 
might  entirely  control  the  statute  on  this  subject ;  for,  in 
many  cases,  where  they  could  not,  in  conscience,  giye  more 
than  a  cent  in  damages  to  the  plaintiff,  they  might  think 
it  hard  on  him  not  to  recover  costs  of  increase,  and 
♦therefore,  to  entitle  him  to  them,  they  might  find  [*214] 
a  verdict  for  one  cent  damages  and  seventy  dollars 
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coflts ;  this  would  hardly  be  allowed.  If  the  verdict  were 
recorded  in  this  form,  the  court  would  not  hesitate,  in  ren* 
dering  judgment  on  it^  to  reject  the  finding,  as  to  the  oosta, 
as  altogether  nugatory,  and  not  within  the  province  of  a 
jury;  or,  if  they  gave  judgment  for  the  costs  thus  found, 
the  damages  being  under  fifty  dollars,  they  would  (and 
such  is  our  judgment  here)  order  the  plaintiff  to  pay  costs 
to  the  defendant. 


Seaman  against  Bailey. 

&  p.  on  a  recoveiy  in  the  common  pleas  for  25  dollars. 

Tms  case,  which  came  before  the  court  on  a  writ  of  er- 
ror to  the  common  pleas  of  Orange  county,  was,  like  the 
former,  a  question  of  costs.  The  plaintiff,  who  was  the 
plaintiff  below,  had  recovered  25  dollars  in  the  inferior 
court,  and  the  judges  there  had  ordered  costs  to  the  de« 
fendant. 

Jones  contended  they  ought  to  have  been  awarded  to  the 
plaintiff.  That  the  word  "  recover"  meant  everything  for 
which  the  judgment  would  be  rendered.  Therefore,  as 
that  would  necessarily  include  the  damages  assessed,  and 
the  costs  also,  the  plaintiff  would  actually  recover  more 
than  25  dollars,  and  thus,  on  the  plain  words  of  the  act,  bo 
entitled  to  receive  costs  and  not  to.  pay  them.  A  distinc- 
tion, he  said,  was  to  be  taken  between  the  wording  (se&:'4) 
of  the  statute  relating  to  the  supreme  court,  and  that  of  the 
common  pleas,  (sec  5.)  In  the  former,  the  expressions  are 
"  fifty  dollars  besides  ccfets."  In  the  latter  they  are  **  shall 
not  recover  above  the  sum  of  fifty  dollars."  Therefore, 
though  the  plaintiff  in  the  last  antecedent  case  was  held  lia- 
ble to  pay  to  the  d'^'fendant,  it  would  not  be  a  contradiction 
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to  that  determination,  now  to  decide  that  the  defendant 
was  bound  to  pay  to  the  plaintiff. 

Per  Curiam.  The  plaintiff  below,  who  is  also  plaintiff 
here,  had  his  damages  assessed  by  a  jury  of  inquiry,  over 
and  above  his  costs  and  charges,  to  twenty-five  dollars,  and 
for  those  costs  and  charges  to  six  cents.  On  this  inquisi- 
tion, the  court  of  common  pleas  rendered  judgment^  that 
'*  the  plaintiff  recover  against  the  defendant  his  damages 
aforesaid,  by  the  said  inquisition  above  found,  be- 
ing twenty-five  dollars  and  six  cents ;  and  ^further,  [^15] 
that  the  plaintiff  pay  to  the  defendant  eleven  dol- 
lars and  nine  cents  for  his  costs." 

This  judgment  the  plaintiff  insists  on  is  erroneous,  ina»> 
much  as  it  awards  costs  to  the  defendant,  when  he  ought 
to  have  paid  costs  to  the  plaintiff  For  the  reasons  assigned 
in  the  preceding  case  of  Fan  Homt  v.  PetnA  and  oiliere^  we 
think  the  judgment  below  was  right.  The  fifth  section  of 
"  the  act  to  reduce  certain  laws  concerning  costs  into  one 
statute,"  1  Kev.  Laws,  p.  630,  enacts,  that  if  in  any  action 
of  the  nature  of  the  present,  brought  in  any  court  of  com- 
mon pleas,  *'  the  plaintiff  shall  not  recover  above  the  sum 
of  twenty*five  dollars,  ho  shall  not  recover  any  costs  but 
shall  pay  costs  to  the  defendant."  In  our' opinion  the 
plaintiff  did  not,  within  the  meaning  of  this  section,  recover 
more  than  twenty-five  dollars,  notwithstanding  the  ;,ury 
gave  him  six  cents  costs,  nor  does  the  manner  of  rendering 
judgment,  which  is  in  fact  only  for  the  damages  assessed 
by  the  jury,  make  any  difference,  although  the  attorney, 
in  making  up  the  record,  has  in  a  parenthesis,  in  a  way  not 
very  usual,  stated  t^ese  damages  (very  incorrectly  by  the 
by)  to  anoount  to  twenty-five  dollars  and  six  centa  As, 
in  the  case  just  determined,  we  take  no  notice  of  the  costs 
found  by  the  jury,  but  consider  the  sum  assessed  as  dama* 
ges,  as  the  recovery  intended  by  the  law,  the  judgment  be* 
low  must  therefore  be  affirmed. 

Judgment  of  affirmance. 
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Jacksok  ex  dem.  fiLEECKER,  against  Whitford. 

A  tenant  deriving  title  under  a  lease  cannot  dispute  his  landlord*s  right  by 
showing  the  premises  are  in  another  patent 

Ejectment  for  lands  in  Saratoga.  The  plaintiff  proved 
a  lease  of  part  of  the  ISth  lot  in  the  16th  allotment  of  the 
grand  division  of  the  Saratoga  patent,  by  John  B.  Bleecker 
(from  whom  his  lessor  established  her  title)  to  one  John 
Skidmore,  who  entered  and  held  under  it,  paying  rent  as 
a  tenant  That  Skidmore  sold  the  lease  to  one  D&nforth, 
who  died  leaving  two  sons,  who  divided  the  farm  between 
themselves,  acknowledging,  however,  the  title  of  Bleecker. 
That  from  one  of  these  sons  the  defendant  acquired  pes* 
session  in  exchange  for  another  farm.  The  defendant 
admitted  he  thus  came  into  the  lands,  but  offered  to  prove 
they  were  no  part  of  Saratoga  patent,  being  actually  out 
of  its  boundaries.  This  testimony  being  overruled,  a  ver- 
dict was  found  for  the  plaintiff,  to  set  aside  which  the  pre- 
sent application  was  made. 


[*2 16]  *  Woodvwtk,  ( Attorney -General,)  for  the  defend* 
ant.  We  admit  that  a  tenant  cannot  controvert 
the  title  of  his  landlord,  but  we  contend  that  when  the  pre* 
mises  are  not  included  in  the  lease,  he  can  show  that  cir* 
cumstance.  If,  however,  this  should  be  against  us,  we  in* 
sist  on  our  right  to  the  usual  notice  to  quit. 

Henry ^  contra,  was  stopped  by  the  court. 

Kent,  Ch.  J.  The  want  of  notice  to  quit  was  not  al« 
leged  at  the  trial;  it  is  too  late,  therefore,  to  urge  it  now, 
because  had  it  been  urged,  the  plaintiff  might  have  been 
ready  to  establish  it.  The  case  does  not  mention  it ;  we 
may,  therefore,  intend  it  was  proved.  As  to  the  main 
ground,  the  defendant  cannot  be  permitted  to  question  hia 
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landlord's  title.  Tbis  is  a  settled  rule.  He  most  give  up 
to  his  landlord  the  possession  he  had  from  him.  *  The  pre- 
mises were  received  as  part  of  lot  18,  and  the  tenant  can- 
not now,  as  against  his  lord,  say  they  are  not  so.  The 
plaintiff  may  have  possessed  the  lot  long  enough  to  shut 
out  all  adverse  claims,  and  to  gain  himself  a  title  by  his 
possession  only.  The  defendant  can  take  nothing  by  his 
motion.  [1] 

Motion  denied. 


Hallock  against  T.  and  J.  Powell. 

A  count  in  adBumpaU^  and  one  on  a  warranty  on  a  sale,  may  be  Joined,  and 
not  gpiilty  pleaded  to  both.  If  not  guilty  be  pleaded  to  the  warranty,  and 
fWfhassumpaU  to  the  other  oount,  and  the  plaintiff  take  judgment  on  the 
aananpnt,  and  enter  a  noOe  proseqtU  on  the  warranty,  the  misjoinder  if 
not  moveable  in  arrest  of  judgment 

This  was  an  action  on  the  warranty(a)  of  the  sale  of  a 
horse.  The  declaration  contained  two  counts :  one  on  the 
warranty,  the  other  in  assumpsit.{b)  To  these  the  defend- 
ants pleaded  not  guilty,  and  non  assumpserunt 

At  the  trial  the  plaintiff  took  a  verdict  on  the  count  in 
a89umpsit ;  but  as  to  the  first,  entered  a  nolle  prosequi^  which 
v/as  inserted  on  the^05fea,  and  also  on  the  record. 

The  defendants  applied,  on  a  case  submitted,  to  arrest 
the  judgment,  because  two  incompatible  counts  were  joined 
in  the  declaration. 

[1]  See  Jackaon  ex  dem.  Low  ▼.  Reynolds,  1  CaL  R.  464 ;  Jackson  ex  denk 
Van  Aim  v.  Voaburgh,  7  J.  R.  186 ;  Brant  ex  dem.  Ouyler  ▼.  Idvermore^  10 
J.  R  368. 

(a)  See  Stuart  ▼.  WUhns^  Doug.  18,  that  the  proper  action  is  assumpsit  or 
the  warranty. 

(6)  In  The  Executors  of  Everleon  ▼.  Miks,  6  Johns.  Rep.  142,  Van  Ness,  J. 
says  both  the  counts  were  for  a  deceit  Spencer,  J.,  in  the  same  cause,  p 
143,  says  oi  e  count  was  on  an  ajsmrnpsfU^  the  other  on  a  warranty. 
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Livingston,  J.  delivered  the  opinion  of  the  coart.  The 
motion  cannot  be  granted.  G-reat  strictness  was  formerly 
observed  in  preventing  two  distinct  causes  of  action  being 
joined  in  the  same  declaration.  Many  of  the  old  cases, 
however,  have  been  overruled,  and  are  not  now  regarded 
as  law.  But  notwithstanding  some  relaxation  in  this  re- 
spect, courts  seem  averse  to  permitting  actions  for 
[*217]  torts  to  be  blended  with  those  *on  contracts — 
either  because  they  required  diflferent  pleas,  or 
because  the  judgments  are  not  the  same.  These  are  the 
reasons  generally  assigned.  It  may  seem  arrogant,  after 
they  have  been  so  often  repeated,  to  say  there  is  not  much 
weight  in  either  of  them.  A  plaintiff  may  declare  in  one 
suit,  on  twenty  different  notes  or  simple  contracts,  to  every 
one  of  which  there  may  be  a  distinct  defence.  To  one  may 
be  alleged  duress — to  another  infancy-— coverture  to  an- 
other— usury  to  a  fourth,  and  so  on.  On  some  of  the  counts 
there  may  be  judgment  for  the  plaintiff,  and  on  others  for 
the  defendant.  These  variety  of  pleas  must  all  be  tried  at 
once,  and  be  spread  on  one  record,  but  still  no  objections  on 
that  account  are  listened  to,  if  all  the  counts  are  laid  "  quasi 
excontractu.^^  Every  suit,  therefore,  should  have  been  con- 
fined to  a  single  causie  of  action,  or  some  better  reason  as- 
signed for  erecting  an  insurmountable  barrier  between  torts 
and  contracts.(a)  It  is  as  easy  to  try  an  assault  and  bat- 
tery, on  not  guilty  pleaded,  and  the  validity  of  a  promis- 
sory note,  on  non  assumpsit^  in  one  action,  as  it  is  in  any 
other  two  pleas  where  both  the  counts  are  on  contract  Nor 
do  we  we  see  any  diflBculty  in  rendering  as  appropriate  a 
judgment  in  one  case  as  the  other.  If  there  be  a  verdict 
in  fevor  of  the  plaintiff,  on  the  count  as  well  for  the  bat- 
tery, as  on  the  plea  of  non  asmmpsit^  and  separate  damages, 

(a)  The  role  as  now  settled  in  the  English  oourtii  seems  to  be,  that  when 

<he  injury  arises  out  of  a  breach  of  contract,  the  action,  though  laid  in  tort, 

shall  be  deemed  to  arise  ex  eontrachk    See  Bnodl  v.  Loffttm,  2  New  Kd^ 

B66 ;  Max  ▼.  Boberts^  ibid.  454,  affirmed  on  a  writ  of  error,  13  Bast,  88,  and 

Weal  V.  Kmg,  ibid.  462,  ovomiling  that  of  OaveU  ▼.  Raiittid(fe,  3  Bast,  6} 
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BS  there  migbt  be,  where  would  be  the  difficulty  of  enter* 
ing  the  same  on  the  roll  according  to  the  finding  of  the 
jury,  of  applying  them  to  ihe  proper  counts,  and  of  render- 
ing A  judgment  "  that  the  plaintiff  recover  against  the  de* 
fendant  his  said  damages,  by  the  jury  aforesaid  in  form 
aforesaid  assessed,  as  also  his  costs,  &c.  which  damages  and 
costs  amount  in  the  whole  to  so  much."  However  practi- 
cable this  may  be,  (and  there  is  no  more  difficulty  in  it  than 
what  may  arise  every  day  from  joining  several  causes  of 
action  of  the  same  kind  in  one  declaration,)  we  are  not  for 
departing  from  established  precedents.  Although  far  from 
being  satisfied  with  its  reason,  the  practice  itself  is  salutary. 
Joining  several  causes  of  action  in  one  writ  must  perplex* 
jurors,  and  create  more  or  less  confusion  on  the  record. 
But  whatever  may  be  the  reason  for  separating  torts  and 
contracts,  tht'se  counts  do  not  militate  against  the  rule  which 
has  been  adopted  in  England,  which  is,  "  that  two  counts 
may  be  joined  in  the  same  declaration  when  their  nature 
is  the  same,  so  that  the  same  plea  may  be  pleaded,  and  the 
same  judgment  given."(a)  Mast  v.  Ooodson,  Black.  848. 
Brovm  v.  Diaxm,  1  D.  &  E.  274.  Dixon  v.  Cltfbn, 
2  Wils.  319.  In  the  first  of  these  *ca8es  there  [*218] 
were  two  counts,  one  on  a  special  agreement  (or 
contract)  by  the  defendant,  for  a  valuable  consideration,  to 
.permit  the  plaintiff  to  land  his  goods  on  the  defendant's 
close :  the  breach  assigned  was  an  obstruction  in  landing 
the  goods ;  the  other  was  in  trover  for  goods  and  coal. 
There  was  a  general  verdict ;  and  the  court  were  unani- 
mous that  these  causes  being  both  founded  in  tort^  not>¥ith 
standing  the  form  of  declaring,  might  w^ell  be  joined.  It 
is  true  that  the  defendant  had  pleaded  not  guilty  to  both 
counts:  and  so  he  might  have  done  here;  for  the  plea  of 

(a)  Mr.  Tidd  aays  tiiis  nile  ia  not  correct  That  the  result  of  the  cases  is. 
where  the  process,  or  pica  and  judgment,  are  different,  the  actions  cannot  b€ 
jcvncd.  Tidd's  K.  B.  12,  n.  {to)  Mansfield,  Ch.  J.  of  0.  B.,  says  the  pro- 
priety of  joining  "  depends  not  on  the  judgment  only  bat  on  the  form  of  tht 
plcn  also.    2  Xow  Rep.  374. 

Vol  II.  40 
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not  guilty  was  not  to  his  agreement,  or  undertaking,  but  to 
the  charge  of  obstructing  the  plaintiff  in  violation  of  it 
So  here,  the  breach  assigned  is,  *'  the  defendants'  deceit  in 
delivering  a  diseased  horse,  after  undertaking  to  deliver 
one  that  was  sound."  This  was  as  much  a  misfeasance  and 
a  tort  as  obstructing  the  plaintiff  in  the  use  of  a  close,  after 
having  promised  to  let  him  enjoy  it,  and  might  have  been 
answered,  or  put  in  issue,  by  not  guilty.* 

In  the  case  cited  from  D.  &  E.  the  plaintiff  had,  to  a 
count  for  the  wrongful  conversion  of  a  spaniel,  joined  one 
for  a  breach  of  promise  in  not  returning  him ;  and  on  de- 
murrer the  court  held  the  declaration  good,  because  not 
guilty  might  be  pleaded  to  the  whole.  In  the  case  in  Wil- 
son, a  count  for  misfeasance  in  not  delivering  certain  malt, 
and  one  in  trover,  were  permitted  to  be  joined.  So  you 
may  declare  against  a  carrier  on  the  custom  of  the  realm 
and  in  trover. 

There  are  some  cases  which  seem  opposed  to  these  which 
have  been  cited,  and  particularly  one  in  Benninsgage  v. 
Balphson,  2  Show.  250,  pi.  256.  Where  the  plaintiff  de* 
clared,  as  here,  on  an  assumpsit  and  on  a  warranty,  and  it 
was  adjudged  they  could  not  be  joined ;  but  modern  prao 
tice  appears  more  reasonable,  and  is  sufficiently  established 
to  form  a  precedent.  This  motion,  too,  is  made  after  the 
merits  have  been  fairly  tried,  and  a  verdict  been  found  for 
the  plaintiff,  which  it  is  our  duty  to  support  if  possible. 

Upon  the  whole,  as  the  gist  of  the  action  in  both  counts 
was  a  deceit,  or  misfeasance,  in  delivering  the  plaintiff  a 
distempered  horse,  and  as  not  guilty  might  have  been  plead- 
ed to  both,  the  plaintiff  is  within  the  rule  that  has  been 
mentioned,  and  is  entitled  to  judgment. 

The  plaintiff  having  taken  a  verdict  on  the  second  count, 
the  regular  way  will  be  to  enter  one  for  the  defendant  on 
the  other,  as  it  is  done  in  all  cases  where  there  is  a  differ* 
ent  finding  on  different  counts.     I  will  only  sub- 
[*219]    join  that  there  will  *be  no  inconsistency  in  perfect- 
ing the  roll  in  this  way,  notwithstanding  the  plea 
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of  guilty  to  one  of  the  counts,  which  shows  as  has  already 
been  remarked,  that  the  perplexity  arising  from  the  pleas 
not  being  the  same,  cannot  be  a  good  reason  for  not  per* 
mitting  actions  for  wrongs  to  be  joined  with  those  on  con 
tract.  [1] 

Motion  denied. 


Seagab  against  Sugebland. 

A  ikJier  cannot  maintain  an  action  for  debauching  his  daughter,  par  quod 
mrvUium  amisit,  if  it  appear  that  he  oonnived  at  the  intercourse  with  his 
daughter,  nor  can  he  avail  himself  of  a  custom  of  the  countrj  for  persona 
courting  to  sleep  together. 

This  was  an  action  for  debauching  the  plaintifiF*s  daugh- 
ter, whereby  he  lost  her  service,  and  was  put  to  expense 
in  her  lying  in,  &c. 

The  defendant  applied,  on  a  case  made  and  submitted 
without  argument,  to  set  aside  the  verdict,  which  was  for 
450  dollars,  as  being  contrary  to  law,  against  evidence,  and 
because  the  damages  were  excessive. 

At  the  trial  the  plaintiff's  principal  witness  was  his  own 
daughter.  She  testified  that  the  defendant,  after  a  pro- 
mise  of  marriage,  frequently  lay  with  her,  and  at  length 
got  her  with  child.  That  long  before  this  period,  the  plain- 
tiff and  his  wife  knew  that  she  and  the  defendant  slept  to- 
gether at  their  house,  without  forbidding  or  discountenanc- 
ing the  intercourse.  That  before  her  pregnancy,  her  mo- 
ther, in  particular,  had  twice  seen  them  in  bed  together. 

Per  Curiam.  From  the  summary  of  the  testimony  we 
are  constrained  to  say,  there  ought  to  have  been  a  verdict 
for  the  defendant.    In  actions  of  this  nature,  the  daughtei 

[1]  See  Oaee  ▼.  B(mght(m^  11  Wend.  106. 
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is  supposed  to  be  violated  with  force,  against  the  will  and 
consent  of  the  father.  It  is  theu,  and  then  only,  that  he 
is  entitled  to  compensation  for  the  loss  of  her  service.  But 
when  he  consents  or  connives  at  the  criminal  intercourse, 
he  seeks  with  very  ill  grace  a  retribution  in  damages.  Vo- 
lenti  non  fit  injuria.  If  he  be  not  particeps  criminis^  he  is 
something  very  like  it.  His  assurance  in  coming  here  for 
redress  can  be  equalled  only  by  the  indifference  with  which 
he  submitted  to  the  sacrifice  of  his  daughter's  chastity.  We 
lay  out  of  view  the  custom  which  it  is  agreed  prevails  in 
that  part  of  the  country,  for  young  people,  who  are  court- 
ing, to  sleep  togethei* ;  nor  can  we  conceive  why  this  cus- 
tom has  been  pressed  into  the  plaintiff's  service.  If  it 
furnishes  an  excuse  for  his  carelessness,  or  his  daughter's 

indiscretion,  it  is  some  apology  also  for  the  de- 
[*220]     fendant.    *At  any  rate,  parents  who  countenance, 

or  take  no  pains  to  abolish,  at  least  within  their 
own  walls,  a  practice  so  indecorous  or  dangerous,  have  no 
right  to  complain,  or  ask  satisfaction  for  consequences 
which  must  so  naturally  follow  from  it  Nor  is  it  an  ex- 
cuse for  the  parent  to  say  that  promises  of  marriage  had 
been  exchanged.  I^  under  such  engagements,  he  thought 
there  was  no  harm  in  permitting  what  nothing  but  wed- 
lock itself  should  have  sanctioned,  he  knew  the  risk  to 
which  his  daughter  was  exposed.  These  vows  might  be 
broken,  or  the  young  lady,  as  there  is  too  much  reason  to 
believe  was  the  case  here,  might,  by  her  own  indiscreet 
behavior,  justify  the  lover  in  transferring  his  affections  to 
some  other  object.  On  the  daughter's  behavior,  however, 
it  is  not  necessary  now  to  dwell,  as  we  are  not  showing 
what  measure  of  damages(a)  would  have  been  just,  but  that 
none  at  all  ought  to  have  been  given.  This  will  more 
properly  become  a  subject  of  inquiry  if  she  shall  think 

(a)  Where  the  action  is  maintainable,  the  father  may  recover  damages  ibr 
the  injaiy,  "in  losing  the  comfort  of  his  child,  in  whose  Tirtae  he  can  feel  no 
consolation,  and  as  the  parent  of  other  children  whose  morals  may  be  oor> 
mpted  by  her  example."    Bedford  ▼.  WK(rji\  3  Esp.  Rep.  119.    So  if  the 
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proper  to  bring  an  action  for  a  breach  of  the  marriage, 
promise.  The  father's  condact  is  more  immediately  in 
question  in  this  suit ;  and  as  that  was  in  the  highest  de- 
gree exceptionable,  as  he  consented  to  if  he  did  not  en« 
courage,  knew  of  and  took  no  measures  to  prevent  the 
connections  which  has  produced  this  action,  we  think  it 
cannot  be  maintained.  The  verdict  is,  therefore,  against 
law,  and  a  new  trial  must  be  had.  The  judge  having  re- 
fused to  nonsuit  the  plaintifl^  as  he  ought  to  have  done, 
the  costs  of  the  former  trial  must  abide  the  event  of  die 
suit 

New  trial 


Fabrikgton  against  BenniJs. 

If  the  plaintiff  in  trespass  recover  in  this  court  under  60  dollars,  he  wiU  no) 
be  entitled  to  costs,  unless  the  Judge  certify  that  the  freehold  came  in 
question. 

In  trespass  de  bonis  asportatis  the  defendant  pleaded  not 
guilty,  and  gave  notice  that  the  locus  in  qm  was  his  free* 
hold. 

At  the  trial  17  dollars  only  were  recovered.  The  plain- 
tiff,  however,  contended  he  was  entitled  to  full  costs,  as  it 
appeared  from  the  notice  that  the  freehold  had  come  in 
question.     1  Bev.  Laws,  529. 

Per  Ouriarn.  By  the  fourth  section  of  the  "act  to  re- 
duce certain  laws  concerning  costs|  into  one  statute,"  it  is 
enacted,  that  "  if,  in  any  personal  action  prosecuted  in  this 

action  be  by  a  person  who  stands  in  loco  parentis^  has  adopted  and  shelters 
usder  his  roo(  the  damages  mnj  be  augmented  beyond  the  more  service. 
to  compensate  for  the  injury  done  to  the  object  on  whom  he  has  thus  placed 
his  affection.  Edmonson  ▼.  MacheU^  2  D.  &  5.  4;  Irwin  t.  Ikarman,  11 
XasI,  23. 
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court,  the  plaintiff  shall  not  recover  above  the  sum  of  fifty 
dollars  besides  costs,  he  shall  not  recorer  any  costs,  but  shall 
pay  costs   to  the  defendant  to  be   taxed."     ^^  Provided^ 

hotvever,  that  nothing  therein  contained  "shall 
[*221]     *extend  to  any  action  where  the  freehold  or  title 

to  land  shaU  in  anywise  come  in  question."    In 
this  case,  we  think  it  does  not  appear  that  it  did. 

Where  Itberum  ienementum  is  put  on  the  record  in  form 
of  a  plea,  it  does  not  necessarily  follow  that  the  title  will 
come  in  question.  The  plaintiff  by  his  replication  may 
admit  that  fact,  and  yet  have  a  right  to  recover.  Still  less 
inevitable  is  this  conclusion,  where,  subjoined  to  the  plea, 
is  a  notice  of  the  kind  given,  to  which  a  party  cannot  re- 
ply,  and  the  matter  of  which  may  be  altogether  abandoned 
or  not  insisted  on  at  the  trial.  Upon  the  whole,  instead 
of  looking  at  the  pleadings,  and  relying  on  them  how 
costs  in  these  actions  are  to  be  disposed  of,  we  think  it 
best  in  future,  in  all  cases  of  trial,  to  require  a  certificate 
of  the  judge  who  presided,  "that  the  freehold,  or  title  to 
lands  and  tenements,  did  come  in  question,"  as  the  best 
and  only  evidence  of  costs  being  due  under  this  proviso. 
Although  the  act  be  silent  as  to  any  certificate,  we  think 
it  a  mode  of  ascertaining  the  fact,  the  most  free  of  objec- 
tion, and  not  so  liable  to  mistakes  as  conclusions  drawn 
fix)m  a  reference  to  the  pleadings.  In  this  case,  we  are  of 
opinion  that  the  plaintiff  pay  costs  to  the  defendant. 

Costs  to  the  defendant 


Hough  against  Stoyeb. 

k  motbn  in  arrest  is  a  non-enumerated  motion,  and  the  reasons  need  no 
be  specified. 

It  was  ruled  in  this  case  at  the  last  term,  ttiat  an  appli 
cation  in  arrest  of  judgment  was  a  non-enumerated  motion 
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and  that  the  motion  need  not  specify  the  reasons ;  because; 
as  they  are  on  the  face  of  the  record,  thej  mast  necessarily 
appear  to  the  adverse  part7.(a) 


Staley  against  Barhttb  and  Wife. 

If  in  aaawrr^paitf  by  huaband  and  wife,  it  be  not  shown  why  the  wife  is  Joined 
it  will  be  fiital  on  error.  So  if  a  Jury  be  deliyered  in  charge  of  a  perKm 
not  a  constable. 

In  Erbor,  on  certiorari. 

Ostrander  submitted  that  the  judgment  obtained  against 
the  now  plaintiff,  by  the  present  defendants,  ought  to  be 
reversed :  1.  Because  the  wife  was  joined  in  the  action 
below,  which  was  assumpsit,  without  showing  how  she  had 
any  interest ;  2.  Because  it  appeared  from  the  record,  that 
a  person  not  a  constable  was  sworn  to  attend  the  jury ; 
and  for  these  reasons  the  judgment  was  accordingly  re- 
versed. 


♦SuCKLBY  against  Delafield. 

CTnder  a  warranty  against  seizure,  on  account  of  illicit  trade,  the  underwriter 
is  liable  for  a  loss  by  illicit  trade  barretrously  carried  on  by  the  master. 
A  representation,  in  time  of  peace,  thai  a  vessel  shall  sail  in  ballast^  it 
substantially  complied  with,  though  she  sail  with  a  trunk  of  merchandize 
and  ten  barrels  of  gunpowder,  laden  on  board  without  the  knowledge  of 
the  owner. 

On  a  policy  of  insurance,  upon  the  body  of  the  ship 
Ann,  effected  on  the  following  representation : 

(a)  Knee  the  decision  in  the  text,  motions  in  arrest  of  judgment  haye  beeo 
dassed  among  enumerated  motions,  au'l  are  entitled  to  a  preference  to  other 
sauses  on  the  calendar.    Rule  of  Saturday  18th  February,  ISO^i 
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'^  The  Ann  will  sail  from  hence  in  a  few  days,  for  the 
West  Indies,  in  ballast."  The  clause  relating  to  contraband 
was  stricken  out,  but  that  concerning  illicit  trade  was  re- 
tained. 

In  the  first  count  of  the  declaration,  the  loss  was  alleged 
to  have  taken  place  by  seizure,  bj  the  French  government, 
in  St.  Domingo.  In  the  second  it  was  stated  to  have  arisen 
from  the  barratry  of  the  master.  The  circumstances,  aa 
they  appeared  at  the  trial,  were  these : 

The  vessel  had  neither  invoice  nor  manifest  of  cargo, 
none  having  been  shipped  on  board  with  the  knowledgo 
of  the  plaintiff,  who  was  owner  of  the  vessel.  The  master, 
however,  had  taken  it  on  account  of  Grellet  &  Bell,  of 
New  York,  a  trunk  of  shoes,  which  he  introduced  into  the 
ship  as  his  own  baggage ;  and,  in  addition  to  this,  he 
privately  conveyed  into  the  Ann  10  barrels  of  gunpowder, 
which,  with  the  assistance  of  the  mate,  he  stowed  under 
the  ballast.  Of  the  receipt  on  board  of  these  articles,  no 
entry  whatsoever  was  made  in  the  log-book.  Thus  cir- 
cumstanced, the  vessel  sailed  for  St.  Domingo,  arrived 
there  on  the  26th  of  January,  1801 ;  and,  the  agent  of  the 
plaintiff  having  discovered  the  shipment  of  the  shoes  and 
gunpowder,  she  was,  together  with  these  articles,  duly 
entered  at  the  custom-house,  at  Cape  Frangoise ;  but  Gene- 
ral Le  Clerc  having  arrived  there  on  the  4th  of  February 
following,  it  became  necessary  to  make  a  new  entry,  which 
was  accordingly  done.  Soon  after  this,  the  vessel  was 
seized  by  his  directions,  and  confiscated  for  importing 
powder,  contrary  to  the  third  article  of  the  arret  of  the  16th 
of  February.  The  judge  charged,  that  the  captain's  con- 
duct, in  secretly  taking  on  board  the  powder,  without  the 
knowledge  of  the  owner,  was  barratry ;  and,  although  the 
trunk  of  shoes  was  on  board,  yet  that  did  not  to  him  ap- 
pear to  have  increased  the  risk  of  the  voyage,  nor  was  it  a 
material  circumstance.  On  this,  the  jury  found  a  verdict 
for  a  total  loss ;  to  set  aside  which,  and  grant  a  new  trial, 
the  defendant  now  applied  on  the  following  grounds :  1. 
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Because  the  representation  that  the  ship  would  sail  in  baU 

last  was  material  and  not  true ;  2.  That  the  condemnation 

was  for  illicit  trade ;  the  warranty,  therefore,  in 

that  respect,  broken ;  3.  *That  the  act  of  the  agent    [*228] 

of  the  owners,  entering  the  powder,  was,  in  law, 

the  act  of  the  plaintiff. 

PendkUm,  for  the  defendant  The  representation  of  the 
state  in  which  the  vessel  was  to  sail,  we  consider  as  mate* 
rial.  Independent  of  the  powder^  which  might  be  consi- 
dered as  within  the  representation,  there  was  some  cargo  on 
board.  It  is  for  the  court  to  determine  whether  its  amount 
is  to  be  taken  into  consideration,  and  this  will  depend 
upon  the  idea  they  will  entertain  of  the  meaning  of  the 
terms,  sailing  in  ballast.  The  object  was  to  show  there 
would  be  no  danger  of  capture  or  detention  from  haying 
a  cargo  on  board,  and  to  induce  a  calculation  of  the  pre* 
mium,  on  the  principle  that  there  would  be  nothing  on 
board  to  tempt  a  cruiser,  to  seize.  It  does  not  appear 
that  the  trunk  was  shipped  for  the  benefit  of  the  master. 
This,  therefore,  cannot  be  barratry.  On  the  second  point 
there  can  be  no  doubt;  for,  allowing  the  insurer  to  be 
liable  for  barratry,  it  must  be  barratry  in  something  not 
within  that  which  he  is  warranted  against  It  is  plain  the 
condemnation  was  for  illicit  trade.  On  this  point  the  sen- 
tence is  conclusive  evidence,  because  pronounced  by  a 
competent  tribunal,  on  a  matter  of  municipal  law.  This 
is  very  different  from  admiralty  sentences,  deciding  on  the 
law  of  nations.  Here  there  was  a  condemnation  for  barra- 
try in  an  illicit  trade,  from  loss  in  which  very  trade  the 
insurer  is  warranted  free.  The  third  point  needs  no  argu 
ment  The  act  of  an  agent,  respecting  the  subject  matter 
of  his  agency,  is  clearly  the  act  of  his  principal.  The  entry, 
therefore,  of  the  vessel  was  an  adoption  of  the  captain's 
conduct  in  carrying  out  the  gunpowder.[l] 

[1]  See  Ely  v.  HaUdt^  ante,  and  cases  cited  there. 
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Hoffman^  contra,  was  stopped  bj  the  court 

Kent,  Oh.  J.  We  are  ol'  opinion  the  representation  of 
sailing  in  ballast,  was  merely  stating  the  vessel  would  not 
be  exposed  to  the  sea  perils  attending  a  loaded  ship.  It 
was  made  in  a  time  of  profound  peace,  and,  in  the  present 
instance,  was  substantially  performed.  We  have  no  doubt 
on  the  conduct  of  the  master.  It  was  certainly  barratry, 
and  the  plaintiff  must  have  judgment.(a) 

New  irial  denied. 

(a)  Where  contraband  of  war  and  lawful  goods  are  shipped  in  the  same 
bottom,  with  the  knowledge  of  the  assurer  and  assured,  the  warrant  against 
illicit  trade,  &c.,  in  a  policj  on  the  lawful  goods,  will  applj  onlj  to  the  goodft 
insured.  Brown  v.  Show^  1  Gaines'  Rep.  489.  To  constitute  a  brcaeh  of 
the  warranty  in  this  clause,  a  condemnation  on  pretence  of  illicit  trade,  Ac, 
is  not  enough :  there  must,  it  would  seem,  be  a  trading  in  fact,  {Johnston  v. 
Weir  db  Ludlow,  I  Gaines*  Ga.  in  Er.  xxix.  S.  G.,  confirmed  by  2  Johns.  Ca. 
481,  giving  the  sentence  of  the  court  of  admiralty  at  full  length,  the  decision 
in  error  verbatim  as  in  Gaines',)  and  that  followed  by  a  seizure ;  {Graham  v. 
Penn.  Ins.  Co.^  1  Gond.  Mar.  346,  a.  (n)  therefore  a  loss  by  seizure  only,  in  a 
port  of  necessity,  afler  being  refused  entiy  at  that  of  destination,  is  not  a 
loss  within  the  warranty,  {Suydam  &  Wyckoff  v.  Mar,  Ins,  Co.^  1  Johns.  Rep. 
181,)  nor  a  capture  under  the  Berlin  decree  for  touching  at  a  port  in  Eng- 
land.  Mumford  v.  Pfiomix  Ina.  Co,,  1  Johns.  Rep.  449.  But  from  a  loss  by 
any  trading  actually  illicit,  though  innocently  carried  on,  the  underwriter  is 
exonerated.  As  where  a  vessel  commenced  her  loading  under  a  permission 
by  proclamation  to  take  in  a  cargo  not  allowed  to  be  exported  or  received 
otherwise,  but  was  taken  and  condemned  in  consequence  of  continuing  to 
lade  and  sailing  after  promulgation  of  an  order  revoking  the  license,  the 
underwriter  was  held  to  be  discharged,  notwithstanding  the  lading  and  sail- 
ing were  under  a  mistaken  opinion  of  the  commander-in-chief  at  the  port  of 
departure,  that  the  trade  was  lawful.  Thicker  v.  Jnhd,  I  Johns.  Rep.  20. 
.In  a  poUcy  on  commissione  on  lawful  goods,  containing  the  above  warranty, 
It  will  apply  only  to  those  lawful  goods  upon  which  the  commissions  are  to 
arise,  though  the  insurer  know  not  of  contraband  of  war  being  on  board,  and 
the  assured  be  assignde  of  the  contraband  artidea.  Jk  PeifHer  A  CkaHkm  v. 
AndMr,  ICainet'  Hip,  491 
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♦J.  and  S.  Watson  agninst  Delapikld.     [*224] 

If  an  assured,  having  written  several  letters  ordering  insuranoe,  and  trans- 
mitted them  by  different  conveyances,  arrive,  after  a  knowledge  of  a  loss, 
with  one  of  the  letters,  at  a  port  from  whence  it  is  forwarded  by  the  post, 
ho  is  bound  to  countermand  the  order  by  the  same  maiU  On  a  motion  to 
set  aside  a  verdict,  as  not  warranted  by  the  facts,  the  court  will  not  receive 
testimony  or  affidavits  to  supply  what  was  deficient  at  the  trial,  in  order 
to  prevent  a  new  investigation,  unless  the  testimony  be  incontrovertible 
in  its  nature,  sbch  as  a  record,  or  the  like.  If  the  testimony  be  for  the 
purpose  of  affording  (Virther  inquiry,  the  court  will  receive  it 

On  a  policy  of  insarance,  on  13,600  dollare,  in  doubloonsi 
at  and  from  Kingston  in  Jamaica  to  Baltimore. 

The  case  and  arguments  embraced  a  variety  of  points 
and  facts,  but  as  the  decision  turned  on  one  principle  only, 
it  would  be  useless  to  detail  more  of  either  than  is  applica- 
ble to  the  judgment  From  the  evidence  it  appeared  that 
Andreas  Finkin,  on.  whose  account  the  insurance  was 
affected,  wrote,  on  the  16th  of  August,  1801,  a  letter  from 
Kingston,  addressed  to  Mr.  Stouffer,  of  Baltimore,  his  part- 
ner in  this  transaction,  desiring  insurance  against  all  risks, 
to  be  effected  on  eight  hundred  and  fifly  doubloons  on 
board  the  Harriet  and  Ann,  Bhodes  master  from  Jamaica 
to  Baltimore.  Duplicates  and  triplicates  of  this  letter 
were  made,  but  by  what  vessel  they  were  sent,  or  through 
what  post-office  they  passed,  was  not  shown,  though  it 
was  proved  they  both  arrived  in  Baltimore  on  the  7th  of 
October  following.  As  to  the  original,  that  was  put  on 
board  a  vessel  called  the  friends,  bound  to  Boston.  After 
this  Finkin  embarked,  with  his  money,  in  the  Harriet  and 
Ann,  for  Baltimore,  as  insured,  but  she,  while  on  her  pas- 
sage, sprunk  a  leak,  in  consequence  of  which  she  was 
abandoned  by  Finkin  and  her  crew,  all  of  whom  were 
taken  on  board  a  ship  named  the  Lucy,  leaving  the  Harriet 
and  Ann  water-logged,  so  that  she,  with  the  money  on 
board,  in  all  probability  foundered   in   a  gale  of  wind^ 
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which  shortly  after  came  on.  Sood  after  being  taken  in 
by  the  Lucy,  Finkin  was  heard  to  say  "  he  was  afraid  the 
Harriet  and  Ann  was  not  insured,  though  be  had  twice 
written  to  Mr.  Stoufter  for  that  purpose."  A  few  days 
after  this  they  fell  in  with  the  Friends,  beating  up  for  Nor« 
folk,  in  distress,  and  the  Lucy  being  destined  to  New  Eng- 
land, Finkin  and  Bhodes  quitted  her  for  the  Friends,  in 
which  they  arrived,  on  the  30th  of  September,  at  Norfolk, 
which  is  a  regular  post  town.  On  the  1st  of  October  the 
master  of  the  Friends  delivered  his  letters  into  the  post- 
office  at  Norfolk,  and  with  them,  as  it  would  seem,  the 
letter  of  Finkin,  ordering  insurance.  This  appeared  from 
its  being  proved  that  the  post  from  Norfolk  arrived  at  Bal- 
timore in  seven  days,  and  from  one  of  the  letters  for  insur- 
ing being  received  on  the  7th  of  October,  marked,  "  Nor- 
folk, Shp.  1&."  While  at  Norfolk,  Finkin  wrote  a 
[*225]  letter  to  Boston,  *dated  the  1st  of  October ;  on 
the  6th  he  joined  with  Bhodes  in  a  protest,  and 
after  remaining  there  seven  or  eight  days,  without  writing 
to  his  correspondent  in  Baltimore,  he  at  length  hired  a 
pilot-boat  to  take  him  there,  but,  from  adverse  winds, 
could,  after  beating  five  days,  reach  no  further  than  Fell's 
Point,  from  whence  he  immediately  despatched  to  Mr. 
Stouffer  a  letter,  informing  him  of  the  loss  of  the  Harriet 
I  and  Ann,  which  arrived  at  Baltimore  on  the  14th,  and 
was  the  first  information  of  the  disaster,  given  to,  or  re- 
ceived by,  Mr.  StoufiFer,  who  had,  on  the  8th,  Written  to 
the  plaintifis  for  the  present  insurance,  which  was  effected 
on  the  twelfth. 

Upon  this  testimony  the  judge  charged  the  jury  that  in 
point  of  law,  it  was  not  incumbent  on  Mr.  Finkin  to  have 
written  from  Norfolk,  countermanding  his  order  for  in* 
Burance. 

The  jury  having  found  for  the  plaintiff,  the  application 
now  made  was  to  set  aside  the  verdict  for  misdirectioni 
and  because  Stouffer  knew  of  the  loss  when  he  gave  direo 
fcions  to  insure 
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Hoffman^  previous  to  entering  into  the  argument, 
offered  some  affidavits  and  papers,  agreed  to  be  read  in 
Bome  other  suits  on  the  same  policy,  should  a  new  trial  be 
ordered  in  this,  and  insisted  on  their  admissibility,  though 
making  no  part  of  the  case,  because  they  tended  to  sup- 
ply defects  in  the. •testimony  upon  points  in  which  the 
defendant  rested  on  the  insufficiency  alone.  He  argued 
that  these  ought  to  be  received,  because  the  application 
was  to  the  discretion  of  the  court,  and  if  they  were  satisfied, 
from  the  documents  adduced,  that  the  facts  disputed  must 
be  established,  it  would  be  useless  to  award  a  new  inves- 
tigation to  establish  them*  The  practice  of  the  court,  he 
said,  was  in  conformity  to  his  request.  In  Dmuxin.  v.  Du* 
haia^  January  term,  1802,  it  became  necessary  on  the  trial 
to  show  a  private  act  of  congress.  The  common  statute 
book  was  read,  and  a  verdict  found.  Application  was 
made  to  set  it  aside  for  admitting  improper  evidence  Be- 
tween the  trial,  and  the  time  of  making  the  motion,  au 
exemplification  had  been  received,  and  on  being  produced  a 
new  trial  was  refused,  because  the  defect  in  testimony  was 
supplied.  In  addition  to  this  authority  the  English  books 
furnished  similar  detenninations.  In  Lyster  v.  Mundell, 
I  Bos.  &  Pull.  427,  an  affidavit  was  received,  falsifying  the 
testimony  on  whicb  a  verdict  was  obtained,  though  the 
court  obeervedit  was  unsual  so  to  do.  In  Hibbert  v.  Garter^ 
1  D.  &  £•  747,  after  argument,  and  a  new  trial 
refused,  an  affidavit  was  ^received,  and  the  former  [*226] 
determination  reversed.  Therefore  the  court  would 
certainly  receive  these  papers  to  support  a  verdict,  in 
which  justice  had  been  done.  As  it  is  done  to  show  testi- 
mony^  so  it  ought  to  establish  what  is  questioned. 

Ifariaon^  contra.  This  attempt  is  not  only  novel,  but 
too  dangerous  to  be  tolerated..  It  is  one  thing  to  show 
newly  discovered  evidence  and  another  to  take  away  om 
right  of  rebutting. 
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EIent,  Ch.  J.  Stopping  Harison,  There  is  a  great  differ- 
ence between  offering  evidence  or  affidavits  to  open  an  in- 
quiry, and  offering  them  to  shut  out  investigation.  The 
cases  cited,  from  the  decisions  of  Westminster  Hall,  were 
of  the  former  description ;  the  present  application  is  to 
close  the  door  against  the  admission  of  new  light  As  to 
the  determination  in  Duncan  v.  Dubois^  the  document  there 
adduced  plainly  established  that  no  further  elucidation 
could  be  shown.  It  could  not  have  been  controverted  by 
other  testimony.  But  we  are  now  called  upon  to  prevent 
controverting  that  which  is  controvertible.  The  papers 
cannot  be  received. 

Spencer,  J.  There  would  be  extreme  danger  in  per* 
mitting  a  party  to  thus  read  affidavits,  which  the  opposite, 
side  has  had  no  opportunity  to  rebut,  and  thus  decide  the 
cause  ex  parte,  when,  on  a  trial,  every  thing  contained  in 
the  depositions  might  be  disproved.  Were  wc  to  grant  the 
application,  it  would  be  a  precedent  for  our  hearing,  on  all 
subsequent  occasions,  what  ought  to  be  offered  only  to  a  jury. 

* 

Tompkins,  J.  Suppose  witnesses  should  be  now  ready 
to  disprove  every  thing  contained  in  the  papers  offered,  vo 
they  to  be  shut  out  ?    The  application  must  be  refused. 

Pendleton,  for  the  defendant.  When  Fiukin,  on  the  first 
of  October,  wrote  to  Boston,  he  had  the  same  opportunity 
of  writing  to  Baltimore,  and  his  silence  arose  only  from  a 
fear  that  the  insurance  was  not  effected.  He  might  not, 
perhaps,  have  been  able  to  recall  his  letter  ordering  insur- 
unce ;  but  as  he  was  on  the  spot  from  whence  it  was  sent  at 
the  very  time  when  put  into  the  post-office,  and  then  was 
apprised  of  the  loss,  it  was  his  duty  to  have  forwarded  a 
countermand.  Wherever  a  party  has,  in  good  faith,  di- 
rected insurance,  if,  before  it  be  carried  into  execution,  he 
know  a  loss  has  taken  place,  he  is  bound  to  revoke  his 
commands,  when  by  ordinary  means  itcan  be  done.  Nay, 
if  he  possibly  may  know  it,  he  is  equally  under  an  obliga^ 
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tioQ  80  to  do,  and  it  is  this  principle  which  has  occasioned 
the  regulations  of  the  38th  {Qucsre^  80,)  article  of 
the  ordinances  *of  Louis  XIV.  that  persons  living  [*227] 
within  any  distance  of  a  port,  at  which  an  account 
of  loss  arrives,  shall  be  presumed  to  have  obtained  know- 
ledg^f  that  fact,  within  such  a  time  as  the  news  would 
have  reached  them,  at  the  rate  of  a  league  and  a  half  per 
hour,  and  if  the  policy  be  effected  within  that  period,  it  is 
void,  on  account  of  the  presumed  fraud.  Suppose  Finkin 
had  arrived  safely,  and,  on  his  arrival,  knew,  the  letter 
with  orders  for  insurance  was,  at  the  time  when  writing  to 
Boston,  going  off  in  the  same  post,  would  he  not  have 
written  to  countermand  his  insurance,  and  save  his  pre- 
mium? Doubtless  he  would.  The  same  activity  is  re* 
quired  to  be  exerted  in  favor  of  the  insurer,  and  therefore 
when  a  direction  for  insurance  can,  after  a  knowledge  of 
loss,  be  countermanded,  previous  to  its  being  carried  into 
execution,  it  must  be  done,  or  it  amounts,  in  law,  to  a  fraud. 
2  Emer.  137,  citing  Le  Quidon,  c.  4,  and  the  ordinances  of 
Louis  XIY.  The  same  doctrine  is  found  in  the  Scotch  and 
English  authorities.  Oriei/e  v.  Young,  Millar,  65.  Fitzher- 
iert  V.  Mather^  1  D.  &  E.  12.  Finkin  knew  his  letter  for 
insurance  was  on  board  the  ship  in  which  he  arrived.  He 
knew  this  letter  must  necessarily,  and  according  to  the  act 
of  congress,  be  put  by  the  captain  into  the  post-office  at 
Norfolk ;  he  ought,  then,  to  have  accompanied  it  with  one 
giving  an  account  of  the  \oaa. 

Riggs  and  Hoffman^  contra.  The  evidence,  as  stated  in 
the  case,  does  not  establish  that  Finkin  wrote  to  Boston  by 
the  mail.  He  might  have  sent  his  letter  by  a  vessel.  But 
it  is  a  mistake  to  say  he  was  bound  to  write.  There  is  no 
settled  principle  requiring  it  of  an  assur'^d,  under  circum- 
stances likb  these.  The  authorities  cited  from  Millar,  and 
D.  &  E.  only  show  that  if  a  single  letter  ordering  insurance 
be  sent  off  after  knowledge  of  a  loss,  it  is  in  law,  if  there 
bo  no  other  order,  fraudulently  transmitted.    But  hiere  three 
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letters  were  written  and  sent  off  by  three  different  convey* 
ances,  long  antecedent  to  the  disaster.  Finkin's  arrival  at 
a  port  where  only  one  letter  was,  did  not  give  him  a  power 
over  the  others.  They  were  beyond  his  control.  We  con- 
tend that  the  act  by  which  insurance  was  directed,  having 
been  executed,  and  the  letters  fairly  sent  on  their  ro#,  the 
assured  had  a  right  to  be  passive,  and  take  his  chance.  He 
had  not,  as  in  the  cases  cited,  the  power  to  stop  all  the 
orders.  The  reasonings  of  the  French  authors,  as  to  fraud 
in  policies,,are  not  applicable  to  ourcorle.  By  their  ordi- 
nances, certain  acts  are  required  to  be  done ;  when  they  afe 

omitted,  their  law  raises  the  presumption  of  fraud. 
[*228]     *With  us  fraud  is  never  to  be  presumed ;  it  must 

be  found  by  a  jury.  With  them  it  is  matter  ot 
law;  with  us  matter  of  fact;  and  the  very  verdict,  there- 
fore, is  proof  against  its  existence.  Besides,  these  very 
ordinances  have  been  found  so  impolitic,  that  it  has  been 
necessary  to  frame  a  particular  clause  to  obviate  their 
baneful  effects.  The  French  policies,  therefore,  run  "  good 
or  bad  news  not  to  affect."  As  there  is  not,  by  our  lawj 
any  fraud  to  be  presumed  from  the  circumstances  of  the 
case,  it  was  matter  for  jury  consideration,  and  they  have 
determined. 

Harison^  in  reply.  Great  as  the  power  of  the  jury  is  in 
itself,  and  properly  and  constitutionally  great  as  it  ought 
to  be,  yet  I  know  that  this  court  exercises  a  control  over 
them,  whenever  they  have,  from  the  facts  before  them, 
drawn  wrong  conclusions.  Those  facts  upon  principles  of 
good,  faith,  which  peculiarly  govern  in  cases  of  insurance, 
made  it  a  legal  duty  to  give  information  of  the  disaster 
instantly  on  arriving,  as  the  order  for  insurance,  then 
known  to  be  going  from  tho  very  spot  where  Finkin  was, 
would  otherwise  induce  a  belief  the  vessel  was  in  safety. 
In  the  case  cited  from  Millar,  the  loss  was  not  known  til] 
an  hour  after  the  time  at  which  the  mail  usually  departed ; 
yet,  because  no  endeavor  was  made  to  countermand,  and  it 
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was  proved  that  it  might  have  been  effectually  made,  the 
policy  waa  held  to  be  void.  Had  Mr.  Finkin  written  on 
the  first  day  of  the  month,  the  letter  would,  by  the  course 
of  the  post,  have  been  received  in  Baltimore  on  the  7th, 
uad  thus  have  prevented  the  order  being  sent  off  on  the 
8tb.  It  is  no  answer  to  say,  Finkin  might  not  have  been 
acquainted  with  the  regulation  at  the  post-office,  or  even 
that  Norfolk  was  a  post  town.  As  it  was  his  duty  to 
write,  it  was  his  duty  also  to  inquire.  But  the  presump- 
tion of  law  is,  he  was  acquainted  with  the  course  of  busi- 
ness relating  to  a  transaction  he  was  bound  to  perform. 
When  doubtful  whether  the  insurance  was  effected  or  not, 
it  was  a  point  of  good  faith  to  communicate  the  loss. 

LiviNQSTON,  J.  delivered  the  opinion  of  the  court  It  is 
contended  on  the  part  of  the  defendant,  either  that  Stouffer, 
when  he  gave  the  order  for  insurance,  knew  of  the  loss  of 
the  Harriet  and  Ann,  (in  which  case  the  policy  would 
certainly  be  void)  or  that  Finkin  might,  and  ought  to,  have 
communicated  to  his  partner  information  of  the  accident^ 
immediately  after  his  arrival  at  Norfolk,  because  this  would 
have  prevented  the  insurance,  and  that  his  neglect- 
ing so  to  do  was  a  constructive,  or  *a  positive  [^29] 
fraud,  either  of  which  will  equally  vacate  the  in- 
surance. 

As  to.  the  first  allegation,  that  Stouffer  knew  of  the  loss 
when  he  wrote  his  letter  of  the  8th  October,  1801,  we  are 
all  satisfied  that  it  is  unsupported  by  any  testimony  what- 
ever. There  can  be  no  doubt  that  he  had  no  intelligence 
of  the  misfortune  until  the  14th  of  that  month,  and  that  he 
acted  with  perfect  good  faith  in  ordering  the  insurance. 
There  is  no  room,  therefore,  to  impute  to  him  fraud  or  im- 
propriety. Were  the  cause  relieved  from  every  embarrass- 
ment but  what  arises  from  his  agency,  we  should,  without 
difficiilty  or  hesitation,  say  that  justice  has  been  done,  and 
refuse  a  new  trial.  The  conduct  of  his  partner,  however, 
is  not  so  free  from  exception.     If  it  has  not  been  such  as 
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the  defendant  had  a  rght  to  expect,  or  the  rules  of  law  im« 
posed,  not  only  he,  but  all  those  concerned  with  him,  an^ 
who  are  of  course  answerable  for  his  acts  or  negligencei 
must  suffer.  The  case,  as  it  respects  the  behaviour  of  Fin- 
kin,  is  not  without  difficulty.  If  his  letters  of  the  16th 
August,  directing  insurance,  were  written  in  good  faith, 
and  sent  in  season,  he  might  suppose  that  as  he  had  fairly 
run  the  risk  of  paying  a  premium,  it  was  not  incumbent 
on  him,  even  after  a  loss,  to  take  any  step  to  his  own  pre- 
judice. In  this  view  of  the  subject,  perhaps  no  actual 
fraud  is  to  be  imputed  to  him ;  nor  do  we  mean  to  say  that 
in  all  cases  whatever,  it  is  the  duty  of  a  party  who  has  di- 
repted  an  insurance  to  send  immediate  notice  to  his  agent 
of  every  disaster  which  happens  with  a  view  of  defeating 
orders  given  in  sincerity,  merely  because  it  is  possible  the 
countermand  may  arrive  in  season.  That  question  is  not 
now  before  us,  and  when  it  occurs  will  require  very  serious 
deliberation.  We  are  now  called  on  to  say  whether,  if  a 
person,  having  sent  orders  to  insure  from  a  foreign  country, 
shall  afterwards  arrive  in  the  neighbourhood  of  the  port  to 
which  his  letters  are  transmitted,  and  on  board  of  a  vessel 
in  which  he  knew  one  of  them  to  be,  under  apprehensions 
also  of  insurance  not  being  effected,  he  be  not  bound  to 
give  his  agent  information  of  a  loss  by  the  same  mail  which 
he  must  have  known  would  carry  his  letter  ? 

The  counsel  for  the  defendant  have  referred  us  to  the 
88th  article  of  the  celebrated  "  ordonnance  de  la  marine^  of 
Louis  XIV.  to  Pothier  on  Insurance,  c.  1,  s.  24,  to  Valin, 
vol.  2,  94,  to  2  Emerigon,  137,  and  to  Le  Guidon,  c.  4. 

This  article  of  the  ordinance  which  has  been 
[*280]  cited  '*  annuls  *all  insurances  made  after  the  loss,  or 
or  arrival  of  the  property  assured,  if  the  assured 
knew  or  might  have  known  of  the  former,  or  the  assurer 
of  the  latter,  before  the  signature  of  the  policy,"  The 
ordinance  then  defines  what  shall  amount  to  presumptive 
evidence  of  such  knowledge ;  but,  without  investigating 
the  propriety  of  this  regulation,  it  is  sufficient  to  "^y  thai 
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this  rule,  in  the  extent  here  prescribed,  has  not  been 
adopted  either  in  England  or  in  this  country.  It  is  not 
(Sufficient  that  the  assured  might  have  known  of  the  loss. 
It  must  be  proved  that  he  did  know  it :  and  in  many  cases 
ike  may  even  know  of  the  loss  at  the  time  of  subscribing 
the  policy,  and  yet  the  insurance  be  valid ;  as  in  the  pre- 
sent case,  if  the  policy  had  been  subscribed  on  the  30th  of 
September,  1801,  it  would  have  been  effectual,  although 
Finkin  then  knew  of  the  loss.  But  little  light,  therefore, 
will  be  reflected  on  the  present  question,  either  from  this 
ordinance  or  the  commentaries  on  it.  Emerigon,  it  is  true, 
in  treating  of  insurances  made  by  agents,  (vol.  2,  p,  148,) 
declares  a  policy  void,  "  if  the  principal,  being  informed  in 
time  of  an  accident,  do  not  revoke  his  order."  In  con- 
formity with  this  principle  we  find  a  decision  in  the  court 
of  session,  in  Scotland,  reported  by  Millar,  p.  65.  It  is  the 
case  of  Oreive  against  Younff.  On  the  10th  of  December, 
1799,  Greive  wrote  to  his  correspondent  in  Edinburgh  to 
insure  his  vessel.  This  letter  was  sent  on  the  evening  of 
the  10th  to  the  Press,  five  miles  off,  on  the  London  road, 
where  it  would  be  taken  up  by  the  post  early  the  next 
morning.  The  letter  arrived  at  Edinburgh  about  six 
o'clock  in  the  afternoon  of  the  11th,  and  insurance  was  ef- 
fected. At 'ten  o'clock  on  the  morning  of  the  11th,  the 
ship  sunk  in  the  sight  of  Greive.  The  post  left  the  Press 
usually  before  seven  in  the  morning,  but  oft;entimes  as  late 
as  nine,  ten  or  eleven,  and  sometimes,  though  seld(»m,  not 
before  one  or  two  in  the  afternoon.  On  the  11th  o£ 
December  the  post  did  not  leave  it  till  near  ten.  It  was  de- 
termined that  Grieve  ought,  by  express,  to  have  informed 
his  correspondent  at  Edinburgh  of  the  disaster,  to  prevent 
insurance,  as  he  had  reason  to  think  an  express  would  have 
reached  Edinburgh  in  time  for  that  purpose.  The  cause 
being  removed  into  the  court  of  session,  they  thought  it 
was  not  incumbent  on  Greive  to  send  an  express,  but  being 
eatipfied  that  he  had  time  to  countermand  the  insurance  in 
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Ihe  ordinary  course  of  the  post,  an4  that  it  was  his  duty  tc 
have  done  so,  judgment  was  given  for  the  underwriters. 

In  t\\&  case  of  Fitssherberty.  MaVier^  in  the  king's 
[*231]     bench  *of  England,  an  insurance  was  held  not  re- 
coverable because  the  agent  of  the  assured,  who 
.had  written  hitn  a  letter,  on  the  16th  September,  1782,  in- 
forming him  of  the  sailing  of  a  vessel  in  which  he  had 
shipped  certain  property  on  his  account^  on  which  letter  in- 
surance was  effected,  neglected  to  send  him  information  of 
:her  loss,  which  came  to  his  knowledge  the  next  morning. 
"  The  agent,"  says  Lord  Mansfield,  in  delivering  his  opi- 
nion in  this  cause,  *'  acted  honestly  when  he  wrote  the  let 
ter  \  but  on  the  16th,  at  night,  he  heard  the  ship  was  on 
shore,  and  the  next  morning  he  kn^w  that  she  was  losU 
The  post  did  not  go  out  till  the  aflernoon  of  that  day,  there- 
fore hei  had  full  opportunity  to  send  an  account  of  the  loss." 
This  last  decision,  it  must  be  confessed,  bore  extremely 
bard  on  the  assured,  because  Thomas,  being  his  agent  only 
for  the  purpose  of  making  the  shipment,  it  might  well  bo 
supposed,  by  himself  and  others,  that  his  agency  ceased  as 
soon  as  the  goods  were  on  board,  and  he  had  sent  on  the 
invoice  and  bill  of  lading.     It  proceeds,  however,  as  well 
as  the  case  from  Millar,  on  the  principle  relied  on  by  the 
defendant,  that  orders  for  insurance  must  be  revoked,  after 
A  loss,  where  there  is  a  probability  the  revocation  will  arrive 
in  time.    Nor  will  this  appear  unreasonable,  when  we  re- 
collept  how  much  an  underwriter  is  in  the  merchant's 
power,     ^e  may  lo3e  the  chance  of  insuring^  not  only  by 
hearing  himself  of  the  safe  arrival  of  the  property,  but,  is 
exposed  to. every  possible  diligence  and  activity,  which  in* 
t^rest  will  inspire,  and  which,  of  course,  will  be  exerted  by 
Jthe  other  party  to  prevent  an  insurance  in  such  an  event. 
Not  only  the  mail,  but  expresses,  will  be  resorted  to,  tc 
convey  the  important  intelligence..    If,  then,  a  person  b€ 
permitted,  in  this  way,  to  prevent  an  insurance,  or  an 
order  given,  in  good  faith,  and  thus  deprive  the  assurer  of 
a  premium,  there  is  no  hardship  in  imposing  on  him  a  rea* 
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sonable  diligence,  in  communicating  a  disaster,  so  long  as 
such  information  may  very  probably  be  expected  to  arrive 
in  time.     He  sbojald  not  be  allowed  to  be  active  to  save  a 
premium,  and  passive  in  obtaining  an  indemnity  against  a 
loss,  which  has  happened  early  enough  to  be  communicated, 
by  ordinary  diligence,  to  the  underwriter.     If,  in  the  present 
case  the  Harriet  and  Ann  had  arrived  safe  at  Norfolk  on 
the  same  day  with  the  friends,  no  one  can  doubt  that  Mr. 
Finkin  would  have  tried  to  stop  his  letter  in  transitu,  or 
would  immediately  have  despatched  an  express  to 
Baltimore  or  at  least  have  written  by  ^the  first    [*282] 
mail ;  in  which  case,  insurance  would  not  have 
been  made.    This  arriving  in  a  vessel  on  board  of  which 
was  one  of  his  letters  directing  insurance,  and,  under  ap- 
preheifsions  that  none  was  effected,  are  circumstances  which 
have  very  great  influence  on  our  decision.     He*  had  reason 
to  believe,  when  he  arrived  at  Norfolk,  that  no  insurance 
was  made,  and  must  therefore  have  known  that  it  was  in 
his  power  to  prevent  it.     It  cannot  be  believed  he  was 
unable  to  get  a  letter  into  the  post-offlce,  at  that  place,  and 
still  less,  that  he  was  ignorant   that  his   letter*  to   Mr. 
Stouffer,  which  was  on  board  the  Friends,  would  be  lodged 
there  by  the  captain.     There  is  something  said  of  his 
being  sick  part  of  the  time,  but  it  will  be  remembered, 
that  on  the  1st  of  October,   he  wrote  to  Mr.   Merry, 
and  on  the  16th,  he  was  on  shore.     It  was  as  easy  to 
write  to  Mr.  Stouffer  as  to  Mr.  Merry,  and  if  too  un» 
well  to  go  on  shore,   he  might  easily   have  sent  it  to 
the  post-office.     It  is  not  very  clear  that  he  might  not  have 
obtained  from  the  captain  of  the  Friends  possession  of  hi^ 
own  letter  to  his  partner,  if  he  had  asked  for  it.     Perhaps, 
however,  this  could  not  be  done,  as  masters,  who  arrive  in 
the  United  States,  are,  by  law,  to  deliver  to  the  postmaster 
all  letters  which  are  brought  in  their  vessels.    Be  this  as 
it  may,  Finkin  must  either  be  presumed  conusant  of  the 
law  on  this  subject,  in  which  case  he  would  know  that  his 
letter  would  be  put  in  the  post-office,  or  he  mast  have  in- 
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quired  of  the  captain  what  would  be  done  with  it,  who 
would  have  given  him  this  information.    His  permitting  this 
letter,  then,  to  go  forward,  under  circumstances  of  this  na 
ture,  without  taking  any  one  step  to  counteract  its  effect, 
must  be  deemed,  if  not  a  misrepresentation,  at  least  so  gross 
a  neglect  as  to  vacate  the  contract  altogether.    His  silence 
and  inactivity  could  hardly  have  been  accidental.    A  de- 
signing man  would  reason,  as  it  is  too  probable  he  did, 
*'  My  other  letters  may  not  yet  have  reached  Baltimore ; 
my  only  hope,  therefore,  is  on  the  one  which  will  be  for 
warded  by  the  Captain  of  the  Friends ;  I  will,  then,  let  this 
go  on  and  say  nothing  of  the  accident  until  it  has  been 
acted  on."    Such  reasoning  cannot  be  endured.    It  will 
not  help  the  plaintif!^  to  say  that  the  other  letters,  or  one 
of  them,  might  have  come  to  hand.     To  this  an  answer 
has  already  been  given.    Mr.   Finkin  himself  thought 
otherwise,  and,  at  any  rate,  it  was  no  excuse  for  letting  a 
letter  go  on  uncontradicted,  after  the  loss  was  known.     It 
the  other  letters  had  miscarried,  the  insurance 
[*233]     *  would  have  been  effected  on  the  one  thus  im- 
•  properly  forwarded.     Another  answer  is,  that  as 
this  letter  did  go  on,  he  should  at  least  have  given  the  un- 
derwriters, who  were  so  much  in  his  power,  a  chance  of  re- 
ceiving timely  information  of  the  loss.     Had  this  been  dono 
iand  insurance  affected  on  either  of  the  other  letters,  all 
would  have  been  safe.    The  principle  of  the  decisions, 
which  have  been  cited,  and  which  we  here  adopt,  will  pre- 
vent frauds,  will  place  the  assurer  on  a  more  equal  footing 
with  the  merchant,  will  produce  good  faith  in  transactions 
of  this  nature,  and  not  leave  it  in  the  power  of  a  crafty  or 
designing  man,  to  make  his  own  advantage,  to  the  preju- 
dice of  a  third  person,  of  every  circumstance  which  may 
happen,  be  it  disastrous  or  otherwise.     Upon  the  whole, 
therefore,  after  mature  deliberation,  we  think  the  judge 
who  tried  this  cause  was  mistaken  in  his  charge,  and  that 
it  was,  under  all  the  circumstances  of  this  case,  incumbent 
on  Finkin  to  have  written  to  his  pnrtner,  apprizing  him  of 
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the  loss  of  the  Harriet  and  Ann,  and  that,  not  having  done 
«o,  a  new  trial  must  be  granted,  with  costs  to  abide  the 
event  of  the  8uit(a) 

New  trial 


HALT.0CK   agqinst  KOBINSON. 

t  ft  plaintiff  declare  in  trenpasa  generally,  and  the  defendant  plead  Uberum 
hruTMtUum^  setting  out  tlie  close  with  metes  and  bounds,  the  plaintiff 
«hoa]d  new  assign.  If  he  do  not,  and  conclude  with  an  averment,  it  ii 
iatal  on  special  demurrer.  Amendment  allowed,  on  payment  of  costs, 
after  demurrer  argued,  and  the  judgment  of  the  court  pronounced,  though 
an  amendment  had  once  before  been  granted. 

On  demurrer  quare  clausum  fregiL 

The  plaintiflf  declared  generally,  for  breaking  and  enter- 
ing his  close  in  the  township  of  Brookhaven  The  defend- 
ant pleaded  liberum  tenementum,  specifying  and  setting  it 
out  by  metes  and  bounds.  To  this  the  plaintiff,  without 
new  assigning,  replied  his  own  freehold,  traversing  the  free- 
hold of  the  defendant,  and  concluding  with  an  etlwc paraiua^ 
praying  his  damages.  The  defendant  demurred  specially, 
and  showed  for  cause  a  variety  of  reasons,  but  relied  prin- 
cipally on  the  want  of  a  new  assignment,  and  the  not  con- 
cluding to  the  country. 

Sanfordf  for  the  demurrant.  The  replication,  we  contend, 
is  defective.  The  law  in  actions  of  trespass  is  this :  The 
plaintiff  may  declare  generally  for  a  trespass  in  a  certain 
town,  or  he  may  particularize  the  close,  give  it  a  name,  and 
set  it  out  with  metes  and  bounds.  In  the  latter  case  the 
defendant  is  bound  to  answer  to  a  trespass  in  that  close. 
In  the  former  the  defendant  may  plead  liberum  tenementumj 

(a)  See  this  case,  1  Johns.  Rep.  160,  and  the  special  verdict  on  the  new 
trial  granted  in  the  text,  upon  wliich  the  court  ordered  judgment  Tor  tbt 
defendant 
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and  particularize  the  bcus  in  qrio.  If  this  be  done, 
[*234]     the  plaintiff  has  but  two  *mode8  in  which  to  reply. 

He  must  either  new  assign,  or  admit  the  trespaaa 
committed  in  the  place  specified  in  the  plea,  and  take  i^sue 
on  its  being  the  freehold  of  the  defendant.  If  so,  the  ques- 
tion  then  is,  is  this  such  a  replication  ?  In  all  other  cases, 
where  there  is  not  due  certainty  in  the  first  instance,  it  is 
ground  for  a  demurrer.  In  trespass,  to  compel  to  this  cer- 
tainty, pleaders  have  framed  the  common  bar,  which  drives 
the  plaintiff,  by  a  new  assignment,  to  that  precision  which 
he  ought,  in  his  declaration,  to  have  adopted,  and  takes 
from  him  the  advantage,  he  would  otherwise  acquire  by 
this  general  mode  of  declaring,  of  giving  in  evidence  a 
trespass  in  any  close  in  the  town.  If  it  was  meant  to  rely 
on  the  trespass  committed  in  the  close  specified  in  the  de- 
fendant's plea,  the  plaintiff  should  have  taken  issue  on  its 
being  the  freehold  of  the  defendant,  and  have  concluded  to 
the  country.  Either  of  these  causes  of  demurrer  are  fatal 
to  the  replication. 

TFbocb,  contra.  The  principles  of  pleading,  izi  this  form 
of  action,  are  not  controverted.  As  to  the  replication  in 
question,  in  Lilly,  440,  there  is  a  precedent  exactly  similar. 
The  issue  was  open  to  the  defendant,  who  might  have  taken 
it  on  the  traverse.  Esp.  N.  P.  410 ;  Bull.  N.  P.  «3 ;  Stra. 
871.(a) 

Sanford,  in  reply.  The  entry  in  Lilly  contains  nothing 
incompatible  with  what  has  been  stated.  The  plaintiff 
there  set  out  his  close  with  certainty  by  name.  Therefore 
the  object  of  the  defendant  here  was  answered.  Where 
the  plaintiff  takes  issue  on  the  place,  as  alleged  in  the  plea, 
he  must  conclude  to  the  country.     The  replication  is 


(a)  Baynham  ▼.  MaUtews.  The  rule  lis  wherever  the  whole  sabstanoe  of 
the  plea  ia  pat  in  issue  by  die  replication,  you  may  oondude  to  the  ccMintiy, 
noiwithstandiug  the  traverse.  When  this  is  not  the  casOi  there  most  be  aa 
averment    See  AfanhaUan  Company  v.  AfiOer^  ante^  61,  n.  (&) 
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general  as  the  declaratioD,  and  no  answer  to  the  plea  of 
freehold,  in  the  close  set  forth  by  the  defendant  In  6  Baa 
Abr.  by  Gwillim,  620,  citing  Lutw.  1899,  it  is  laid  down 
tts  settled,  that  when,  to  a  plea  of  libcrum  tenementum^  the 
plaintiff  does  not  new  assign,  he  must  take  issue  on  the 
plea,  and  conclude  to  the  country. 

Kent,  Gh.  J,  The  replication  is  evidently  no  answer  to 
the  plea  of  the  defendant,  setting  forth,  by  speciEc  metes 
and  bounds,  a  particular  close  as  his  freehold.  The  plain- 
tiff replies  only  that  the  close  in  the  declaration  is  his  close, 
but  says  nothing  as  to  the  specific  close  in  the  plea,  which 
is  left  totally  unanswered.  If  the  plaintiff  had  averred  the 
close  in  the  plea  to  be  his,  he  ought  perhaps  to  have  ten- 
dered an  issue.  As,  however,  we  think  the  plain- 
tiff should  have  new  assigned,  *it  is  unnecessary  [*235] 
to  decide  in  what  manner  his  replication  should 
have  conoluded. 

Woods  applied  for  leave  to  amend  on  costs. 

Sanford  re^sted,  as  there  had  been  one  amendment  with- 
out costs,  and  hoped,  if  it  were  granted,  it  would  be  on 
payment  of  those  formerly  incurred. 

Kent,  Ch.  J,  Amend  on  payment  of  the  costs  of  this 
demurrer. 

Judgment  for  the  demurrant,  with  leave  to  amend. 


Van  Cott  against  Negus. 

In  trespAM  in  the  oommon  pleas,  for  running  foul  of  the  plaintiff's  yeesel,  if 
he  recover  only  six  cents  damages  and  six  cents  costSi  he  must  pay  oosia 
to  the  defendant 

Trespass  on  the  case,  brought  in  the  common  pleas, 
against  the  defendant^  for  so  negligently  and  unskilfully 
Vol.  IL  48 
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mana^ng  his  vessel,  that  she  ran  foul  of  and  injured  the 
vessel  of  the  plaintiff,  and  disabled  some  of  his  sailors. 
The  jury  found  a  verdict  for  the  plaintiff  with  six  cents 
damages,  and  six  cents  costs.  It  was  submitted  to  the 
court,  to  determine  whether  the  plaintiff  should  recover  his 
costs,  or  pay  costs  to  ,the  defendant. 

Per  Gur<cnn.    We  think  the  defendant  entitled  to  receive 
costs  from  the  plaintiff. 

Costs  to  the  defendant. 


Schuyler  against  Van  Der  Veer. 

tf  an  award  a'Ate  that  which  is  to  be  done  hj  the  plaintiff  so  nneertaioljr 
that  the  defendant  cannot  compel  performance,  it  is  fatal  on  demurrer, 
though  the  plaintiff  in  his  replication  show  a  breach  in  a  part  that  is 
certain  and  good.  I 

This  was  an  action  on  an  arbitration  bond,  the  declara- 
tion in  the  common  form. 

The  defendant  demanded  oyer  of  the  condition,  which 
was  set  out  in  the  following  words :  "  The  condition  of  this 
obligation  is  such,  that  if  the  above  bounden,  John  Van 
Der  Veer,  his,  &c.,  do  well  and  truly  pay  to  the  above 
named  John  Schuyler,  his,  &c.,  the  full  sum  of  one  hun- 
dred pounds,  of  good,  &c.  on  the  10th  day  of  December 
next,  if  the  said  John  Van  Der  Veer  does  not  abide  by  the 
award  of  ,  arbitrators  indifferently  chosen  to  settle  all 

matters  of  controversy,  then  this  obligation. to  be  void,"  &c. 

To  this  the  defendant  pleaded  no  award. 

The  plaintiff  replied  showing  an  award,  that  all  contro- 
versies touching  the  premises,  in  the  submission  mentioned, 
should  cease ;  that  the  said  John  Schuyler  and  John  Vap 
Der  Veer  should  finish  the  house  between  them,  and 
be  so  far  complete  as  to  board  it  over  the  roof,  and  the 
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floor  all  oomplete,  and  a  chimney,  and  if  the  *said  [*286] 
John  Yan  Der  Veer  should  keep  the  stove,  then 
he  shoald  pay  John  Schuyler  fifty  shillings  for  it ;  that 
Van  Der  Veer  should  pay  Schuyler  eleven  pounds  ten 
shillings ;  that  the  costs  of  the  arbitration  should  be  jointly 
borne,  and  the  parties  pass  receipts  to  each  other  from  the 
beginning  of  the  world.  The  replication  then  stated  a 
breach  in  not  paying  the  eleven  pounds  ten  shillings.  To 
this  the  defendant  demurred,  and  showed  for  causes  that 
the  plaintiff  had  not  alleged  performance  of  what  he  by  the 
award  ought  to  have  done ;  that  the  award  was  uncertain 
and  inconclusive,  in  not  specifying  what  house  Schuyler 
and  Van  Der  Veer  were  to  finish,  nor  the  materials  with 
which,  nor  the  person  for  whose  benefit  it  was  to  be  finished ; 
and  alsK)  in  not  making  it  appear  for  keeping  what  stove 
Van  Der  Veer  was  to  pay,  and  in  not  ascertaining  the  pro« 
portion  of  costs  each  one  was  to  pay,  and  to  whom.  Lastly, 
that  personal  services  were  awarded.  On  this  demurrer, 
in  which  the  plaintiff  joined,  the  cause  now  came  before 
the  court. 

Btldrdh,  for  the  plaintiff.  The  ancient  authorities  obliged 
the  plaintiff  to  show,  after  having  set  iorth  the  award,  per- 
formance on  his  part  of  those  acts  which,  by  the  award,  he 
was  ordered  to  do,  except  when  those  things  to  be  done 
by  the  defendant  formed  a  condition  precedent.  Modern 
adjudications  have  narrowed  these  decisions,  and  reduced 
their  applicability  to  two  cases  ;  1st.  Where  the  acts  to  be 
done  by  the  plaintiff  are  so  doubtfully  set  down,  that  their 
performance  cannot  be  compelled,  and  the  whole  award 
would  be  void  for  want  of  mutuality ;  2d.  Where,  by  the 
terms  of  the  award,  the  acts  which  he  is  to  perform  make 
a  condition  precedent.  Here  nothing  appears  to  be  awarded 
the  defendant  which  he  can  claim  to  his  use,  therefore  no 
acts  to  be  done  by  the  the  plaintiff  which  can  form  a  con* 
dition  precedent  If  it  is  urged  that  there  is  then  a  want 
of  mutuality,  it  is  sufficient  to  say  releases  are  awarded,  and 
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tbat  has  always  been  held  to  be  a  mutual  benefit  Hauru 
V.  Knipe^  1  Lev.  68.  But  allowing  many  of  the  objections 
to  hold,  the  award  is  good  in  that  part  which  orders  the 
payment  of  eleven  pounds  ten  shillings.  It  is  there  the 
breach  is  laid,  and  whatever  may  be  the  fate  of  the  other 
parts,  this,  showing  a  good  cause  of  action,  is  conclusive 
for  the  plaintiff.  In  Fox  v.  Smith,  2  Wils.  268,  the  plead- 
ings were  similar  to  the  present  case,  and  it  was  ruled,  that 
as  the  breach  was  well  as^gned  in  that  part  of  the  award 

which  directed  the  payment  of  sixteen  pounds  ten 
[^87]    shillings,  *and  that  breach  stood  confessed  by  the 

defendant's  demurrer,  the  plaintiff  was  entitled  to 
judgment.  The  reason  is  obvious ;  any  one  breach  is  a 
forfeiture,  and  a  recovery  for  that,  is  a  bar  to  any  fiiture 
action  on  the  same  bond.  So  in  Addison  v.  Oray,  2  Wila 
2&8|  among  a  variety  of  acts  to  be  done,  general  releases 
.and  payment  of  a  specific  sum  were  ordered ;  the  breach 
was  laid  in  not  paying  the  money,  and  it  was,  without 
hesitation,  determined  the  action  wad  well  brought. 

Cody,  contra.  The  condition  of  the  bond  is  in  the  al- 
ternative, either  to  pay  one  hundred  pounds,  or  abide  by 
the  award.  The  non-performance,  therefore,  of  the  award, 
is  not  a  forfeiture  of  the  bond,  for  the  defendant  m^ht  have 
paid  the  one  hundred  pounds  to  exempt  himself  from  its 
performance.  The  plaintiff  therefore,  by  the  mere  allega- 
tion of  a  breach,  does  not  show  any  cause  of  action.  4 
B&c.  Abr.  (old  ed.)  186.  The  court  cannot  presume  the 
one  hundred  pounds  were  not  paid.  The  uncertainty  of 
the  award  is  manifest ;  and  it  may  be  doubted  how  far  any 
averment  could  have  reduced  to  a  sufficient  certainty  the 
vague  expressions  of  "  the  house"  and  '*  the  stove."  If  in* 
tended  for  the  benefit  of  the  defendant,  as  perhaps  the  pay- 
ment ordered,  of  the  eleven  pounds  ten  shilliugs,  may  sug« 
gest,  yet  if  it  be  so  uncertainly  set  forth  that  he  could  not 
compel  performance,  and  performance  is  not  averred,  the 
award  is  bad  in  toto.    Kyd,  169,  170,  173,  174. 


NEW  TOEK,  NOVEMBER,  1804.  287 

Scfaujler  V,  Van  Der  Veer. 

EmoU^  in  reply. .  The  ooe  hundired  pounds  meationed 
in  the  condition  of  the  bond  are  nothing  more  than  a  supei^ 
added  penalty.  It  was  uanece8sai:yY  therefore,  to*  allege 
the  non-payment  Had  it  beeq.paid,  it  ought  to  have 
been  shown  by  the  defendant,  as  it  would  have  constituted 
a  defence  to  the  action.  .  As  ntd  agard  is*  pleaded,  it  may 
be  a  question  whether  the  payment  of  the  one  hundred 
pounds  could  be  urged.  By  such,  a  pliea,  the  defendant 
admits  that  if  there  be  an  award,  and.  a  breach  shown,  he 
is  liable  to  the  penalty  of  the  bond.  To  render,  an  award 
void  for  uncertainty,  it  must  be  sujch  an  uncertainty  as  is 
so  to  the  parties*  ''The  house"  and  ''the  stove"  were 
known  to  them,  and  might  have  been,  identified  by  aver- 
ments. In  Styles  V.  Triatej  (1  Sid.  64,)  an  award  that  one 
should  keep  and  enjoy  ^'  the  goods,"  paying  so  muck  monej^ 
was  held  to  be  a  valid  award.  So,  where  a  certain  sum 
was  directed  to  be  paid  towards  reparation  of  the  house^ 
without  saying  what  Jiouse^  Hopper  v.  Hodcer^  1  £eb.  788. 
It  must  be  intended  Hie  house  bxl^  the  stove  in  the 
pleadings  were  *those  in  dispute  \  and  if  the  award>  [*288] 
be  final,  then  it  is  mutual  within  the  meaning  of. 
the  law. 

• 

LmKOSTON,  J.  The  defendant  has  assigned  ^the  follow* 
ing  causes  of  demurrer: 

1.  That  the  plaintiff  has  not  alleged  his  doing  those 
things  which,  by  the  award,  were  to  be  done  and  |>er^ 
formed  by  him. 

2.  Because  it  does  not  appear  by  what  authority  the 
award  was  made.^ 

8.  Because  the  award  is  uncertain,  and  inconclusive  in 
its  not  appearing  therefrom  ^^tohat  house^  the  parties  were 
to  finish  between  them,  or  with  what  materials,  or  for 
whose  benefit  it  was  to  be  finished;  or  for '^ what  stove'' 
the  plaintiff  was  toreeeive  fifty  shillings,  or  what  costs  the 
parties  were  to  pay,  or  what  proportion  each  was  to  pay, 
or  to  whom  they  were  to  be  paid. 
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4.  Because  that  part  of  the  award  which  relates  to  finiah 
log  the  house,  is  an  award  of  personal  service. 

I  shall  consider  only  the  third  objection,  for  that  being, 
in  my  opinion,  fatal,  renders  it  unnecessary  to  examine 
either  of  the  others. 

The  intention  of  all  parties  to  an  arbitration,  is  to  have 
their  controversies  finally  settled,  and  something  ascer- 
tained which  was  before  doubtful.  Hence,  it  is  a  rule  that 
awards  shall  be  so  plainly  expressed,  as  that  there  may 
remain  no  uncertain tj  as  to  the  manner  in  which  they  are 
to  be  executed.  Each  party  should  not  only  know  what 
he  is  to  do,  but  should  also  be  able  to  compel  the  other  to 
perform  what  he  is  ordered  to  do.  This  cannot  be  the 
case  unless  the  arbitrators  make  use  of  language  which  is 
intelligible  as  well  to  the  parties  themselves  as  to  those  who 
may  be  called  on  to  enforce  their  decisions.  Although 
courts  have  departed  from  the  strictness  with  which  awards 
were  formerly  examined,  and  which  was  a  reflection  on  the 
administration  of  justice,  yet  they  have  not  carried  their 
indulgence  so  far  as  to  dispense  with  their  being  certain,  at 
least  to  a  common  intent.  Without  adhering  to  this  rule, 
an  award  might  be  so  obscure  as  that  neither  party  would 
know  what  he  had  to  do;  in  such  a  case,  if  it  were,  never- 
thele&%  binding  and  final,  great  injustice  would  be  done; 
for  there  could  be  no  recourse  on  the  bond  for  not  perform- 
ing the  award,  and  yet  the  remedy  on  the  original  ground 
of  controversy  would  be  gone.  To  take  the  present  case 
out  of  this  rule,  it  is  said,  that  if  the  award  be  good  in  that 
part  whereof  the  breach  is  assigned,  it  is  sufficient, 
[*289]  and  the  plaintiff  must  *have  judgment,  according 
to  the  decision  in  Fox  v.  Smith  and  Addison  v. 
Oraj/j  2  Wils.  267,  293.  But  there  is  a  manifest  difference 
between  those  cases  and  the  one  before  us.  By  those  awards, 
except  as  to  an  exchange  of  releases,  there  was  nothing  to 
be  done  but  by  one  of  tne  parties.  The  defendant,  in  each 
pf  those  suits,  was  to  pay  the  plaintiff  a  sum  certain,  and 
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stlso  some  costs,  without  mentioning  how  much.  Tho 
court  held,  that  as  the  awards  were  certain  as  to  the  speci- 
fic sums  directed  to  be  paid,  it  was  no  reason  why  the 
plaintiff  should  not  have  the  benefit  of  them  so  far,  especi* 
ally  as  they  thereby  waived  their  right  ever  to  recover  the 
costs,  which  was  an  advantage  to  the  defendants.  This 
rule,  however,  cannot  apply  where  distinct  things  are  to  be 
done  by  the  different  parties ;  for,  in  such  cases,  what  is  to 
be  done  by  the  respective  parties  must  be  set  forth  with 
equal  certainty  ;  otherwise  the  one  may  enforce  that  part 
of  the  award  which  is  in  his  behalf,  while  the  other  can 
have  no  relief  for  such  parts  as  are  intended  to  be  in  his 
favor,  because  of  the  ambiguity  of  the  language  made  use 
of.  Such  is  the  nature  of  this  award.  The  sum  to  be  paid 
to  the  plaintiff,  and  for  non-payment  of  which  this  action 
is  brought,  is  sufiiciently  certain ;  but  it  is  unreasonable  he 
should  receive  this  money,  unless  he  performs,  or  can  be 
compelled  to  perform,  those  things  which  he  is  directed  to 
do,  and  which  must  have  formed  part  of  the  consideration 
for  giving  him  this  sunu  In  other  words,  if  the  defendant 
can  have  no  remedy  against  the  plaintiff  for  what  he  is  to 
perform,  on  account  of  the  uncertainty  in  the  meaning  of 
the  arbitrators,  the  whole  award,  however  explicit  as  to 
what  he  is  to  do,  must  be  nugatory.  It  remains  to  be  ex- 
amined whether  that  be  the  case  here.  The  parties  are 
enjoined  to  finish  "  the  house  "  between  them.  Here  is 
something  to  be  done  by  the  plaintiff,  (and  most  probably 
for  the  defendant's  benefit,)  for  the  omission  of  which  he 
ought  to  be  liable,  and  yet  it  is  very  problematical  whether 
he  might  not  shelter  himself  under  the  uncertainty  of  the 
direction.  What  house  was  to  be  finished  ?  Where  did 
it  stand?  What  were  its  dimensions?  What  materials 
were  to  be  used  ?  When  was  it  to  be  completed  ?  Or  for 
whom?  Nor  can  the  uncertainty  of  the  award  in  this  re- 
spect be  helped  or  removed,  either  by  reference  to  the 
submission,  or  by  the  context  of  the  award,  or  by  anything 
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donnected  with  it.  Nor  does  it  fall  withia those  cases  where 
averments  of  the  party  may  lender  certain  thai  which  is  not 
sufficiently  defined  by  the  arbitrators  themselyea. 
[^40]  An  averment  is  sometimes  ^admitted  to  support 
an  award,  which  has  an  appearance  of  being  un- 
certain, but  when  there  is  no  means  of  ascertaining  what 
is  thus  doubtful,  but  by  travelling  out  of  the  instrument 
altogether,  and  relying  entirely  upon  parol  testimony  to 
show  the  intention  of  the  arbitrators,  the  experiment  is 
dangerous  and  ought  not  to  be  made. 

The  same  uncertainty  prevails  as  to  ^*ihe  stove"  which 
the  defendant  was  to  keep  at  the  price  of  fifty  shillings. 
As  the  house,  it  is  called  JEai'  exocken^  "  Ae  «ftwc."  There 
might  be  several  stoves  in  his  possession.  What  entitled 
it,  therefore,  to  this  honorable  distinction,  or  whether  it 
would  in  that  way  be  known,  even  to  the  parties  them- 
selves, does  not  appear.  But,  as  has  been  already  said,  it  is 
not  sufficient  that  the  parties  understand  the  arbitrators- 
their  language  should  be  intelligible  also  to  those  to  whom 
application  may  be  made  to  give  effect  to  their  decisions. 

Equally  uncertain  is  the  award  as  to  the  costs  to  be 
paid.  To  pay  the  charges  accrued  in  a  particular  suit,  with* 
out  mentioning  the  sum,  is  good,  because  they  may  be 
taxed  by  the  proper  officers;  but  here  no  suit  is  men- 
tioned, nor  does  any  appear  to  have  been  pending ;  and 
if  they  were,  the  costs  or  expenses  of  the  arbitration,  (whidi 
does  not  appear  to  have  been  made  a  rule  of  any  court,)  I 
do  not  perceive  how  they  were  to  be  ascertained. 

Upon  the  whole,  there  is  so  much  uncertainty  in  every^ 
thing  which  the  plaintiff  is^  ordered  to  do  by  this  award, 
that  I  think  it  but  common  justice  to  the  defendant  to  con* 
sider  the  whole  as  void.  My  opinion,  of  course,  is  that  he 
have  judgment. 

Kent,  Ch.  J.  I  am  of  opinion  the  whole  award  is  void 
for  uncertainty.(a)    It  ought  to  appear  from  the  context 

(a)  An  award  directing  "  good  and  sufficient  security  for  the  payment  ii 
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of  the  award,  or  from  the  nature  of  the  thing  awarded,  or 
bj  a  manifest  r^erence  to  something  connected  with  it^ 
what  things  the  parties  are  ordered  to  do.  Kyd,  129, 184. 
Here  is  nothing  to  which  this  award  can  be  referred  for 
explanation ;  and  it  does  not  appear  from  the  award  itself 
what  house,  or  stove,  or  costs  are  alluded  to.  It  speaks 
only  of  the  house,  the  stove,  and  the  €Osts^  without  adding  one 
word  by  way  of  reference  or  explanation.  An  award  may 
be  good  in  part  and  bad  in  part,  provided  the  latter  be  in- 
dependent of,  and  unconnected  with,  the  former.  Willes, 
66.  But  that  does  not  seem  to  be  the  case  here.  The  pay- 
ment of  eleven  pounds  ten  shillings  is  connected 
with  the  costs,  and  the  passing  of  receipts  *must  [*241] 
have  reference  to  some  controversy  about  the 
house.  It  is,  upon  the  whole,  too  vague,  or  rather  sense- 
less a  paper  to  be  the  basis  of  an  action.  Nor  is  there 
equal  justice  by  sustaining  the  suit ;  for  the  mutual  obliga- 
tion about  finishing  the  house,  must  be  intended  for  the 
benefit  of  the  defendant  as  well  as  of  the  plaintiff;  and  if, 
owing  to  the  absolute  uncertainty  of  that  part  of  the  award, 
he  can  have  no  remedy  to  coerce  the  plaintiff  to  perform 
any  part  beneficial  to  the  defendant,  he  ought  not  to  be 
bound  to  pay  the  eleven  pounds  ten  shillings  to  the  plaintiff. 
We  are  to  presume  the  payment  was  to  be  in  consideration 
of  the  efficacy  of  the  preceding  part  which  was  favorable 
to  the  defendant. 

I  am  therefore  of  opinion  that  judgment  be  for  the  de* 
fendant. 

Tompkins,  J.    I  concur  in  the  opinions  delivered. 

Spencer,  J.    Several  objections  have  been  taken  to  the 
award  and  replication. 


tDonej/'  in  two  iiistalments,  is  void  for  uncertainty  ia  not  stating  the  natnra 
of  the  secoritjr,  whether  it  was  to  consist  of  real  or  personal  securitj,  or  to 
vhat  extent    Jackson  v.  Ik  Long,  9  Johns.  Rep.  43. 

Vol.  II.  U 
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1.  That  the  condition  of  the  bond  is  in  the  alternativei 
if  the  defendant  pays  lOOL  if  he  does  not  abide  by  the 
award,  then  the  bond  to  be  void,  and  that  the  plaintiff 
should  have  averred  the  non-payment  of  the  lOOZ. 

This  bond  is  inartificially  drawn.  The  lOOi  mentioned 
in  the  condition,  can  be  regarded  in  no  other  light  than  a 
superadded  penalty,  not  recoverable  in  the  non-payment 
of  the  eleven  pounds  ten  shillings.  When,  therefore,  the 
plaintiff  alleges  the  non-payment  of  the  eleven  pounds  ten 
shillings,  he  alleges  a  substantial  breach  in  the  award.  I 
reject  the  mention  of  the  1002L  as  wholly  superfluous.  It  ifl 
not  an  alternative  imposed  by  the  arbitrators. 

2.  That  the  plaintiff  has  not  averred  the  performance 
of  those  parts  of  the  award  to  be  performed  by  him,  and 
for  the  benefit  of  the  defendant. 

The  payment  of  the  eleven  pounds  ten  shillings  does 
not  depend  on  any  condition  precedent ;  it  is  an  independ- 
ent and  substantive  part  of  the  award.  It  is  said  that  the 
finishing  of  the  house  was  for  the  benefit  of  the  defendant; 
but  this  does  not  appear  from  the  award ;  nor  does  it  ap- 
pear  on  what  account  the  eleven  pounds  ten  shillings  were 
to  be  paid. 

S.  That  all  matters  are  not  decided  on  by  the  arbitra- 
tors. 

.  This  is  not  requisite.  An  award  may  be  good  in  part 
and  void  in  part.  This  award  requires  that  receipts  should 
be  passed  between  the  parties  from  the  begining  of  the 

world  to  the  day  of  the  award ;  it  also  awards  that 
[*242]     all  controversies  *shall  cease.    There  are  some 

parts  of  the  award  faulty,  particularly'  as  to  the 
costs.  But  courts  of  law  have  regarded  awards  with  so 
favorable  an  eye,  as  not  to  suffer  the  good  parts  of  them 
to  be  injured  by  the  bad.  In  my  opinion  judgment  ought 
to  be  rendered  for  the  plaintiff! 

Thompson,  J.  The  objections  taken  by  the  defendant's 
counsel  to  the  plaintiff's  right  of  recovery  in  this  caae^ 
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may  be  considered,  first^  as  against  the  replication;  and 
secoudljy  as  against  the  award  of  the  arbitrators.  The  ex* 
ceptions  to  the  replication  are,  that  the  plaintiff  should 
have  averred  performance  on  his  part,  and  also  should  have 
alleged  that  the  defendant  had  not  paid  the  100^  mentioned 
in  the  condition  of  the  bond,  nor  performed  the  award, 
considering  the  condition  of  the  bond  in  the  alternative* 
The  cases  which  require  an  averment  of  performance  on 
the  part  of  the  plaintiff  are,  where  what  is  awarded  to  be 
done  by  him  is  void,  and  where  his  performance  is  a  con- 
dition precedent  Kyd.  197.  Where  the  award  is  void 
on  his  part,  he  should  suggest  performance  to  remove  all 
objections  on  the  part  of  the  defendant  on  the  ground  of 
want  of  mutuality.  Where  performance  on  the  part  of  the 
plaintiff  is  a  condition  precedent,  it  falls  within  the  general 
rule,  that  where  a  plaintiff's  right  or  interest  commences 
upon  condition  or  act  to  be  done  by  him,  he  must  aver 
and  show  performance  on  bis  part  to  entitle  him  to  recover. 
5  Bac.  Abr.  887.  Neither  of  these  rules,  however,  can  be 
applied  to  this  case.  For  performance  on  the  part  of  the 
plaintiff  is  not  a  condition  precedent,  nor  is  the  award 
wholly  void  as  to  the  acts  to  be  done  by  him.  This  ex- 
ception must  therefore  fail :  nor  do  I  think  the  other  objec- 
tion to  the  replication  well  taken.  The  condition  of  the 
bond  is  inartificially  worded.  But  the  obvious  intention 
of  it  was  to  abide  the  award,  and  not  for  the  payment  of 
the  lOOi  in  any  event  Admitting  it,  however,  to  be  in 
the  alternative,  either  to  pay  the  100/.  or  perform  the 
award ;  it  was  so  at  the  election  of  the  defendant  J£  he 
bad  made  his  election  and  had  paid  the  lOOZ.  he  ought  to 
have  pleaded  it,  which  would  have  been  a  good  answer  to 
the  present  action.  Kyd.  204.  The  rule  that  where  an 
award  is  in  the  alternative,  the  plaintiff  in  assigning  the 
breach  must  allege  that  the  defendant  has  neither  done  the 
one  nor  the  other,  cannot  apply.  The  award  is  not  of  that 
description.  The  alternativCi  if  any,  is  in  the  condition 
of  the  bond* 
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The  exceptions  taken  to  the  award  are,  thai  itis  nol 
mutual ;  that  it  is  not  pursoant  to  the  submission ; 
[*248]  does  not  embrace  *all  matters  in  controversy,  and 
is  uncertain.  The  award  that  the  parties  shall 
pass  receipts  to  each  other  from  the  beginning  of  the  world 
to  the  date  of  the  award,  is  equivalent  to  an  award  of  a 
final  settlement;  and  that  the  parties  should  execute  to 
each  other  general  releases,  which  has  been  unifermly  held 
sufficient  to  render  an  award  mutual.  Kyd,  148,  149.  I 
do  not  see  in  what  respect  the  award  is  not  pursuant  to 
the  submission.  The  sabmission  is  a  general  one  of  aU 
maMers  of  eonJtroversy.  2  D.  &  E.  647.  These  words  are 
sufficiently  broad  to  embrace  every^  subject  of  dispute 
between  the  parties,  and  the  award  purports  to  be  a  final 
settlement  of  all  differences.  Although,  the  submission 
contains  no  power  of  awarding  respecting  costs,  yet  that  is 
held  to  be  a  power  necessarily  incident  to  the  authority 
of  the  arbitrators.  Kyd,  100.  The  uncertaiQty  in  the 
award)  however,  as  to  the  costs,  and  as  to  the  house  to  be 
finished  by  the  parties,  and  the  stove,  which  the  defendant 
had  a  right  to  elect  to  keep,  cannot  affect  the  plaintiff's 
right  of  recovery.  No  breach  is  alleged  in  these  respects ; 
nor  does  it  appear  for  whose  benefit  those  things  were  to 
be  done.  Besides,  I  am  not  satisfied  that  all  these  uncer- 
tainties might  not  be  supplied  by  proper  averments.  •  But 
admitting  the  award  to  be  bad  in  these  particulars,  an 
award  may  be  good  in  part  although  bad  in  part  The 
only  breach  assigned  is  the  non-payment  of  the  eleven 
pounds  te9  shillings,  which  is  a  distinct  and  independent 
matter.    In  this  the  award  is  sufficiently  certain  and  good. 

1  think  the  case  of  Fox  v.  Smith  very  analogous  to  thia 

2  Wils.  267.  The  chief  justice  there  says,  if  the  award  be 
good  in  the  part  whereof  the  breach  is  assigned,  (the  de* 
fendant  having  admitted  the  breach  by  his  demurrer,) 
the  plaintiff  must  have  judgment,  and  in  this  th«  whole 
oourt  concurred. 

I  am  therefore  of  opinion  that  none  of  the  exceptions 
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are  well  takoD,  and  that  the  plaintiff  should  have  judg- 
ment 

Judgment  for  the  defendant 


Deyoe  against  Elliot. 

A  aheriff  caanot  levj  on  goods  bj  virtue  of  ti  JL  fa,  after  the  retcm  daj  'm 
past 

This  was  an  action  against  the  defendaoj;  to  recover  the 
value  of  a  mare,  sold  by  him  to  the  plaintiff. 

The  facts  were,  that  on  the  17th  of  June,  1800,  a  writ 
of  fieri  facias  was  delivered  to  the  sheriff  of  Montgomery, 
against  the  goods,  &c  of  Avery  Herrick,  returnable  on  the 
third  Tuesday,  in  July  then  next  On  the  tenth 
of  November  *follo wing,  Herrick  bought  the  mare  [*244] 
in  question,  and  sold  her  to  the  defendant,  of 
whom  she  was  purchased  by  the  plaintiff.  A  few  days 
after  this,  the  sheriff  levied  on  the  mare  in  the  plaintiff's 
hands,  and  sold  her  by  virtue  of  the  writ,  then  remaining 
unsatisfied. 

The  only  question  for  the  court  was,  whether  a  sheriff 
by  virtue  oi  bl  fiei'i  fadas^  put  into  his  hands  before  the  re- 
turn day,  can  legally  sell  goods  which  the  party,  against 
whose  property  the  writ  issues,  may  acquire,  subsequent 
to  the  return  ? 


Oady^  for  the  plaintiff.  There  is  no  case  exactly  in 
point ;  we  contend,  however,  that  till  the  debt  is  satisfied 
the  writ  will  affect  property  coming  to  the  hands  of  the 
person  against  whom  sued  out;  otherwise  the  officer  who 
begins  an  execution  will  not  always  be  enabled  to  finish 
it  Yet  this  is  what  he  is  directed  to  do.  2  Bac.  Abr.  tit 
Execu.  866.  In  the  case  of  a  levari  facias^  against  the 
lands  of  ecclesiastics,  we  find  the  writ  is  operative  afler  the 
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return*  2  H.  Black.  582.(a)  In  principle  there  is  no  dif* 
ference  between  the  two  executions  hy  fieri  facias^  and  that 
by  a  levari.  Was  it  otherwise  than  as  we  insist,  a  subse- 
quent  execution  might  be  satisfied,  while  the  first  lay  in 
the  sheriff's  hands  totally  unproductive. 

HUdr^hy  contra.  After  the  return  day,  the  writ  is  dead 
in  law.  Its  legal  force  is  totally  exhausted,  and  it  war- 
rants no  kind  of  proceeding.  1  Salk.  821.  1  Yent.  80. 
Yelv.  157.    Hob.  72.   Tidd's  Practice,  886,  tit.  Execution. 

Fer  Curiam.  The  only  question  arising  in  this  case  is, 
whether  a  sheriff  can,  by  virtue  oIvl  fieri  fizcias,  duly  deliver- 
ed to  him  before  the  return  day,  legally  levy  on,  and  sell, 
goods  and  chattels  acquired  by  the  defendant  after  the  re- 
turn day  in  the  execution?  We  think  he  cannot (6)  We  take 
it  to  be  a  generid  principle  that  all  process  must  be  served 
before  the  return  day.  The  utmost  length  the  law  allows 
for  executing  a  writ  is  the  day  whereon  it  is  returnable. 
When  a  sheriff  has  levied  an  execution  in  due  time,  ho 
may  complete  the  same  by  sale  after  the  return  day,  but 
should  he  omit  levying  until  that  day  was  passed,  the  ex- 
ecution is  dead.  If  these  positions  be  correct,  we  cannot 
see  how  goods  purchased  by  a  defendant,  after  the  return 
day  in  an  execution  is  passed,  can  be  taken  and  sold  under 
such  process.     The  only  mode,  we  conceive,  of  getting  at 

(a)  Marsh  v.  IhwcetL  The  reason  the  execution  de  bonis  eodeHastieiB 
Allows  of  levying  rents  and  profits  after  the  return  daj  is,  that  it  is  a  con- 
tinning  execution,  raising  the  debt  out  of  the  profits,  on  which  the  bishop  ia 
ruled  from  time  to  time  to  return  the  sum  levied,  for  after  the  writ  is  actually 
returned,  the  authority  of  the  bishop  is  at  an  end.  For  the  form  of  the  writ 
see  Registr.  300.  Tt  issues  after  a  common  writ  of  execution  sued  out,  and 
A  return  by  the  sheriff  that  the  defendant  is  dericua  hem^ftdaJtua^  nuUumhahenM 
la<eiimf€Bdum^  and  is  in  the  nature  of  a  leoafi  facias^  but  goes  to  the  bishop 
of  the  diocese.    2  Inst  4. 

(b)  His  authority  expires  with  the  writ  If  he  levy  after  the  return  dfy 
by  order  of  the  plaintiff  they  are  both  trespasser&  VaU  ▼.  Lewis  dt  Livinga 
Ibn,  4  Johns.  Bep.  460. 
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such  property  is,  by  procuring  a  return  of  the  execution 
and  issuing  an  cUms,  A  contrary  practice  would  be  mis- 
chievous  and  a  fraud  upon  other  creditors. 

*The  opinion  of  the  court,  therefore,  is,   that     [*2451 
judgment  of  nonsuit  be  entered  pursuant  to  the 
stip'ilation  in  the  case. 

Judgment  of  nonsuit 


Clinton  against  Croswell 

Id  an  action  for  a  libel,  the  court  will  not,  on  the  common  affidavit,  change 
5he  venue  from  the  count/  in  which  circulated  to  that  in  which  printed 
4nd  first  published. 

This  was  an  action  for  publishing  a  libel. 

HopkinSj  on  the  common  affidavit,  moved  to  change  the 
venue  from  the  city  and  county  of  New  York  to  the  county 
of  Greene. 

Biker,  contra,  read  an  affidavit  by  the  plaintiff  stating 
that  he  resides  in  New  York,  and  that  the  suit  was  brought 
for  the  publication  of  a  libel  in  a  newspaper,  published  in 
the  county  of  Greene,  by  the  defendant,  and  which  he  saw 
exposed  to  the  view  of  many  persons  in  this  city,  and  that 
the  plaintiff  verily  believed  the  defendant  was  the  editor  or 
printer  of  said  paper.  On  these  facts  it  was  insisted,  that 
the  affidavit  of  the  cause  of  action  arising  wholly  in  the 
county  of  Greene  was  not  correct,  because  wherever  the 
paper  circulated  a  right  of  action  accrued.  It  was  contend- 
ed to  be  of  more  importance  to  an  individual  to  protect  his 
character  against  libels  disseminated  in  the  place  of  his 
residence,  than  in  a  remote  part  where  he  might  be  scarcely 
known.  Therefore,  in  Pinkney  v.  Collins,  1  D  &  E.  571, 
the  court  refused  to  change  the  ventie  from  the  place  where 
the  libel  was  circulated  to  that  where  printed. 
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Per  Ouriam.  There  is  no  ground  for  the  applicatioD. 
The  defendant  can  take  nothing  by  his  motion,  and  must 
pay  costs  to  the  plaintiff.  [1] 

Motion  denied. 


Candee  agahist  GtOODSPEED. 

If  a  noD-residcnt  plaintiff  sae  by  warrant  belbre  a  justice,  and  will  not  o(m< 
sent  to  an  adjournment  for  more  than  three  days,  in  no  case  can  the  justiof 
a^'oum  over  that  time. 

In  Error,  on  certiorari^  from  a  justice's  court. 

The  plaintiff  was  a  non-resident,  and  the  suit  commenced 
by  warrant. 

The  defendant,  on  account  of  the  inevitable  absence  of 
a  material  witness,  and  after  due  diligence  used  to  procure 
him,  requested  an  adjournment  for  more  than  three  days, 
offering  the  same  security  as  is  required  by  the  8th  section 
of  the  ten  pound  act.  The  plaintiff  refusing  to 
[*24dj  consent  to  the  delay,  the  *justice,  of  his  own 
authority,  adjourned  over.  This  was  alleged  for 
error.        , 

Per  Otiriam,  The  seventh  section  is  too  positive  and 
peremptory  to  be  got  over.  The  justice  had  not  any 
power  to  adjourn  beyond  the  three  days. 

Judgment  reversed. 

[1]  Change  ot  venue  in  an  action  for  libel  dispersed  in  different  conntiof 
will  be  denied,  unless  there  Is  a  decided  preponderance  of  witnesses,  Ao. 
Stf€tY.  King,  4  Cow.  408;  9de  Xkholaan y.  2f<nihrpp^  3  J.  K.  189. 
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Anonymous, 

Being  a  public  officer  affords  no  excuse  for  not  going  to  trial,  nor  does  hto 
cause  acquire  anj  preference. 

It  was  ruled  that  the  causes  in  which  public  officers,  such 
as  the  attornej-geDeral,  district  attorney,  and  the  like,  are 
concerned,  have  no  preference  at  the  sittings  or  circuits ; 
nor  will  such  circumstance  afford  an  excuse  for  not  going 
to  trial  according  to  notice,  or  a  reason  to  refuse  judgment 
of  nonsuit;  it  being  the  duty  of  public  officers  to  provide 
other  counsel  when  they  cannot  themselves  attend ;  and  if 
they  do  not,  it  is  at  their  periL 


Livingston  against  Hastie  and  Patrick. 
The  Same  against  Tyrie. 

A  judgment  recovered  hj  the  United  States  is  a  good  consideration  for  a 
note  to  the  district  attorney,  and  not  inquirable  into  in  an  action  upon  it 
bj  him,  though  satisfaction  be  not  entered  upon  the  judgment  A  note 
given  in  the  name  of  a  firm  for  a  private  debt  of  one  partner  is  void  in 
the  hands  of  the  creditor,  as  against  the  firm,  if  given  without  the  consent 
of  the  partnership,  and  even  as  against  a  friendly  endorser,  endorsing  at 
the  request  of  one  of  the  firm,  and  not  knowing  the  note  was  not  giyen 
for  a  partnership  debt 

These  were  two  actions  brought  by  the  endorsee  of  the 
same  promissory  note.  The  first  was  against  Hastie  & 
Patrick  as  makers ;  the  second  against  Tyrie  as  endorser. 
The  facts  in  each  were  these :  Hastie  had  become  bail  in  a 
suit  by  the  United  States,  in  the  district  court,  and  judg- 
ment had  been  obtained  against  him  on  his  recognizance. 
Being  unable  to  pay  it,  the  plaintiff  (who  was  district  at* 
toruey  for  the  United  States)  agreed  to  take  his  own  note 

Vol.  II.  45 
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with  an  endorser.  Hastie  on  this,  withqut  the  knowledge 
and  consent  of  his  partner,  drew  the  note,  on  which  the 
present  actions  were  founded,  in  the  name  of  the  firm,  and 
prevailed  on  Tyrie  to  lend  his  endorsement.  The  note 
thus  drawn  and  endorsed  was  given  by  Hastie  to  the  plain- 
tiff, but  satisfaction  was  never  entered  on  the  judgment. 
A  verdict  for  the  plaintiff  having  been  taken  by  consent^ 
in  both  suits,  subject  to  the  opinion  of  the  court,  the  cases 
now  came  up  and  were  argued  together. 

Eobinsorij  for  the  plaintiff.  The  consideration  for  the 
note  cannot  be  questioned.  There  was  a  bona  fide,  valid 
existing  debt.  That  satisfaction  was  not  entered  is  imma- 
terial, as  the  note  was  only  a  collateral  security, 
[*247]  and  in  such  cases  the  judgment  *is  always  kept 
on  foot  till  payment  of  the  note.  But  allowing 
the  debt  due  on  the  judgment  not  to  be  a  sufficient  consi- 
deration, there  was  a  still  further  one  ;  forbearance  of  exe- 
cution. This  being  so,  there  was  a  legal  basis  for  the  con- 
tract, to  the  discharge  of  which  one  partner  had  a  right  to 
bind  the  other.  That  the  act  of  one  of  a  firm  is  obligatory 
on  all,  is  a  settled  principle.  But,  however  the  case  may  be 
with  respect  to  the  suit  against  the  makers,  no  objection  to 
a  recovery  can  be  made  in  that  against  the  endorser,  for 
he  can  never  enter  into  an  investigation  of  the  bill. 


Harison  and  Caines,  contra.  The  plaintiff  as  i  public 
officer  could  not  take  the  note  for  a  debt  due  the  United 
States :  and  as  he  knew  the  consideration  on  which  it  was 
given,  it  is  open  to  inquiry  even  by  the  endorser.  But 
there  was  no  consideration,  as  the  forbearance  relied  on 
might  have  been  instantly  superseded  by  an  order  from  the 
United  States  to  proceed.  It  is  true  one  partner  can  bind 
the  other,  but  that  is  only  in  relation  to  partnership  trans- 
actions. He  cannot  for  a  debt  due  in  his  private  capacity 
give  a  note  in  the  name  of  the  firm.  Shirreff  4:  another  v 
WiOcs,  1  East,  48.   The  same  principle  applies  to  both  casca 
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Bobinsorij  in  reply.  The  authority  cited  went  on  the 
fraud  that  was  practised,  and  so  do  all  the  cases,  to  the 
point  relied  on. 

LrviNQSTON,  J.  delivered  the  opinion  of  the  court.  The 
first  question  made  in  this  cause  regards  the  consideration 
of  the  note,  and  the  other  the  liability  of  Patrick,  the  in 
strument  having  been  made  for  the  private  debt  of  Hastie, 
and  delivered  to  the  plaintiff,  who  knew  it  was  not  given 
on  a  partnership  account. 

Whether  the  mere  want  of  consideration,  even  between 
the  original  parties,  can  be  alleged  against  a  promissory 
note,  or  a  bill  of  exchange,  may  well  be  doubted.  It  ia 
not  necessary,  as  in  other  simple  contracts,  to  state  a  con- 
sideration in  the  declaration;  the  instrument  itself  imports 
one,  and  in  this  respect  partakes  of  the  quality  of  a  speci- 
ality. Nor  is  the  plaintiff  bound  to  prove  his  giving  any 
value  for  such  paper,  unless  when  he  sues  as  bearer  of  a 
bill,  transferrable  by  delivery,  and  that  under  suspicious 
circumstances.  Orant  v.  Vanghan^  3  Burr.  1516.  No 
case  can  be  found  where  the  want  of  consideration  alone  has 
been  admitted  as  a  good  defence.  As  against  the  payee, 
the  maker,  it  is  true,  has  been  permitted  to  show,  not  a 
want,  but  a  failure  of  consideration,  and  in  all  cases  he  may 
insist  on  the  illegality  of  it  Chitty,  in  his  treatise 
on  bills,  *says,  that  the  want  of  consideration  may  ]*248] 
be  relied  on,  but  not  one  of  the  decisions  which 
he  cites  will  bear  him  out.(a)  In  Jefferies  v.  Austin^  the 
defendant  was  only  permitted  to  show  the  note  was  de- 
livered in  the  nature  of  an  escrow,  and  it  appearing  that  the 
condition  on  which  it  was  to  take  effefct  had  not  been  per 

(a)  It  has  long  been  settled  that  between  immediate  parties  to  a  note  * 
oonsiieration  is  necessary ;  of  this  the  note  is  prima  fade,  but  not  conclusiye 
evidence^  though  it  turns  the  proof  on  the  defendant  to  show  there  was  none. 
Browns,  Marsh,  Gilb.  Rep.  154;  Jerome  v.  Whitney,  7  Johns.  Rep.  323. 
The  whole  of  the  reasoning  of  the  learned  judge,  on  this  point,  is  extra- 
jadidal,  and,  I  saj  it  with  regret,  is  of  no  authority;  nay,  authority  is  againil 
it     Pear9(m  v.  Pearson,  1  Jo' ins.  Rep.  20. 
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formed,  a  verdict  was  found  for  him.  Str.  674  Here  the 
consideration,  which  had  induced  the  defendant  to  makif 
the  note^  failed,  but  if  he  had  given  it  to  the  plaintiflF,  vo- 
luntarily, as  a  gift,  and  without  receiving  any  value,  this 
would  hardly  have  been  a  good  defence.  So  in  Puget  dt 
Bras  V.  Forbes  and  Oregorj^  Esp.  Rep.  117.  Lord  Lough- 
borough allowed  the  defendants,  in  a  suit  by  the  payee  of 
a  bill  of  exchange,  to  show  that  it  had  been  drawn  before 
they  had  received  any  value  from  the  persons  on  whose  ac- 
count it  was  drawn,  who  had  since  become  insolvent,  and 
that  this  was  known  to  the  payee  at  the  time  he  took  the 
bill,  as  the  general  and  established  custom  of  merchants,  in 
regard  to  bills  of  this  description.  This  decision  in  like 
manner,  proceeds  on  the  principle,  that  the  inducement  for 
drawing  the  bill  being  known  to  both  parties,  to  wit,  an 
expectation  of  funds  from  the  principal,  and  that  failing,  it 
was  unjust  to  exact  payment  of  the  defendant.  The  other 
case  from  Espinasse,  only  settles  that  the  endorsee  of  an 
accommodation  bill,  who  takes  it  knowing  it  to  be  such, 
can  recover  from  the  drawer  no  more  than  he  has  ad- 
vanced on  it.  Wiffen  v.  Roberts,  1  Esp.  Rep.  261.  Nor 
does  what  Lord  Mansfield  says,  in  Lickbarrato  v.  Mastm, 
prove  anything  more  than  that  between  the  drawer  and 
payee  of  a  bill  of  exchange,  the  consideration  may  be  in- 
♦  quired  into  to  prevent  either  of  the  parties  committing  a 
fraud.  This  is  not  denied,  and  means  nothing  more  than 
that  the  drawer  will  be  allowed  against  the  payee,  and  the 
endorser,  against  his  immediate  endorsee,  to  show  what 
was  its  real  consideration,  on  which  the  court  will  decide 
whether  there  ought  to  be  a  recovery  or  not.  But  it  is  not 
necessary,  at  present,  to  decide  how  far  a  total  want  of  con- 
sideration will  form  a  defence,  because  here  there  was  a 
valuable  one,  and  there  is  no  pretence,  on  that  ground,  to 
avoid  the  note.  Against  Hastie  a  judgment  had  been  re- 
covered, in  the  district  court  of  the  United  States  for  the 
New  York  district.  For  the  amount  of  this  judgment,  the 
present  note  was  taken,  payable  in  four  montha     Aa  a 
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prudent  man,  Hastie  no  doubt  took  a  receipt  from  tbe  dis- 
trict attorney,  who  must  have  been  the  attorney  on  record 
in  the  suit  in  which  this  judgmrent  had  been  ren- 
dered, *expres8ing  the  purpose  for  which  the  note  [*249] 
was  taken,  and,  therefore,  although  the  judgment 
was  not  cancelled,  it  would  be  satisfied  by  actual  payment 
of  the  note,  for  which  it  was  given  as  a  collateral  security, 
and  so  would  the  latter  be  discharged  by  paying  the  judg- 
ment. .  This  is  a  common  practice,  nor  are  we  bound  to 
presume  that  the  district  attorney  exceeded  his  powers,  in 
consenting  to  a  suspension  of  the  execution,  on  receiving 
additional  security.  He  probably  acted  in  conformity  to 
his  instructions  from  government,  but,  at  any  rate,  we  are 
not  to  conjecture,  as  it  is  not  in  the  case,  that  he  acted 
without  instructions,  or  in  violation  of  them. 

On  the  other  point,  which  respects  the  liability  of  Patrick, 
there  can  be  no  difficulty.  It  is  certain,  that  the  power  of 
one  partuer  to  bind  the  other  is  very  great,  and  for  the 
purpose  of  trade  it  should  be  so.  When  there  is  a  known 
partnersliip,  it  is  right  that  any  one  dealing  with  either  of 
the  partneu;  as  such,  should  have  recourse  to  all  of  them 
for  his  contracts,  and  if  he  abuse  the  confidence  which  hie 
associates  repose  in  him,  strangers  should  not  suffer.  But 
it  is  not  necciisary  for  trade  that  this  authority  over  each 
other  should  extend  to  matters  totally  unconnected  with 
tbe  objects  of  their  association,  and  which  it  is  impossible 
any  articles  ol  partnership  could  have  contemplated.  Were 
that  the  case,  it  would  put  an  end  to  those  connexions 
altogetiicr.  Ii  can  never  be  the  intention  of  those  who 
form  companivr.i  of  this  nature,  nor  can  it  be  the  expect»- 
tion  of  the  worfd,  that  every  partner  is  to  pledge  the  gene- 
ral responsibility  for  his  private  debts,  contracted  before  or 
after  the  partner,  hip.  When  any  one,  therefore,  takes  a 
partnership  note,  from  one  of  the  company,  for  what  he 
knows  to  be  his  ^  articular  debt,  without  consulting  or  ap- 
prizing the  other  members  of  his  intention,  or  obtaining 
their  consent,  there  is  no  hardship  in  confining  his  remedy 
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to  the  one  whose  debt  it  was.(a)  This  rule  we  adopt  as 
one  that  will  produce  the  least  mischief,  will  preveat  aL 
improper  use  of  the  partnership  firm,  will  confine  persons, 
thus  associated,  within  proper  bounds,  and  will  destroy 
every  inducement  in  strangers  to  obtain,  by  practice  or 
fraud,  a  security  against  the  whole  company  for  the  indi- 
vidual debt  of  any  member.  The- plaintiff  here  knew  the 
note  was  given  for  Hastie's  own  debt,  and  it  does  no«i  ap- 
pear that  Patrick  consented  to  his  name  being  used ;  the 
defendants,  therefore,  must  have  judgment. 

In  1  Esist,  48,  is  a  case  decided  on  the  same 
[*250]  principles.  *T  wo  partners,  prior  to  their  cont«\ion 
with  another  person,  had  contracted  a  debl,  for 
which  they  afterwards  accepted,  in  the  name  of  the  now 
firm,  a  bill,  drawn  by  their  creditor,  who  commenced  a 
suit  on  it.  The  court  were  unanimous  that  the  new  partnei 
was  not  liable  on  this  bill. 

There  is  also  a  case,  decided  by  Lord  Kenyon,  at  nwi 
prius^  of  Arden  v.  Sharpe  and  Oilson^  (2  Esp.  Rep.  624,)  not 
very  unlike  this.  Only  the  party  who  took  the  bill, 
endorsed  by  Sharpe  and  Gilson,  was  informed  by  Gilson, 
one  of  the  partners,  that  the  transaction  was  to  be  concealed 
from  the  other.  The  ground,  however,  on  which  his  lord- 
ship decided,  is  the  same  which  has  been  here  taken. 
"  The  transaction,"  he  said,  "  indicated  that  the  money 
was  for  Gilson's  own  use,  and  not  raised  on  the  partnership 
account." 

We  think  even  in  the  second  suit  the  plaintiff  ought  not 
to  recover.  The  defendant  endorsed  the  note  of  Hastie  and 
Patrick,  as  their  surety,  believing  it  to  be  good  against 
both,  but  in  the  preceding  case,  we  have  determined  it  not 
to  be  binding  on  the  latter,  and  as  the  plaintiff,  who  was 
this  defendant's  immediate  endorsee,  knew  on  what  account 
it  was  made,  and  must,  therefore,  be  presumed  to  have 


(a)  The  partnorsliip  not  being:  liable.    Lamaing  ▼.  6Kawie  A  Tbi  S^dt^  2 
Johns.  Rep.  300 ;  Livingston  v.  BooaeveU^  4  .Johns.  Rep.  251. 
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known  that  it  was  good  against  Hastie  alone,  his  action 
igainst  the  endorsor  cannot  be  sustained.  If  the  plaintiff 
should  have  judgment  in  this  second  suit,  the  defendant, 
who  is  an  innocent  payee  of  the  note,  and  was  unacquainted 
with  the  circumstances  under  which  it  was  issued  would, 
In  another  action,  be  enabled  to  recover  from  the  makers, 
and  in  this  way  the  judgment  just  rendered  would  be  de- 
feated. For,  although  the  party,  who  receives  from  one 
partner  a  note  of  the  company,  for  his  separate  debt,  cannot, 
according  to  this  decision,  maintain  a  suit  against  the  other 
partners,  it  will  not  follow  that  a  holder  of  the  note,  unap- 
prized  of  this  circumstance,  will  labor  under  the  same  dis- 
ability. As  well,  then,  to  prevent  this  consequence,  as  be- 
cauae  the  note  is  not  such  a  ^ne  as  the  party  supposed  he 
was  endorsing,  the  defendant  must  have  judgment.[l] 

Judgment  in  each  suit  for  the  defendant 


Wilcox  against  Woodhall. 

Stipulation  bj  a  oounael  in  the  cause  good. 


The  court  determined  that  a  stipulation,  (see  vol.  1,  p. 
7,  n.(a)  in  a  suit  by  a  counsel,  in  the  cause,  was  as  good 
and  effectual  as  by  the  attorney  on  record. 

[1]  All  the  partners  of  a  firm  are  bouDd  by  a  note  made  hj  one  of  the 
partners  in  the  name  of  the  firm  for  his  iDdlvidual  benefit,  even  though  it  be 
fraudulently  put  in  circulation  as  it  respects  himself  if  the  note  before  ma- 
turity comes  into  the  hands  of  a  bona  fide  holder.  WeUa  y.  Svans,  20  Wend. 
251 ;  CkUskia  Bank  V,  Stall,  15  Wend.  364;  &  C.  18  Wend.  466,  17  Wend. 
524,  22  Wend.  183,  3  HIU,  262 ;  see  cases  6  QUI,  114,  17  Wend.  524,  22 
Wend.  183,  14  Wend.  146,  14  Wend.  133,  5  Wend.  476,  11  Wend.  75,  C 
Coir.  497,  4  Cow.  282,  IIJ.  R.  544. 
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[*251  J  ♦Waddington  against  Chamberlain  and  Clason. 

The  oourt  will  renew  a  rule  for  an  attachment  if  it  has  not  been  forwarded 
bj  the  clerk  in  time  to  be  dulj  served. 

Last  term  the  court  had,  in  this  suit,  granted  a  rule  tc 
show  cause  why  an  attachment  should  not  issue  against 
A.  B.,  but  from  some  accident  in  the  clerk's  office,  in 
Albany,  the  rule  had  not  been  forwarded,  so  as  to  admit 
of  serving  a  copy  twenty  days  before  the  term. 

Jiiggs^  on  these  facts,  moved  to  renew  the  rule  for  the  at* 
tachment,  which  was 

Ordered  accordingly. 


Day  against  Wilber, 

Vacating  roles.  See  HOdrdh  v.  Eourvey,  2  Johna  Gas.  321. 

The  court,  consisting  of  only  Livingston  and  TompkinSi 
Justices,  said,  very  slight  grounds  would  be  sufficient  to 
induce  them  to  refuse  vacating  a  rule,  granted  on  argu- 
ment)  in  full  court. 


MuMFORD  and  Mumford  against  The  (Tolukbian  In- 
surance Company. 

jlotion  fbr  Judgment  as  in  case  of  nonsuit  must  be  in  the  next  term  aAef 
the  neglect 

It  was  ruled,  that  judgment  as  in  case  of  nonsuit  for  not 
proceeding  to  trial,  must  be  moved  for  the  next  term  after 
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the  lachesj  and  the  practice,  according  to  the  case  of  Brandi 
V.  Buckhouff  vol.  1,  p.  113,  was  now  confirmed. 

N.  B. — San/ord  {United  States  Attorney)  mentioned,  that 
by  the  words  of  the  act  it  might  be  moved  for  "  at  any 
time."    But  the  coart  paid  no  attention  to  the  remark. 


CoDWiSE  and  Ludlow  against  Hacker. 

If  in  oroos  suits  one  has  been  referred,  in  which  aU  maj  be  obtained  that 
can  be  gained  by  a  reference  in  the  other,  the  court  will  not  refer  such 
other,  especially  if  there  be  a  poasibilitj  that  by  so  doing  the  report  may 
be  so  apportioned  as  to  throw  the  costs  of  both  on  one  party,  who  by  a 
decision  of  the  court  seems  to  have  a  right  to  a  verdict  in  his  favor  in  one 
of  the  suits. 

Ths  plaintifBs  had  brought  an  action  against  the  defend- 
ant for  disobedience  of  orders.  The  declaration  consisted 
of  two  special  counts,  and  one  for  money  had  and  received. 
A  verdict  having  been  rendered  against  the  defendant,  he, 
in  February  last,  applied  to  set  it  aside,  which  being 
ordered,  (Vol,  1,  526,)  he  instituted,  for  the  recovery  of  his 
wages,  money  laid  out,  &c.,  a  cross  suit,  in  which 
the  general  issue  only  was  pleaded.  On  this  *being  [*262] 
referred,  it  was  agreed,  by  a  consent  endorsed  on 
the  plea,  that  everything  might  be  shown  in  evidence  in 
the  same  manner  as  if  pleaded.  At  the  reference  the 
plaintiffs  in  this  action  perceived  a  report  would  probably 
be  given  in  their  favor,  on  the  money  counts  in  this  suit,  if 
they  could  also  be  referred,  and,  therefore,  gave  notice  that 
they  would  apply  for  permission  to  refer  the  money  countsi, 
in  this  cause,  on  agreeing  to  no  further  prosecute  the 
special  counts  for  disobedience. 

Hiker  (District  Attorney)  resisted  the  application  as  in- 
volving in  the  discussion  points  of  law,  and  being  x^ade 
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th  DO  other  intention  than  to  endeavor  to  g\.'<  the 
rereee  to  apportion  the  balance  thej  migbt  report  dae^ 
tween  the  two  suits,  ajid  thus  give  the  plaintiffs  coits  on 
tb.  The  full  effect  of  this  motion,  he  contended,  had  al- 
idy  been  obtained ;  the  now  plaintiffs  having,  in  the  suit 
ainet  them,  set  off  everything  they  could  against  Hacker's 
mands.  He  argued  that  it  was  plain  the  motion  was 
1y  to  avoid  going  to  trial  on  the  suit  which  they  saw  they 
ist  lose,  because  their  demands  on  the  counts  thiy  now 
ied  on  were  settled  by  the  reference,  and  as  to  thr  special 
unta,  the  former  decision  of  the  court  bad  det  rmined 
ose  against  them. 

TOUKINS,  J.  Upon  an  affidavit  of  the  plaintiJfs,  that  a 
it  of  Hacker  against  them  was  depending  in  ihis  courts 
lich  had  been  referred,  and  that  the  referees,  it  wa?  ap- 
ehended,  were  inclined  to  report  a  balance  in  their  favor, 
the  state  of  the  pleadings  would  admit  of  it,  I  granted  an 
3er,  in  vacation,  to  stay  the  filing  of  the  report  of  the 
ierees  in  the  suit  in  which  Hacker  is  plaintiff,  to  give  the 
lintiflfs,  in  this  cause,  an  opportunity  of  making  the  pre- 
It  application. 

Upon  the  state  of  facts  now  disclosed,  it  appears  to  me 
proper  to  grant  the  plaintiff'  motion.  By  virtue  of  the 
nsent  endorsed  upon  the  general  issue,  in  the  cause  bere- 
bre  referred,  the  plaintiffs  have  their  election  to  have  the 
lance,  which  may  appear  due  to  them,  reported  in  their 
for,  in  that  suit,  or  upon  the  trial  of  this  cause,  to  recover 
:b  balance  under  the  general  counts.  The  circumstance 
it  the  trial  of  the  cause  will  require  the  discussion  and 
asioa  of  important  principles  of  law,  affords  a  strong 
kson  against  the  reference  prayed  for. 
Let  the  plaintifis  take  nothing  by  their  motion,  and  pay 
9  costs  of  resisting. 

Motion  denied. 

i6S]        *N.  B.— Only  Tompkins  and  Livinimton,  Ju» 
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were  present  at  the  application.  The  latter  gave  no 
opinion,  having  been  concerned,  nor  did  the  other  judgeS| 
as  they  had  not  heard  the  motion. 


Williams  against  Smith,  President  of  the  Columbian  In- 
surance Company. 

If  a  plaintiff  delaj  hia  own  verdict,  interest  will  be  taxed  to  him  only  down 
to  tlie  day  when  rendered.  On  granting  a  new  trial,  ooatB  are  allowed 
of  course,  unless  when  expressed  otherwise,  or  for  a  misdirection.  So  il 
the  application  be  denied,  costs  for  resisting  follow. 

The  plaintiff  in  this  cause  had  recovered  for  a  pro  rala 
freight.  Thinking  himself  entitled  to  a  verdict  for  the 
whole,  he,  in  May  term  last,  {autey  18,)  moved  for  a  new  trial, 
which  the  court  refused,  but  said  nothing  as  to  the  costs  of 
application.  The  questions  now  were,  whether  the  defend- 
ant should  be  allowed  them ;  and  whether,  in  taxing  the 
general  costs,  interest  should  be  allowed  beyond  the  day  on 
which  the  verdict  was  given  ? 

Per  Ouinam,  The  costs  of  resisting  the  motion  go  to  the 
defendant  of  course.(a)  As  to  the  interest,  the  plaintifl 
has  himself  been  the  means  of  delaying  payment.  The  cal- 
culation, therefore,  must  be  carried  no  further  down  than 
to  the  day  on  which  the  verdict  was  rendered. 

N.  B. — ^In  another  cause,  between  the  same  parties,  the 
court  said,  that  the  granting  new  trials  was  always  on  pay« 
ment  of  costs,  unless  otherwise  expressed,  or  when  for  the 
misdirection  of  a  judge ;  in  which  latter  case  they  abided 
the  event  of  the  suit. 

(a)  Exceptions  to  the  rule,  that  the  prevailing  partj  is  entitled  to  them. 
Oreen  dh  Mosher  v.  Seals,  post,  256;  WiOianu  v.  Oreen,  3  Caiaes'  Rep.  129; 
Woods  V.  Bart,  3  Gaines'  Rep.  96.  See  arUe,  vol  1,  OiaOand  y.  Merely  15& 
n.  (6.) 
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Fkrbis  against  Smith. 


1  iias  lamed,  with  leftve  to  go  to  Iriil  Dotvllb- 
ling',  the  court,  on  bpecial  circuraatancei,  since  discovered,  will  tseat* 
iile  M  to  going  to  trial,  and  slloir  a  Airtber  time  Tor  Uie  retain. 

tbiR  cause  a  commission  had  issued  to  examine  a  wit 
n  France.  Pending  this,  a  letter  waa  received,  giving 
nation  that  be  was  then  a  prisoner  in  England.  At 
ixi  term  an  application  was  made  for  a  second  com- 
iD  to  be  transmitted  to  England,  which,  aAer  an  in- 
lol  opposition,  wasgranted,  but  not  to  prevent  bring- 
1  the  cause  at  the  circuit.     Previous  to  this  another 

letter  was  received,  specifying  the  witness  to  be  in 
]     confinement  in  a  town  near  Liverpool,  and  evlno- 

ing  that  his  testimony  was  almost  conclosive  on  the 


trt,  on  these  &cts,  and  stating  that  the  commission  had 
tent,  without  a  knowledge  of  the  exact  spot  where  the 
IS  was,  moved  to  vacate  that  part  of  the  last  rule  per- 
g  the  plmntiff  to  go  to  trial  at  the  next  circuit,  and  to 
eight  months  from  the  time  the  commission  issued 
rotuTD. 

Ordered  accordingly. 
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Grebn  and  Mosher  against  W.  and  T.  Seals. 

li  one  of  two  paiinerS)  without  anj  authority  from  the  other,  execute  a 
Joint  bond  and  warrant  of  attorney  in  the  names  of  both,  it  is  void  as 
against  the  partner  who  did  not  sign;  but  if  judgment  and  execution  be 
thereon  entered  up  and  sued  out  against  both,  the  court  will  not  set  them 
aside  on  the  application  of  him  who  did  sign,  nor  even  of  him  who  did 
not  sign,  but  with  respect  to  him  they  would  order  that  no  execution 
should  go  against  his  person  or  gooda  Such  bond  and  warrant  of  attorney 
is  good  against  the  party  oxecuting,  who^  on  a  joint  bond  so  signed,  may 
be  sued  separately,  and  if  the  other  partner  be  proceeded  against  upon  it, 
be  may  plead  rum  eat  fadum.  If  an  execution  be  sued  out  for  more  than 
is  due,  the  court  will  not,  merely  on  that  account^  set  it  aside  if  it  appear 
that  the  sheriff  has  received  instructions,  though  not  endorsed  on  the  writ, 
to  levy  only  what  is  actually  owing,  but  the  defendant,  though  his  appli* 
cation  be  denied,  will  be  entitled  to  costs  if  it  do  not  appear  that  the  direo* 
tions  to  the  sheriff  were  given  before  levy  made. 

This  was  an  application  to  set  aside  a  jadgment  and  exe- 
eution. 


MnoUj  in  support  of  the  motion,  read  an  aifidavit  by 
Thomas  Beals,  stating  that  he  had,  for  a  debt  due  from  him 
and  the  other  defendant,  executed  for  himself  and  partner, 
to  the  plaintiflfe,  a  bond  and  warrant  of  attorney  without 
any  authority  from  William  Seals,  to  sign  for  him.  That 
these  instruments  were  entered  into  upon  condition  of  not 
being  enforced  unless  William  Seals,  who  had  absconded, 
should  do  any  act  which  might  tend  to  embarrass  the  part' 
nership  funds,  and  defeat  the  claims  of  the  plaintiff  and 
other  fair  creditors.  That  since  the  giving  the  above  se- 
curities the  deponent  had  paid  the  plaintiffs  a  large  sum  of 
money,  notwithstanding  which,  and  notwithstanding  Wil 
Ham  Seals  had  done  nothing  to  endanger  or  affect  the  pro< 
perty,  the  plaintiffs  had  entered  up  judgment  on  the  war^ 
rant  of  attorney,  sued  out  a  fieri  facias  for  the  whole  amount, 
and  made  an  actual  levy. 

From  these  facts,  he  contended,  thejudgment  and  execu- 
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tion  must  be  vacated  in  toto.  The  bond  and  warrant  wera 
joint ;  and  it  is  a  settled  principle  that  one  partner  cannot 
bind  another  by  deed.  Harison  v.  Jackson  and  others^  7  D. 
&  E.  207.  Therefore,  as  the  instruments  were  entire,  and 
the  proceedings  were  against  both,  there  could  be  no  ap- 
portionment, and  the  whole  must  be  set  aside  as  void.  The 
conduct  of  the  plaintiff  was  against  good  faith,  and  fraudu- 
lent as  to  William  Beals.  On  this  ground  the  court  in- 
variably interferes  in  a  summary  way.  1  Stra.  40  Doug. 
196. 


Biggs,  contra,  read  affidavits  from  the  attorney  in  the 
cause  and  one  of  the  plaintiffs,  positively  denying  that  the 
securities  were  executed  on  condition,  and  affirming  them 
to  have  been  absolute,  for  a  bona  fide  debt  on  notes  of  hand 
over  due ;  they  admitted,  however,  that  a  payment  had 
been  subsequently  made,  and  execution  sued  out  for  the 
full  amount  expressed,  without  any  endorsement 
[*255]  to  levy  a  less  sum,  but  stated  *that  a  letter 
had  been  written  to  the  sheriff  mentioning  the  sum 
received,  with  instructions  to  levy  only  what  was  actually 
owing. 

This  last  circumstance,  he  said,  was  equivalent  to  en- 
dorsing the  Ji.  fa.  with  the  amount  due.  On  the  other 
points  he  observed  that  however  true  the  principle,  that 
one  partner  cannot  bind  another  by  deed  under  seal  with- 
out a  special  authority,  still  he  who  does  sign  is  bound,  and 
cannot  come  forward  to  have  vacated  that  which  is  obliga- 
tory on  him.  The  applicant  here  was  the  party  that  had 
executed,  who  could  not  be  relieved  against  his  own  vol- 
untary act,  on  a  bona  fde  consideration.  This,  he  argued, 
was  evident  from  considermg  what  the  court  would  do 
was  the  motion  on  behalf  of  the  other  partner.  They 
would  vacate  the  securities  only  as  to  him.  MoUeux  v.  St 
Aubin  and  otfiers,  2  Bl.  Bep.  1133  ;  1  Dall.  119,  establish 
every  position. 
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Livingston,  J.  The  grounds  of  the  application  are,  1. 
That  the  bond  and  warrant,  on  which  the  judgment  was 
confessed,  were  executed  by  Thomas  Beals  for  himself,  and 
in  behalf  of  his  partner,  William  Beals,  from  whom  he  had 
no  authority  for  that  purpose. 

2.  That  judgment  was  entered  in  violation  of  an  agree- 
ment, or  understanding  of  the  parties,  at  the  time  of  giving 
the  bond. 

S.  That  the  execution  has  issued  for  too  much. 

Our  power  of  granting  relief  against  warrants  of  attorney 
unduly  obtained,  or  improperly  executed,  even  after  judg- 
ments are  entered,  is  not  denied,  so  that  nothing  remains 
but  to  examine  whether  sufficient  reasons  have  been  as- 
signed for  a  summary  interference  in  the  present  cosa 

It  is  settled  in  England,  (7  D.  &  E.  207,)  notwithstanding 
an  opinion  of  Lord  Mansfield,  at  nisiprius^  to  the  contrary, 
that  one  partner,  in  consequence  of  the  general  authority 
derived  from  the  articles  of  copartnership,  cannot  execute 
deeds  for  the  other.(a)  Were  it  otherwise,  they  would  be 
enabled  to  dispose  of  the  real  property  of  each  other,  and 
to  create  liens  on  it  without  end.  This  would  render  such 
connexions  more  dangerous  than  they  already  are,  if  not 
discourage  them  altogether.  There  can  be  no  doubt  there- 
fore, that  on  a  plea  of  non  est  factum,  a  verdict  must  have 

(a)  Unless  the  other  be  present,  and  concur,  (BaU  v.  DwisterviOey  4  D.  ft 
B.  313,)  or  the  partner  execnting  have  an  authority  for  that  purpose,  either 
under  seal,  (WiUiams  y.  Wabruley,  4  Esp.  Rep.  220,)  or  given  by  parol  at 
the  time  of  the  execution  of  the  instrument,  after  it  has  been  seen  and  ap- 
proved of  by  the  other.  Mackay  v.  Bloodgood^  9  Johns.  Rep.  285  But  as 
over  the  partnership  effects  each  partner  has  by  law  an  imph'ed  authority  to 
bind  the  other,  a  fair  disposition  under  seal  is  obligatory  on  all ;  and  on  the 
■ame  principle  a  sealed  release  by  one  is  operative  against  the  whole,  {Pier' 
ion  ▼.  Booker,  3  Johns.  Rep.  68,)  and  may,  therefore,  it  would  seem,  be 
pleaded  as  the  release  of  the  firm.  See  Man?iaUan  Company  y.  Ledyardj  1 
Caines*  Rep.  192,  n.  (a)  A  receipt  given  for  a  partnership  debt  liy  one 
partner  by  way  of  set-off  and  in  discharge  of  a  private  debt  is,  if  there  bt 
not  any  collusion  or  firaud,  n  bar  to  an  aotion  by  the  firm ;  cau$a  qua  ntprtk 
Henderson  y.  WiH  2  Camp.  661. 
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been  found  for  the  defendants,  and  that  it  would  be  our 
duty  to  relieve  William  Seals,  were  this  a  motion  at  his 
instance,  or  on  his  behalf.  But,  as  a  judgment  has  been 
entered  on  this  warrant,  and  for  a  fair  and  just  debt,  and 
the  complaint  proceed  from  the  very  person  who  executed 
the  bond  for  his  partner,  we  are  not  disposed,  al- 
[*256]  though  *we  assent  to  the  decision  cited  from  D.  k 
E.  to  listen  to  it 

This  is  at  any  rate  the  bond  of  Thomas  Seals ;  and  al« 
though  joint  in  terms,  yet  being  void  as  it  respects  Wil- 
liam, a  separate  suit  might  be  brought  against  the  former. 
If  so,  we  see  no  reason  for  affording  him  relief  against  this 
judgment  merely  because  the  other  partner's  name  be  sub- 
scribed to  it  without  any  authority.  It  is  permitting  him 
to  allege  his  own  turpitude  to  get  rid  of  that  part  of  the 
contract  which  is  his  own,  and  ought  to  be  binding  on  him. 
Even  if  the  other  partner  were  before  us,  we  should  not 
think  it  necessary  to  vacate  the  judgment,  but  on  the  au- 
thority of  the  case  in  2  SI.  Rep.  1133,  only  direct  execu- 
tion not  to  be  served  on  the  person  or  property  of  William 
Seals,  and  that  only  Thomas  Seals'  interest  in  the  joint 
property  should  be  disposed  of  Sut  such  interposition 
roust  not  be  spontaneous.  William  Seals  himself  must  ap- 
ply for  it  Perhaps  he  is  satisfied  with  what  his  partner 
has  done. 

With  regard  to  the  second  objection,  it  is  enough  to  say 
that  the  fact  is  not  made  out  with  sufficient  certainty  to 
justify  our  setting  aside  the  proceedings  on  that  ground. 
Still  less  does  it  appear  that  more  is  directed  to  be  raised 
by  this  execution  than  is  due ;  and  were  that  the  case  it 
would  be  no  reason  to  set  aside  the  judgment.  If  the 
plaintiffs  neglected  to  give  the  proper  credit  in  the  first  in- 
stance, they  have  since  corrected  the  mistake ;  but  there 
being  reason  to  believe  the  execution  issued  for  too  much, 
there  being  no  endorsement  on  it,  and  it  not  appearing 
when  the  sheriff  was  directed  by  letter  to  levy  only  what 
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was  due,  the  defendants,  although  their  motion  be  denied, 
are  entitled  to,  and  must  have,  the  costs  of  this  application. 

KxNTy  Gh.  J.,  Thomfsok,  and  Spencer,  Justices,  absent 

Motion  denied. 


BeboeK  and  Garritson  against  Boerum. 

If  a  judgment  has  been  entered,  and  execution  sued  ont  for  the  penalty  of  a 
bond,  the  court  will  set  aside  the  execution,  and  order  satisfaction  to  be 
entered,  on  payment  of  the  debt,  and  interest  due  on  the  condition,  with 
the  costs  of  the  suit,  though  the  bond  was  given  for  a  larger  debt  than 
that  mentioned  in  the  condition,  and  for  the  overplus,  %  promissory  note 
had  been  given,  which  is  unpaid,  and  for  which  there  wasi  at  the  'time,  a 
verbal  agreement^  execution  should  be  taken  out  if  it  was  not  duly  honored. 
Ko  more  can  be  levied  by  an  execution,  on  a  judgment  upon  a  bond,  than 
the  sum  due  on  the  condition,  and  costs.  A  notice  signed  with  the  chris- 
tian and  surname  of  an  attorney  is  good,  though  it  have  not  the  additicn 
<^ ''  attorney  for,''  Ac  A  motion  cannot  be  supported  by  an  affidavit,  not 
served,  though  the  matter  it  contain  be  not  known  till  the  day  of  applica 
tion.    A  copy  ought  to  be  served,  and  a  motion  made  on  the  aext  day. 


EvERTSON  moved  to  set  aside  the  execution  issued  in 
this  cause,  and  to  have  satisfaction  entered  on  the  judg- 
ment upon  an  affidavit  stating  that  the  amount  of  the  debt 
in  the  condition  of  the  bond,  on  which  judgment  had  been 
confessed,  had,  together  with  interest  and  costs, 
been  paid  to  the  sheriff^  *who  nevertheless  threat-  [*257] 
ened  to  go  on  and  sell,  in  pursuance  of  the  direc- 
tions he  had  received,  as  the  JL  fa.  issued  was  on  a  judg- 
ment for  the  penalty,  and  the  writ  endorsed  to  levy  more 
than  the  sum  paid. 

He  insisted  that  the  sum  in  the  condition  is  the  actual 
debt  By  the  words  of  our  statute(a)  it  is  made  so.  It 
allows  the  bringing  into  court  the  principal,  interest,  and 


Vol.  n. 


(a)  1  Rev.  Laws,  349,  s.  6 

47 


i 


^ 


257  CASES  m  TEE  SniREME  COITBT. 

-----         I 

Bergen  ▼.  Boeram. 

costs,  in  bar  of  the  suit;  and  though  the  terms  of  the  law 
are,  that  it  be  "  pending  the  action,"  which  may  be  now 
deemed  to  be  at  an  end,  yet  in  Rich.  K.  B.  211,  and  1  SelL 
369,  360,  it  will  be  seen  that  the  courts  of  common  law 
will  extend  the  equity  of  a  statute  in  cases  like  this,  and 
that  by  virtue  of  their  general  controlling  power  over  their 
own  judgments. 

Emott^  contra,  read  counter-depositions,  setting  forth  that 
the  bond  and  warrant,  on  which  the  execution  was  issued, 
were  given  to  secure  a  debt  larger  than  the  condition,  for 
the  surplus  of  which  a  promissory  note  was  made  by  the 
defendant,  payable  at  30  days,  under  an  agreement  that  if 
it  was  not  duly  honored,  the  amount  might  be  levied  by 
execution,  oi>  the  warrant  of  attorney ;  that  the  plaintiffs 
had  also  other  demands  against  the  defendant,  for  bona  fide 
debts,  on  notes  of  hand,  to  the  amount  of  which  the  sheriff 
had  been  directed  to  levy,  but  that  the  whole  did  not  ex- 
ceed the  penalty  of  the  bond,  the  condition  of  which,  to* 
gether  with  interest  and  costs,  had  not  been  fully  satisfied^ 
as,  on  calculation,  two  dollars  appear  to  be  still  due. 

From  these  circumstances,  he  argued,  the  court  had.  xio 
jurisdiction.     At   common   law   they  could   not   relv^^ve 
against  the  penalty,  afber  forfeiture,  because  that,   aft/^x*    » 
lapse  of  the  day,  was,  on  legal  principles,  the  amount  o^  xXie  I 

debt.    To  mitigate  this  severity,  it  was  necessary  to   T^.^^^ 
recourse  to  a  positive  statute.     The  provisions  of     ^■^^^' 
however,  went,  as  had  been  acknowledged,  to  authori  ^^^  ^^ 
interposition  while  the  suit  "is  pending,*'  not  afterM^"^*'^ 
This  court  proceeding  under  the  statute,  cannot  go  b^,^^^^ 
it,  and  equity  alone  is  the  tribunal  to  which  recour^^^ 
be  had.     These  principles  are  to  be  collected  from  ^      -'^^^. 
Abr.  256,  title  Obligation.    If,  however,  the  court  ""^ 

terfere,  it  must  be  on  equitable  principles  alone., 
then,  would  equity  do  ?    It  would  refuse  to  relieve     ^^^ ^ 
the  penalty,  imless  all  fair  and  just  debts  were  discba.:^''^^^  * 
The  defendant^  therefore,  should  have  sworn  the    ^^^ 
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gums  endorsed  are  not  due.    He  is  not  otherwise  entitled 

to  the  &yor  he  asks.    He  that  seeks  equity  should 

♦do  it    Francis's  Max.  1.    The  whole  debt  also    [*258} 

is  not  paid,  and  it  appears  firom  the  affidavits  that 

the  defendant  is  insolvent. 

Evertscn^  in  reply,  was  stopped  by  the  court 

Per  Ouriam.  We  have  no  doubt  of  our  equitable  juris- 
diction. It  would  be  attended  with  the  most  mischievous 
consequences  to  allow  collecting  more  than  is  due  on  the 
condition.  It  would  be  trying  the  equity  of  the  case  in 
this  way.  It  is  against  the  very  form  of  the  contract,  and 
liable  to  great  abuse.  It  would  be  a  deception  on  the 
world,  for  the  condition  which  is  to  discharge  the  judg- 
ment is  on  record.  If,  therefore,  it  was  to  reach  to  other 
demands,  it  would  be  impossible  to  know  what  would 
satisfy  the  debt  As  to  the  two  dollars,  de  minimis  non 
curat  lex.  Take  the  effect  of  your  motion,  with  the  costs 
of  this  application  and  those  of  that  to  the  judge  for  the 
order  to  stay  proceedings. 

Motion  granted. 

\*An  objection  was  taken  to  the  notice  of  motion,  for 
being  signed,  simply,  "Nicholas  Evertson,"  without  the 
addition  of  "attorney  for  the  defendant,"  but  the  court  paid 
no  attention  to  it 

N.  B. — ^It  was  raled  in  this  cause,  that  an  affidavit  con- 
taining new  matter,  could  not  be  read  in  support  of  a 
motion,  though  the  facts  in  it  were  not  known  till  the  day 
of  bringing  it  on.  The  party  should  have  served  copies, 
and  moved  the  next  day. 
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Day  against  WiLBER. 

If  judgment  of  reversal  has  been  pronounced,  and  on  the  next  daj  the  cooH 
improvidently  order  an  amendment  in  the  point  on  which  it  has  proceeded, 
without  notice  of  the  application  having  been  given,  it  will  so  far  vacate 
midi  order  as  to^grant  a  rule,  adfnitting  the  party  to  Bhoyr  cause  against 
such  amendment. 


The  plaintiff  had,  in  the  last  term,  obtained  a  reversal 
of  the  j  udgment  below,  for  a  defect  in  the  return  of  the  oath 
administered  to  the  constable.  See  anifj  p.  139.  So  soon  as 
the  court  had  delivered  their  opinion,  the  plaintiff's  counsel 
left  town.  The  next  day,  Gold,  on  affidavit  that  the  error 
arose  from  a  clerical  mistake  in  copying,  obtained  a  per- 
emptory order  to  amend.  After  the  plaintiff  had,  on  the 
judgment  pronounced,  made  up  his  record,  he  was  served 
with  a  copy  of  the  order  to  amend.  The  application  now 
was  to  vacate  that  order. 

Siniondsj  for  the  plaintiff.  The  rule  for  amendment  was 
iaregular,  because  obtained  without  notice  of  motion.  The 
court  may  certainly  annex  to  its  decisions  any 
[*259]  qualifications  it  *pleases,  and  the  whole  consti- 
tutes one  judgment.  But  when  it  is  pronounced 
without  those  qualifications,  it  becomes  the  unqualified 
right  of  the  person  in  favor  of  whom  rendered,  and  cannot 
be  altered  without  giving  him  an  opportunity  of  being 
heard,  because  that  would  infringe  upon  what  the  law  has 
given  him.  The  court,  therefore,  has  not  power  to  make 
such  an  ex  parte  rule,  as  that  of  last  term,  in  favor  of  the 
defendant.     For  want  of  notice,  then,  it  must  be  vacated. 

SarisoTty  contia.  The  court  has  power  over  its  judg- 
ments during  the  term  in  which  pronounced.  It  is  in  law 
but  as  one  day.  It  was  in  the  breast  of  the  court  till  the 
expiration  of  the  term,  and  might  be  modified  if  they 
pleased. 
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Per  Curiam,  We  ought  to  alter  the  order  complained 
of,  and  give  till  the  first  day  of  next  term  to  show  cause 
against  the  amendment,  that  in  the  mean  time  all  proceed- 
ings' stay,  and  that  the  defendant's  attomeyserve  a  copy  of 
Mr.  Gold's  affidavit  on  the  attorney  of  the  plaintiff. 

Bule  to  show  cause  only. 


ANONYMOUa 

To  warruil  laBoing  a  oommisBioii  before  iamie  joined,  there  must  be  q^ecial 
oircomitancee  diedoeed. 


JoNBS  moved  for  a  commission,  to^  be  directed  to  New 
Orleans,  though  issue  was  not  joined,  nor  the  writ  re- 
turned. 

Per  Ourtam.  There  must  lie  peculiar  circum8tances(a)  tc 
warrant  the  application.  The  intercourse  between  this  and 
New  Orleans  is  constant.  It  is  impossible  to  judge  whether 
the  testimony  asked  for  will  be  material,  before  declaration, 
or  knowing  the  point  in  contest. 

Motion  denied.(2') 


Jackbon,  ex  dem. ^  againsi 

Notice  of  a  nOB-ennmerated  motion  maybe  foran  enaroerated  day,  if  aoooiB 
paoied  with  an  ezcose  for  not  being  given  for  the  first  day. 

The  notice  of  motion  to  set  aside  a  writ  of  possession 

(a)  Brain  ▼.  BodeUcka  and  Shitfera,  vol  1,  p.  73,  S.  P. 

(p)  A  commi»ion  will  be  granted  to  examine  a  aoldier  in  the  servioe  o' 
the  United  States  who  is  expected  to  be  ordered  away,  if  such  a  foet  bf 
ihown  by  affidavit     Cardatt  v.  WUeox,  9  Johns.  Rep.  266. 
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was  not  for  the  first  day  of  term,  nor  for  a  non-enumerated 
day. 

IXker,  contra.  It  is  bad  Though  the  court  allows 
notice  of  a  non-enumerated  motion  to  be  for  another  day 
than  the  first,  still  it  ought  to  be  for  a  non-enumerated 
day. 

Per  Curiam.  If  the  excuse  is  sufficient,  the  notice  is 
good,  though  for  any  day,  notwithstanding  the  court  will 
hear  it  only  on  a  non-enumerated  day. 

Motion  granted. 


[*26()J    *J.  &  S.  Watson  against  Delafibld. 

A  oommiaaion  cannot  be  applied  for  without  notice,  though  the  deoiiiai 
rendering  it  neceBsarj,  be  pronounced  on  the  last  Friday  in  term. 

On  a  motion  for  a  commission,  Pmdleixm  objected  be* 
cause  notice  of  the  application  had  not  been  given. 

Hoffman,  The  decision  making  it  necessary  was  pro- 
nounced only  yesterday,  and  this  is  the  last  day  of  term. 

Per  Curiam.  That  would  have  aflfbrded  a  sufficient  reasoo 
for  not  giving  the  regular  notice,  but  notice  is  requisite  is 
til  cases.    Take  nothing  by  your  motion. 

Motion  den'ied. 
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.    ANOimious. 

t 

▲  new  oonnt  on  the  demise  of  a  new  leeior,  may  on  tenne  be  added  to 
dedaration  in  ^{eotment 

The  application  was  to  add  a  new  count  on  the  demiaa 
of  a  new  lessor. 

Per  Curiam.  Let  the  plaintiff  have  leave  on  the  follow- 
isg  terms.  The-  defendant  have  twenty  days,  after  service 
of  the  declaration  thus  amended,  to  elect  whether  he  will 
continue  to  defend  the  suit,  and  if  he  shall  so  elect,  then  he 
is  to  have  the  costs  usual  in  cases  of  amendment  in  other 
suits,  and  twenty  days  firom  the  time  of  making  such  elec- 
tion to  plead  de  novo  or  abide  by  his  former  plea.  If  the 
defendant  elect  to  proceed  no  further,  then  to  receive  all 
his  costs  up  to  the  day  of  making  such  election. 

Motion  granted. 


PoHBOY  against  The  Columbian  Insurance  C!okpant. 

On  an  application  for  a  new  trial  on  account  of  newly  disoovered  evidence^ 
if  the  infonnation  be  stated  to  have  been  given  by  A.  B.,  a  person  of 
character  and  rtpntation,  affidavits  to  show  he  is  not  worthy  of  credit  may 
be  read. 


BOOEBT  applied,  in  this  case,  for  a  new  trial,  on  an  affi- 
davit of  newly  discovered  evidence  from  A.  B^  a  man  of 
good  character  and  reputation. 

Starr  offered  affidavits  to  show  the  person  from  whom 
the  information  was  derived  was  a  man  not  worthy  of  be- 
lief, and,  in  the  present  instance,  actuated  by  motives  of 
revenge. 
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Bogeri  objected  to  their  being  received,  because  it  waB 
trying  a  man's  character,  in  a  collateral  way,  by  surprise, 
when  he  could  never  expect  to  be  called  on  to  support  it^ 
and  must,  therefore,  be  unprqMiredi 

Per  Curiam,  This  person  comes  forward  in  the  light  of 
a  witness :  every  man  who  does  so  puts  his  gene* 
[*261]  ral  character  in  *issue.  You  have  invited  inquiry 
by  stating  him  to  be  a  man  of  character  and  repu- 
tation. Every  witness  at  a  trial  is  equally  unprepared; 
we  do  not,  therefore,  see  why  we  may  laoi  question  hia 
credibility  as  much  as  if  he  was  before  a  jury.  Bead  the 
affidavits. 

Spencer,  J.  I  dissent  entirely  from  this  determinatiosi 
I  think  it  may  lead  to  very  oppressive  and  serioiis  coniie- 
quences.  A  man^s  character  is  to  be  sifted,  not  from  what 
he  appears  and  says  himself,  but  from  What  others  relate 
of  him.  He  may  not  even  be  present  when  the  informa* 
tion  he  gives  is  made  use  of,  and  must,  therefore,  be  sur- 
prised by  such  an  inquiry.  I  cannot  agree  to  trying  a 
man's  reputation  in  this  manner. 

N.  B. — ^Documents  consisting  of  certificates  and  other 
papers  were  received  in  support  of  the  person's  character: 


Anonymous. 

In  ejectment  it  is  of  ootxrae  to  amend  the  declaration  hy  adding  a  now  oonat 
on  the  demiae  of  a  new  leaaor. 

Jones,  on  a  mere  notice  of  motion  and  affidavit  of  sei^ 
vice,  moved  to  add  a  new  count,  in  a  declaration  in  eject* 
ment,  on  the  demise  of  a  new  lessor.  It  was.  opposed. 
But^ 
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Per  Ouriam.  Take  your  motion  on  the  usual  terms.  If 
the  opposite  side  abaadon  his  defenca  you  pay  all  C08t8.(a) 
Tf  he  vary  it,  the  costs  of  the  former  pleading. 

Motion  granted. 


BEGULA  GENEBALTS. 


Obdebed,  that  every  person  who  hath  been,  or  hereafter 
shall  be,  admitted  to  the  degree  of  attorney  of  this  court| 
and  has  practised  as  silch  for  three  years,  shall  be  admitted 
also  as  counsel  in  this  courts  and  that  the  third  rule  of 
October  term,  1797,  as  far  as  the  same  is  repugnant  hereto, 
be  repealed.(&) 

(a)  a  p.  WimjUe  and  anoUnar  y.  IPDouff<H  Cole  Ga&  Praa  49,  citing  Jac^ 
ion,  ex  dem.  Quackenbosa  v.  Demnia ;  Jackson  y.  Rmgh^  1  Cainea*  Bep.  261 ; 
Webb  y.  WWeie,  ib.  164,  n.  (a.) 

(ft)  The  role  of  Noyember  term,  1803,  bj  which  persons  who  had  been 
admitted  to  the  degree  of  counsellor  at  law  in  anj  other  of  the  United  States, 
%nd  had  practised  as  sach  for  four  years,  were  entitled  to  be  admitted  as 
counsel  in  this  state,  was,  by  the  rule  of  17th  February,  1809,  annulled.  4 
Johns.  Rep.  192. 

By  rule  of  August,  1806,  it  was  ordered  that  no  person,  not  being  a 
natural  bom  or  naturalized  citizen  of  the  United  States,  shall  be  admitted  ai 
an  Bttomey  or  counsellor  of  this  court    1  Johns.  Bep.  628. 
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STATE  OF  NEW  YORK, 
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J.  AND  T.  Walden  against  J.  and  B.  Le  Bot. 

If  ft  Teasel  be^  from  sea  damage^  obliged  to  bear  awaj  to  a  port  of  neoeMit;f 
in  order  to  refit^  the  wages  and  proTislonai  from  the  moment  of  bearing 
awaj  to  the  period  of  sailing  on  her  original  voTage,  oonstitate  a  subject 
of  general  average,  the  proportion  of  which  may  be  recovered  in  an  action 
of  OBamr^paiif  by  the  owners  of  the  ship,  against  the  proprietors  of  the 
caigo^  and  of  coarse  ibr  which  the  underwriters  on  the  cargo  aie  liablOi 
Barker  v.  Phumix  Jna.  Oo^  8  Johns.  Rep.  307. 

Assumpsit  by  the  plaintifib,  owners  of  the  ship  Thomas^ 
against  the  defendants,  proprietors  of  her  cargo,  for  their 
quota  of  a  general  average,  for  wages  and  provisions,  in« 
curred  and  expended,  firom  the  time  of  bearing  away  to 
Norfolk,  in  consequence  of  a  leak  sprung  in  a  violent  gale 
of  wind,  which,  on  consultation  with  the  crew,  rendered  it 
necessary  to  make  for  the  nearest  port,  in  order  to  refit 

The  demand  extended  from  the  moment  of  bearing  away 
to  the  period  of  sailing  in  prosecution  of  the  original  voyage, 
including  the  time  of  detention  in  unloading,  repairing,  and 
loading  again.    The  case  was  submitted  without  argument, 
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the  only  question  being  whether,  under  such  circumstanoeB, 
wages  and  provisions  were  subjects  of  general  averse? 

Kjsnt^  Ch.  J.  delivered  the  opinion  of  the  court.  In  the 
case  of  LeavenworUi  v.  Delafidd  and  Dale^  (vol.  1,  578,)  de- 
cided in  this  court  in  February,  1804,  the  vessel  was  cap* 
tured  and  carried  into  port,  where  she  was  detained  foar 
months,  and  then  liberated.  It  was  there  held  that  the 
wages  and  provisions  of  the  crew  during  the  detention,  were 

to  be  brought  into  a  general  average.    In  this 
[*264]     *case  the  vessel  was  forced  into  port  by  injuries 

received  at  sea,  which  rendered  it  necessary  for  the 
general  safety  to  go  into  the  nearest  port  to  repair.    The 
two  cases  appear,  at  first  view,  to  be   sufficiently  ana- 
logous to  admit  the  application  of  the  same  rule,  but  there 
Is  no  direct  determination  on  the  point  in  the  English  law. 
As  far,  however,  as  the  question  has  been  incidentally 
noticed,  the  opinion  seems  to  have  been  in  favor  of  the 
plaintiff's  claim,  in  this  case,  to  general  average  for  the 
wages  and  provisions  of  the  crew  during  the  detention  at 
tTorfolk.    There  were  some  nisiprxus  decisions  before  Lord 
Mansfield,  which  may  be  considered  as  having  a  remote 
bearing  on  this  question.    In  the  case  of  Fkichtr  and  others 
V.  Poole^  tried  at  the  sittings  in  1769,  the  vessel  was  forced 
into  Minorca  to  repair,  and,  in  an  action  against  the  insurer 
on  the  ship  for  wages  and  provisions  expended  while  she 
was  detained  to  refit,  his  lordship  held  that  they  ness^ 
never  to  be  allowed  against  the  insurer,  as  a  charge  ag^#^ 
the  ship.    Park,  63.    But  afterwards^  in  the  case  of  Lt^ 
ward  V.  (JurUng^  in  which  the  same  qaesti<Ni  arose,  Ix^rd 
Mansfield  admitted  there  were  exceptions  to  the  rule ;  ^^ 
when  it  appeared  that  the  expense  was  absolutely  neoessai^f 
and  occasioned  by  some  of  the  perils  mentioned  in  i^^ 
policy.   Park,  126 ;  Marshall,  464.   This  last  case  has  be^^ 
considered  by  the  two  authors  last  cited,  and  also  by  BuU^ 
J.  in  Da  Cbslts  v.  Kewnham^  as  containing  an  approbatioiii 
by  Lord  Mansfield^  of  the  nile^  that  if  a  Teasel  went  inte 
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port  to  repair  from  necessity,  those  expenses  would  become 
general  average.    I  do  not  think,  however,  that  much  if 
any  reliance  ought  to  be  placed  on  nisi  prius  opinions,  so 
destitute  of  explicitness  on  this  point,  and  in  which  the 
question,  as  to  general  average,  does  not  appear  to  have 
been  mentioaed ;  and  the  same  remark  will  apply  to  what 
fell  from  Bailer,  J.  in  Bobertson  v.  JSwer^  1  D.  &  E.  182, 
The  case  of  Da  Costa  v.  Nswnham,  2*  D.  &  E.  407,  is,  how- 
ever, material  and  important  on  this  subject    In  that  the 
decision  of  the  court  of  K.  B.  approaches  very  near  to  a 
sanction  of  the  above  expenses  as  a  general  average.    It 
was  held,  where  a  ship  is  obliged  to  go  into  port  for  the 
benefit  of  the  whole  concern,  the  charges  of  loading  and  un- 
loading the  cargo,  and  taking  care  of  it,  and  the  wages  and 
provisions  of  the  workmen  hired  for  the  repairs,  become 
general  average.    It  was  not  requisite  in  that  case  to  de« 
cide  whether  the  seamen's  wages  and  provisions  should  be- 
come general  average,  as  the  crew  had  been  discharged ; 
but  the  two  cases  are  very  analogous  in  principle, 
and  ^have  been  so  regarded  by  Park  and  Marshall.     [*265] 
I  cannot  perceive  any  sound  distinction  between 
them.    But  Abbott,  p.  282,  283,  states  the  question  now 
under  consideration  as  one  upon  which  a  reasonable  doubt 
may.  be  entertained,  and  on  which  our  law  books  furnish 
no  decision.     He  seems  rather  to  intimate  his  own  opinion 
to  be  against  the  allowance  of  the  wages  and  provisions  of 
Uie  crew,  although  he  admits,  in  p.  280,  the  expense  of  un- 
loading and  shipping  should  be  sustained  by  general  con- 
tribution.   He  submits  the  following  distinction  for  con* 
sideration ;  that  if  the  damage  to  be  repaired  be  in  itself  an 
object  of  contribution,  the  incidental  expenses  ought  to  be 
so,  otherwise  not.     The  opinion  of  this  author  is  very  re- 
spectable, as  he  is  one  of  the  most  learned  and  accurate  of 
the  English  writers  on  commercial  law.     But  it  is  to  be  ob« 
served  he  states  the  question  as  doubtful,  and  gives  no  de*- 
eided  opinion,  and  his  distinction  is  liable  to  this  objection, 
that  it  is  repugnant  to  the  rule  he  had  already  laid  down. 
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whether  in  such  an  event  the  captain  be  bound  to 
[*267]     keep  the  mariners,  and  whether  it  be  *not  matter 
.  of  contract  among  the  underwriters    on    these 
several  subjects,  that  expenses  of  this  kind,  which  are  in* 
curred  for  the  recovery^  and  not  for  repairing  of  the  pro- 
perty, shall  form  a  gross  average.    But  neither  of  these 
reasons  can  apply  here.    The  disaster  which  compelled   . 
the  Thomas  to  bear  away  for  Norfolk,  befel  the  ship 
alone.    She  sprung  a  leak,  to  repair  which,  so  as  to  pursue 
her  original  voyage,  and  thus  earn  freight,  she  wexit  into 
the  nearest  port.     It  is  true,  it  was  for  the  defendants 
benefit  that  this  course  was  adopted  in  preference     to  let- 
ting the  vessel  sink.    But  this  argument,  if  care     be  not 
taken,  will  prove  too  much. 

£f  masts  or  a  rudder  be  caraied  away  in  a  storm,  or  by 
lightning,  it  will  be  for  the  benefit  of  all  parties  concerned 
that  they  be  replaced ;  but  it  was  never  yet  contended  that 
the  owner  of  goods  was  to  bear  any  part  of  such  eac penae. 
So  if  a  vessel  touch  at  a  port  in  her  voyage,  and  fftr^^re  be 
struck  with  lighting,  it  is  as  much  for  the  shipper's  fcienefit 
that  she  be  repaired,  as  if  the  misfortune  had  happexied  at 
sea,  and  yet,  will  it  be  said,  that  in  such  cases,  too,  t-hese 
charges  shall  be  ratably  paid  ?     To  prevent  this  argix  ment, 
drawn  from  the  benefit  which  shippers  receive,  fronr»  ^^^ 
lending  us,  its  application  should  be  confined  to  g».<lvan- 
tages  conferred  which  do  not  result  from  a  previous  c^^l^?^' 
tion  on  the  party  from  whom  they  proceed.     If  th*  ^J  "^ 
the  effect  of  contract,  or  of  an  antecedent  stipulated  re?  "«rara, 
as  we  shall  presently  see  was  the  case  here,  it  is   i  ^^  ^ 
expect  any  other  renumeration  than  that  which  the      *erma 
thereof  prescribe.    In  the  given  case,  the  freight  ^.^^ 
on  is  all  the  compensation   the  plaintifis  were  to  r^^^^^^^» 
and  in  settling  a  suitable  equivalent,  they  took  into  th  ^  ^ 
mate  the  very  risk  and  expense,   a  part  of  which.      ^^^ 
now  claim  of  the  defendauta    The  detention  of  a       *^^ 
after  capture,  may  emphatically,  and  in  the  sense  ^^^^ 
mentioned,  be  considered  as  for  the  common  beneJU^  her^^^ 
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themselves  should  be  made  a  general  average,  Tiauta  pre 
damno  conferre  debeantj  and  it  was  decided  they  ought  not. 
The  present  dicision  will  not,  therefore,  interfere  with  this 
case  in  the  civil  law.  Independent  of  these  foreign  au- 
thorities,  I  cannot  distinguish  this  case  in  principle  from 
that  of  Zeavenioorth  v.  Delafidd  and  Dale.  It  is  equally 
necessary,  in  both  cases,  that  the  mariners  should  remain 
for  the  purpose  of  proceeding  to  the  port  of  discharge,  as 
soon  as  the  inevitable  misfortune,  the  casus  fortuitus^  creat- 
ing the  delay  is  removed.  The  cargo  might  be  sacrificed 
at  the  intermediate  port,  if  the  crew  were  not  to  be  detained, 
and  the  expenses  of  their  detention,  being  for  the  common 
benefit,  ought  to  be  apportioned  as  a  common  burden.  On 
the  analogy,  then,  between  this  case  and  those  decided  in 
this  court,  and  in  England ;  on  the  ground  of  the  foreign 
decisions,  in  a  case  appertaining  to  the  commercial  law  of 
nations ;  and  on  the  reason  of  the  case,  as  coming  within 
the  spirit  of  the  rule  for  contributions,  we  are  of  opinion 
for  the  plainti£&. 

Livingston,  J.  This  cause  is  submitted,  without  argu* 
nent,  on  a  supposition  that  it  is  governed  by  that  of  Zea- 
vemocrih  v.  Dehfield^  1  Gaines'  Rep.  578,  decided  in  this 
court  in  February  term,  1804.  The  two  cases,  however, 
differ  greatly. 

We  have  as  yet  only  said,  that,  on  a  detention  after  cap- 
ture^  about  which  there  is  no  diversity  of  sentiment  among 
foreign  writers,  moneys  expended  for  provisions  and  wages, 
while  the  vessel  and  cargo  are  reclaiming,  shall  be  borne 
ratably  by  all  the  parties  whose  property  is  in  jeopardy. 
For  this  we  assigned  as  a  reason,  that  capture  being  a  mis- 
fortune, happening  not  to  the  ship  alone,  but  also  to  the 
cargo  and  freight,  and  that  without  any  defect  attributable 
to  the  vessel,  or  fault  in  her  owners,  it  was  reasonable  all 
parties  should  contribute  to  the  costs  and  charges  incident 
to  averting  a  condemnation,  among  which  those  for  wages 
and  provisions  were  indispensable.  It  may  also  be  doubted 
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case  of  refusal  to  do  either,  they  might  have  demanded 
their  goods,  as  they  were  under  no  restraint,  (as  in  Leaven* 
worth  V.  Delafield,  arising  from  capture  or  other  cause,) 
and  have  sent  them  on  by  another  opportunity,  without 
having  anything  to  do  with  the  wages  or  provisions,  or 
other  expenses,  incident  to  the  repair  of  every  vessel.  It 
is  nothing  to  the  shipper  of  goods,  as  it  respects  the  charge 
he  is  at  in  the  transportation  of  them,  whether  the  voyage 
be  lengthened  by  adverse  winds,  or  by  the  springing  of  a 
leak  and  going  into  port.  In  both  cases  the  owner  of  the 
vossel  is  put  to  greater  expense  for  wages  and  provisions; 
but  in  neither  is  the  price  of  freight  increased,  which  will 
become  the  case  indirectly  and  very  often,  if  any  part  of 
this  additional  burden  be  to  be  borne  by  him. 

This  claim,  to  say  the  least,  is  novel  in  our  country ; 
nor  has  it  yet  been  made  with  success  in  Great  Britain, 
although  instances  of  this  nature  must  occur  every  day ; 

never  has  a  shipf>er  been  compelled,  in  that  country, 
[^69]     to  contribute  towards  ^disbursements  of  this  kind. 

The  sense  and  practice  of  the  mercantile  world 
must)  therefore,  notwithstanding  theoretical  speculations, 
be  against  it,  and  these,  in  points  otherwise  doubtful,  are 
entitled  to  consideration*  In  England,  I  understand 
through  *a  channel  which  leaves  no  doubt  of  the  informa- 
tion being  correct,  that  in  a  case  like  the  present,  these 
expenses  are  never  brought  into  a  general  average.  A 
merchant^  if  a  contrary  practice  be  introduced^  will  never 
be  able  v>  calculate,  with  any  certainty,  the  amount  of  his 
frci^zb^  nor  will  he  know  how  to  cover  himself  bv  insur- 
ance.  There  is  no  hardship  in  throwing  the  whole  of  these 
eocpenses,  in  ordinary  cases,  on  the  owner  of  the  ship,  and 
letting  him  look  to  his  policy  on  the  vessel  for  repairs  pat 
on  her,  and  to  his  underwriters  on  the  freight,  for  any 
0xirm  expenditure  for  wages  and  provisions,  which,  being 
a  deduction  fn>m  her  gains  or  earnings,  ought  naturally  to 
be  pai  1  by  those  who  have  underwritten  that  subject  It 
is  btt^  whcr«  it  can  be  done,  and  where  it  does  not  inter- 
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fere  with  certain  well  known  rules,  which  have  been  es- 
tablished  in  the  case  of  jettisons,  and  some  other  losses 
which  are  voluntarily  incurred,  for  the  sake  of  all,  to  let 
every  subject  bear  its  own  loss.  Every  man  will  then 
know  the  extent  of  his  liability,  and  act  accordingly.  In 
cases  like  the  present,  no  injury  can  arise  in  making  the 
separation,  while  frauds  may  be  practised  under  a  contrary 
rule.  On  the  smallest  accident  the  owner,  or  master,  will 
be  tempted  to  go  into  ^rt,  nor  will  he  have  any  great  in* 
ducement  to  shorten  his  stay  there,  so  long  as  he  be  per- 
mitted to  employ  the  crew  in  repairing  the  injury,  (which 
they  will  oftentimes  be  competent  to  do,)  and  to  victual 
and  pay  them  at  the  expense  of  the  owner  of  the  cargo, 
who  has  relied  on  his  contract  to  do  all  these  things  himself. 
For  these  reasons  I  am  for  confining  a  general  contri- 
bution for  eoctra  wages  and  provisions,  to  a  case  of  capture, 
or  where  a  vessel  goes  into  port  to  avoid  an  enemy,  or 
where  some  other  step  is  taken  by  the  master,  wUhoxU  any 
pfrevious  injury  to  (he  vessel  alone,  evidently  for  the  benefit 
of  the  whole,  and  with  the  view  of  escaping  from  an  im- 
pending peril.  All  these  cases  rest  on  the  same  principle. 
No  particular  accident  having  happened  to  the  vessel, 
which  it  is  the  owner's  special  duty  and  interest  to  repair, 
there  is  no  reason  why  he  should  personally  bear  a 
heavy  loss,  which,  in  most  of  the  cases  put,  is  voluntarily 
incurred,  to  prevent  a  general  one,  greater  still. 
Hence,  it  will  result^  and,  perhaps,  a  safer  *rule  [*270] 
cannot  be  followed  than  the  one  suggested  by  Ab- 
bott^ which  is,  that  if  the  injury  to  be  repaired  be  not  ^ 
itself  an  object  of  gross  average,  (and  certainly  the  stop- 
ping  of  a  leak  falls  not  within  this  description,)  neither 
shall  any  of  the  incidental  or  consequential  charges  be- 
come so.  Ka  shipper  be  not  obliged  to  find  materials,  or 
carpenters,  to  repair  injuries,  from  tempest,  or  stranding, 
why  should  ho  be  taxed  to  pay  or  victual  the  crew  ?  Ob- 
vious as  this  difficulty  be,  no  writer  has  hitherto  attempted 
ittf  solution.    A  merchant  suffers  enough  by  the  detentioD 
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of  his  goods.  If  they  come  to  a  fulling  market,  in  oonae* 
quence  of  a  protraction  of  the  voyage,  or  if  damaged,  or 
totally  rained  by  the  springing  of  a  leak,  he  cannot  apply 
to  the  owner  of  vessel  or  freight  for  the  smallest  indemnifi- 
cation. He  must  bear  the  loss  himself,  or  look  to  his  own 
insuraoce. 

But  the  principle,  on  which  the  plaintiffs  expect  to  buo- 
ceed,  is  supposed  to  be  in  the  case  of  Da  Oo$ia  v.  Nipumham^ 
2  D.  &  E.  407.  The  crew  being  discharged  at  the  place  of 
repair,  the  question  which  now  occurs  was  not  directly 
agitated,  nor  was  any  thing  more  determined,  than  that  the 
underwriters,  on  a  vessel,  are  liable  for  *'  wages  and  provi* 
sions  of  workmen  hired  to  refit  her.*'  This  seems  a  self- 
evident  proposition ;  for  as  these  repairs  are  put  on  the 
subject  which  they  have  insured,  not  only  should  they  pay 
for  the  materials,  but  for  the  labor  bestowed  on  them. 
To  get  rid  of  this  responsibility,  it  was  urged  that  the  sail- 
ors being  employed  for  this  purpose,  '*  they  were  bound  to 
woik  without  a  further  allowance,"  and  the  court^  with  all 
the  counsel,  admit  this  would  have  furnished  a  valid  de- 
fence for  underwriters  on  a  ship,  provided  it  had  been  true 
in  point  of  fact ;  but  those  of  thfe  crew,  who  had  been 
hired  after  their  discharge,  were  not  regarded  as  hands  be- 
longing to  the  vessel,  but  as  ordinary  workmen.  The  man* 
,  ner  in  which  the  court  and  counsel  express  themselves 
merits  attention,  and  goes  a  great  way  in  deciding  the  pre- 
sent controversy  in  favor  of  the  defendants,  if  a  point  not 
immediately  litigated  can  be  regarded  as  settled  by  any 
thing  which  judges  may  say.  If  these  wages  had  been 
paid  to  the  sailors  as  such,  the  plaintiffs*  counsel  allowed 
the  defendant  would  have  nothing  to  do  with  them.  *'  Bal 
the  fact,**  say  they,  "  is  otherwise.  At  the  time  the  repairs 
were  going  on,  many  of  the  peraons,  indeed,  who  bad 
served  on  board  the  ship  were  hired,  but  it  was  in  the  ca- 
pacity of  laborers,  and  not  of  sailors."  The  de- 
f*271]  fendant's  counsel,  also,  without  denying  *the  lia- 
bility of  their  client,  if  these  men  were  to  be  oon 
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aidered  as  oommon  workmen,  rely  altogether  on  their  being 
seamen,  and  therefore  not  entitled  to  extra  pay.    Ashurst, 
Justice,  agreed  to  the  law  as  stated  by  the  defendant's  coun- 
sel, but  not  to  the  fact     ''  As  to  the  charge  for  the  sailors' 
work,  had  they  remained  as  such,"  says  he,  '*  on  board,  it 
would  be  fair  that  a  deduction  should  be  made,  but  it  ap* 
pears  that  the  crew  were  discharged  immediately  on  the 
ship's  coming  into  port,  and  there  is  no  reason  why  they 
should  not  afterwards  be  employed  as  laborers,  in  making 
the  repairs,  as  well  as  any  others."    Is  not  this,  in  plain 
terms,  saying  that  the  wages  and  provisions  of  seamen, 
under  a  calamity  of  this  kind,  cannot  fall  on  the  under- 
writer of  a  ship.    Buller,  too,  although  he  refers  to  a  pas- 
sage in  Beawes,  for  the  foreign  law,  on  which  he  gives  no 
opinion,  lays  hold  of  the  same  distinction,  to  make  the  un- 
derwriter liable ;  "  for,"  says  he,  '*  the  crew  had  been  dis- 
cbargedf  ^'  and  those  men  had  been  employed  as  common 
workmen."    I  have  been  thus  particular  in  examining  this 
case,  because  it  is  by  some  supposed  an  authority  in  favor 
of  the  plaintiffs,  whereas^  according  to  my  understanding, 
we  find  recognized  in  it,  without  any  qualification,  the  rule 
on  which  the  defendants  here  rely,  that  the  wages  and  pro- 
visions of  a  crew,  during  a  detention  to  repair,  cannot  be 
brought  into  a  general  average.    In  this  view  it  is  a  very 
strong  case  in  their  favor,  and  so  it  has  ever  appeared  to 
me.    But  this  is  not  the  only  British  authority  of  the  kind. 
Lord  Mansfield,  in  the  case  of  FeUcher  and  others  v.  Poole^ 
(Sitt.  after  Easter,  1769,  Park,  52,)  declared,  that  wages  and 
provifiions,  expended  while  a  ship  is  refitting,  after  a  storm, 
oould  never  be  allowed  against  an  insurer  on  the  vessel. 
Much  leass,  then,  can  they  be  demanded  of  an  owner  or  un- 
derwriter on  goods.    Mkn  v.  /feofe,  Sitt.  after  Hil.  1785 ; 
Marsh.  61 ;  1.  D.  k  E.  127.     Buller,  too,  on  a  trial  before 
him,  ruled,  that  a  charge  for  wages  and  provisions,  during 
a  detention  like  the  present,  oould  not  be  recovered  on  a 
policy  on  the  ship  and  goods,  but  that  the  freight  alone 
was  liable  for  it. 
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It  is  also  settled  in  Bobertson  v.  Euoer^  that  the  expenao 
or  wages  and  provisionns,  oocasioed  bj  an  embargo,  which 
is  a  stronger  case  than  this,  cannot  be  recovered  on  a  policy 
on  the  ship.  This  case  is  cited,  although  it  be  that  of  an 
embargo,  for  the  purpose  of  quoting  what  fell  from  Mr. 
Justice  Buller,  and  which  applies  strongly,  and  immediate- 
ly, to  the  point  before  ua  "  If,"  says  he,  "  the  ship  had 
been  detained  in  consequence  of  an  injury  re- 
r*272]  ceived  in  a  storm,  though  *  the  underwriters  must 
have  made  good  the  damages,  yet  the  insured  could 
not  have  claimed  the  amount  of  wages  or  provisions,  dur- 
ing the  time  spent  in  repairing.  '  The  court,"  he  proceeds, 
"  only  look  to  the  subject-matter  of  the  insurance.  Here 
the  ship  was  safe,  and  the  wages  and  provisions  are  no  part 
of  the  thing  insured."  It  will  at  once  be  perceived  that 
this  reasoning  applies  with  double  force  against  ren- 
dering an  owner  of  goods,  or  their  underwriters,  liable  for 
expenses  of  this  kind. 

If  there  be  any  foreign  author  who  thinks  differently,  his 
dictum  will  not  be  found  to  be  supported  by  the  best  and 
more  ancient  writers  on  the  law  of  insurance.  Vol.  1. 624. 
Emerigon,  after  inquiring  '*  whether  the  expenses  of  re- 
pair and  continuing  in  port  to  refit,  after  an  accident  ol 
this  kind,  are  to  make  a  general  average  ?"  informs  us,  that 
the  Bhodian  law  decided  in  the  negative,  and  then  cites 
many  celebrated  authors,  (Faber,  Vinmus,  Duarenus^ 
Kuricke,  Loccenius,  Devicq,  Boccus  and  Marquardus,) 
who  approve  of,  and  adopt  this  decision.  The  reason  they 
assign  is,  "  that  such  expenses  are  incurred  for  the  purpose 
of  enabling  the  vessel  to  pursue  her  voyage,  rather  than 
with  a  view  of  preserving  the  merchandise." 

The  same  principle,  says  this  profound  lawyer,  s6ems  to 
have  dictated  the  eleventh  article,  respecting  freight,  which 
obliges  "  a  shipper  to  wait  while  a  vessel  is  repairing,  or  to 
pay  freight,"  but  the  ordinance  does  not,  he  continues,  re* 
quim  him  to  contribute  to  the  expenses  of  refitting,  or  thoM 
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caused  thereby.    The  same  decision,  he  adds,  is  to  be  found 
in  the  laws  of  Oleron. 

Thus  far  there  appears  but  one  opinion  among  elemen- 
tary writers,  for  although  they  make  no  particular  mention 
of  wages  and  provisions,  it  is  evident  from  other  expres- 
sions, they  must  have  included  them  in  the  exemption,  to 
which  an  owner  of  goods  was  entitled.  Being  a  charge  as 
much  arising  out  of  the  peril  encountered  as  any  other,  they 
could  perceive  no  reason  for  a  distinction,  the  merit  of 
which  is,  perhaps,  exclusively  due  to  Ricard,  who  is  men- 
tioned by  Emerigon  as  the  first  who  undertook  to  differ  from 
all  the  authors  whom  he  had  just  named.  He  then  cites 
his  opinion,  which  no  «»ubsequent  writer  has  ventured  to 
approve  in  its  whole  extent ;  for  the  repairs  of  a  ship,  after 
a  storm,  are  by  him  brought  into  general  average,  as  well 
ad  seamen's  pay  and  provisiona  In  tnith,  he  excepts 
nothing,  but  includes  every  expense  occasioned  by  the  dis- 
aster. Indeed,  if  he  be  right  in  throwing  any  one 
of  these  items  into  a  general  average,  he  *must,  [*273J 
probably,  be  so  throughout.  For  why  shall  the 
pay  of  the  crew  be  a  general,  while  the  wages  of  the  work- 
men are  a  particular,  average  ?  Or  why  shall  the  provi- 
sions of  the  former  fall  under  one  description  of  averages, 
and  those  of  laborers  under  another  ?  Or  why  must  the 
cost  of  a  mast  be  borne  by  the  owner  himself,  or  his  under- 
writer while  the  charge  of  keeping  the  sailors,  while  it  is 
putting  in,  must  be  divided  between  freight,  ship,  and 
cargo? 

Ricard^  no  doubt,  found  it  difficult  to  make  a  distinction, 
and  therefore  determined  not  to  diflFer  by  halves  from  the 
jurists  who  had  preceded  him.  As  he  is  perhaps  the  only 
writer  (for  Beawes  only  copies  what  he  says)  who  is  found 
to  maintain  this  doctrine,  I  shall  be  excused  for  adhering 
to  an  opinion  which  is  certainly  sanctioned  by  far  the 
gi'cater  part  of  those  who  have  left  us  their  sentiments  on 
the  subject.  This  will  appear  to  be  the  case  to  any  one 
wlio  will  be  at  the  trouble  of  consulting  Emerigon^  who,  it 
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is  proper  to  observe  here,  admits  that  the  practice  of  th€ 
French  courts  of  admiralty,  contrary,  howerer,  to  the  civil 
jarisprudence  of  the  country,  contbrms  to  the  opinion  of 
Ricard  as  iar  only  as  respects  the  expenses  of  unloading 
and  reloading  and  the  wages  and  provisions  of  the  crew. 

Another  argument  against  making  these  expenses  a 
matter  of  general  assessment,  arises  from  the  extreme  diffi- 
culty and  embarrassment  which  must  ever  attend  the 
adjustment  and  collection  of  them.  To  value  the  vessel, 
freight,  and  goods,  so  as  to  do  justiee,  is  never  an  easy 
task.  In  the  case  of  a  general  ship,  and  fifty  or  more 
shippers,  as  may  well  happen,  what  trouble  will  not  the 
owner  have  to  discover  the  just  value  of  every  man's  inte* 
rest,  and  what  disputes,  vexation,  and  delay  must  he  sub- 
mit to,  before  he  receives  one  half  that  is  due  to  him  ?  To 
recover  one  hundred  dollars  for  wages  and  provisions,  he 
may  have  to  look  to  as  many  shippers,  and  have  a  oontro* 
versy  with  every  one.  All  this  may  be  avoided  by  making 
these  expenses,  as  naturally  they  are,  a  particular  aver* 
age. 

My  apology  for  the  length  of  this  opinion  will  be  found 
in  the  importance  of  the  question,  than  which  few  can  occur 
more  interesting  to  the  mercantile  world.  I  sincerely  hope 
that  the  inoonveniencies,  which  are  apprehended  from  a 
practice  under  the  rule  which  it  has  been  thought  fit  to 
adopt,  may  exist  in  imagination  only. 

Upon  the  whole,  as  the  injury  which  happened 
[*274]  here  was  *not  in  itself  an  object  of  general  contri- 
bution ;  as  the  plaintiffs  were  under  contract  to 
repair^  victual,  and  Tnan  their  vessel,  throughout  the  voy- 
age, or  lose  their  freight;  as  the  defendants  received  no 
benefit  but  what  the  plaintifl^  were  under  positive  stipula- 
tion to  confer ;  as  their  own  and  not  the  common  interest 
was  the  sole  object ;  and  as  a  contrary  rule  may  produce 
great  inequality,  embarrassment,  and  delay,  my  opinion  is, 
^hat  the  charge  for  these  ex^  w^gea  and  provisions  is  a 
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pnrticalar  average,  to  be  borne  by  the  freight  only,  and 
tbat^  therefore,  the  defendants  ought  to  have  judgment.(a) 

Judgment  for  the  plutntil&. 


IIenshaw  against  The  Marine  Insurance  Company. 

Where  the  termini  of  the  voyage  insured  are  preserred,  it  la  onlj  a  deviation 
to  touch  at  any  intermediate  port ;  and  though  it  be  resolved  on  h^or% 
the  voyage  commence,  it  is  not  (»  that  account  an  altered,  or  different 
voyage  from  the  one  described  in  the  p(^cy,  and  the  insnrer  will  be  liable 
for  any  loss  before  arriving  at  the  dividing  point  Wages  and  provisions 
are  subjects  of  general  average  from  the  time  of  being  obliged  to  bear 
away  to  a  port  of  necessity  in  consequence  of  injuries  received,  and 
ittooverable  under  a  policy  on  the  ship.  If  the  points  intended  to  be  relied 
on  in  argument  have  not  been  subjoined  to  tbo  case  made,  service  of  a  copy 
of  them  on  the  judges  and  adverse  party  at  the  time  of  bringing  on  the 
argument  is  sufficient 

On  a  policy  of  insurance  upon  the  body  of  the  brig 
Friendship,  "at  and  from  Newry,  in  Ireland,  to  New 
York." 

Previously  to  the  sailing  of  the  vessel,  the  master,  in 
conjunction  with  the  agents  of  the  assured,  entered  into  a 
written  contract  to  land  some  passengers  at  Halifax,  in 
Nova  Scotia,  under  a  penalty  of  five  hundred  pounds.  The 
vessel,  however,  cleared  out  at  Newry  for  New  York,  but 
in  proceeding  down  the  St.  George's  or  Irish  channel,  and 
l^efore  she  had  reached  the  dividing  point  to  turn  off  to 
Halifax,  she  struck  on  a  rock,  in  consequence  of  which  it 
was,  after  consultation,  deemed  necessary  to  bear  away  for 
Dublin,  in  order  to  refit.  For  the  expenses,  it  became  in- 
dispensable to  take  up  money  on  bottomry.  After  doing 
ivhich,  and  completing  her  repairs,  the  vessel  sailed  on  her 
voyage  by  the  way  of  Halifax,  where  she  landed  her  pas- 

(a)  Sec  Leavenworth  y.  Ddafldd^  1  dunes'  Rep.  678,  n.  (oj 
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amounts  to  nothing.  This,  therefore,  shovra  that  the  law 
is  not  settled  even  in  England ;  we  may  then  be  allowed 
to  investigate  this  point  on  principle.  If  so,  the  English 
adjudications  cannot  be  supported.  Millar,  when  speak* 
ing  of  the  reasons  on  which  insurance  law  should  proceed, 
is  deserving  of  the  highest  consideration.  In  page  392,  he 
says,  ''  to  vary  in  the  smallest  particular  from  the  original 
plan  of  the  voyage,  constitutes  an  aMeraiionJ^  The  reason- 
ing in  this:  a  deviation  arises  after  the  voyage  is  begun; 
an  alteration  when  the  original  plan  is  previously  departed 
from.  In  431,  Millar  puts  this  question :  "  Suppose  the 
assured  owners  have  taken  on  board  a  consignment  to  a 
different  port  than  that  specified  in  the  policy  \  will  it  free 
the  underwriter?"  He  thinks  it  ought,  because  it  is  ''a 
variation  in  the  plan  of  the  adventure  adopted  previous  tp 
the  commencement  of  the  risk."  He  argues  that  an  inteu* 
tion  to  alter  the  voyage  destroys  the  contract.  The  agree- 
ment by  the  policy  is  to  pursue  the  voyage  in  the  most 
direct  course.  When  it  is  to  be  prosecuted  in  another,  it 
takes  away  the  option  of  the  captain  and  comes  within  the 
distinction,  refi.ned  as  it  is,  of  Middlewood  v.  Blokes,  The 
distinction,  however,  is  purely  fanciful ;  for,  a  voyage  from 
Newry  to  Halifax,  and  from  Halifax  to  New  York,  can 
never  be  the  same  voyage  as  one  from  Newry  to  New 
York.  It  is  incongruous  to  say  that  wages  and  provisions 
are  subjects  of  general  average,  when  the  owner  is  bound 
to  have  his  vessel  in  such  a  situation  as  to  carry  her  load- 
ing, and  his  compensation  is  in  his  freight. 

Jones,  in  reply.  The  policy  here  is,  at  and  from.  The 
risk,  therefore,  was  commenced.  Allowing,  then,  the  dis- 
tinction taken  as  to  previous  and  subsequent  alterations, 
we  are  still  entitled  to  recover  within  the  words  of  the 
policy. 

Kent,  Ch.  J.  delivered  the  opinion  of  tne  court  The 
•ourt  are  of  opinion  that  the  previous  intention  to  toucb 
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at  Hali&x  did  not  xxuike  it  a  different  voyage,  as  the  iar- 
miniy  as  well  as  the  substantial  object  of  the  voyage  de- 
/tcribed  in  the  policy,  and  of  the  voyage  upon  which  the 
vessel  sailed,  were  the  same.  This  point  is  considered 
as  settled  in  the  English  law,  by  the  cases  of 
^Carter  v.  Ryyal  Ex.  Ass.  Co.,  2  Stra,  1249;  Thel-  [*277J 
hisson  V.  Ferguson^  Doug.  346,  (361  of  3d  ed. ;) 
Kewlsy  v.  Ryariy  2  H.  BL  343,  and  Middkwood  v.  Blahes^ 
7  D.  &.  E.  162.  The  same  question  arose  in  this  court 
in  the  case  of  SUva  v.  LoWy  decided  in  October  term, 
1799.  The  voyage  there,  as  described  in  the  policy,  was 
from  Wilmington,  in  North  Carolina,  to  Falmouth ;  but, 
previous  to  sailing,,  the  captain  declared  his  intention  to 
touch  at  New  York  for  seamen ;  and  one  question  in  the 
cause  (which  was  t^ice  argued)  was,  whether  the  sailing 
under  that  declared  intent  was  a  distinct  voyage?  All  the 
above  cases  were  reviewed  and  considered,  and  upon  that 
question  the  majority  of  the  court  were  of  opinion  that  it . 
was  to  be  deemed  still  the  same  voyage.  The  second  point 
was  decided  this  very  term  in  the  case  of  Wakkn  v.  Le 
Boy.  The  only  difference  in  the  two  cases  is,  that  this  is 
an  insurance  on  the  ship,  and  thai  was  an  insurance  on  the 
cargo.  But  this  makes  no  difference  in  the  application  of 
the  rule  for  contribution.  The  opinion  of  the  court  ac- 
cordingly is,  that  the  plaintiff  is  entitled  to  recover,  and 
that  the  wages  and  provisions  of  the  crew  during  the  neces- 
sary detention,  at  Dublin,  to  repair,  go  into  a  general 
average. 

LrviNOSTON,  J.  As  to  the  first  point,  whether  this  were 
anything  more  than  an  intended  deviation,  I  concur  in  the 
^opinion  just  delivered.  Both  in  England  and  in  this  coun  • 
try  it  is  well  settled  that  an  intention,  however  strong  or 
well  ascertained,  to  touch  at  an  intermediate  port,  not  men- 
tioned in  the  pol'cy,  does  not  constitute  a  different  voyage, 
but  only  an  inteniton  to  deviate.  Were  this  res  integrxt, 
doubts  might  reasonably  be  entertained ;  but  it  is  no  reasoo 
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for  shaking  the  authority  of  several  adjudged  cases,  merely 
because  a  better  rule  might  possibly  have  been  adopted. 
Underwriters,  at  any  rate,  cannot  complain  of  a  rule  which 
is  evidently  calculated  to  diminish  their  risk,  for  the 
moment  the  separating  point  is  past,  which  may  be  at  a 
very  small  distance  from  the  port  of  departure,  the  whole 
premium  is  earned,  and  there  is  an  end  of  all  further  peril. 
But,  without  further  speculation,  it  is  enough  to  say,  that 
it  has  been  ajdudged  more  than  once,  that  where  the  ter» 
mini  of  a  voyage  are  the  same,  an  intention  to  jbouch  at 
some  other  place,  out  of  its  usual  course,  does  not  consti- 
tute a  deviation  or  a  different  voyage.(a) 

In  the  case  of  Foster  v.  Wilmer,  (2  Str.  1249,)  Lord  Chief 
Justice  Lee  held,  that  taking  in  salt  to  deliver  at  Falmouth, 

a  port  not  mentioned  in  the  policy,  before  the  ves- 
[*278]     sel  went  to  Bristol,  to  which  *place  she  was  insured, 

was  only  an  intention  to  deviate.  So,  where  the 
captain  had  taken  a  consignment  of  goods  to  Amsterdam, 
and  the  insurance  was  from  Honduras  to  London,  the  un« 
derwriters  were  held  liable  for  a  loss  before  the  vessel  had 


(a)  S.  P.  Marine  Ins.  Oo,  ▼.  Tu/cker^  3  Cranch*8  Rep.  367.  Therefore,  where 
an  insurance  is  to  several  ports  of  destination,  and  it  appear  tliat  tlie  vessel 
Bailed  with  an  intention  of  going  only  to  that  lastly  named,  it  is  a  sailing  on 
the  voyage  insured.  Maraden  v.  Reid^  3  East,  672.  But  where  a  vessel  is 
insured  from  one  port  to  another,  and  sails  for  an  intermediate  port,  in  prose- 
cuting the  voyage  from  whence  for  the  port  insured  to  slie  is  taken,  the 
YoyBgQ  insured  is  deemed  never  to  have  commenced.  Way  v.  ModigJiaiU,. 
2  D.  &  E.  30;  Wooldridge  v.  BoydeU,  Doug.  16.  So  where  an  insurance  is 
from  several  ports  of  departure,  to  a  particular  port  of  destination,  and  the 
vessel  sail  from  one  of  the  ports  of  departure  to  another,  the  policy  never 
attaches.  Sdiar  v.  M  Vicar,  1  N.  Rep.  23.  A  clearance  for  a  different  port 
than  that  to  which  insured  is  not  proof  that  the  vessel  did  not  sail  on  the 
voyage  for  which  underwritten.  Talcott  v.  Mar.  Ins.  Co.,  2  Johns.  Rep.  130. 
But  where  all  the  papers  show  a  different  voyage  than  tliat  insured  to,  and 
there  be  not  any  evidence  of  sailing  on  that  mentioned  in  the  polky,  though 
the  vessel  be  taken  on  the  iter  to  be  pursued  in  prosecuting  both  vojrages 
and  before  she  reaches  the  dividing  point,  it  is  not  a  sailing  on  the  voyagt 
In  the  policy.  Wooldridge  v.  BoydeH  ubi  ngp.  See  Dennia  iSs  WUUomt  v 
LudlotOj  ante.  111. 
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reached  the  dividing  point  It  is  true  these  are  decisions 
at  nisi  prius,  but  they  have  been  long  practised  on,  anc 
have  received  the  sanction  of  the  whole  court  of  common 
pleas  in  England,  in  the  case  of  Kewley  v.  Myan  ;  and  yet 
this  is  one  of  the  cases  to  which  Marshall  refers,  to  induce 
a  belief  that  the  law  is  different.  A  vessel  insured  from 
(Grenada  to  Liverpool,  had  sailed  for  the  latter  place,  but 
was  to  touch,  as  appeared  by  her  clearances,  at  Cork  in 
her  way  thither.  The  whole  court,  after  argument  and 
advising,  determined  that  "  where  the  termini  of  the  in- 
tended voyage  were  the  same,  it  was  to  be  considered  as 
the  same  voyage."  Nor  is  the  case  of  Middlewood  v.  Blokes^ 
(7  D.  &  E.  162,)  which  happened  three  years  after,  at  all 
opposed  to  the  one  last  cited.  All  the  judges,  on  the  con- 
trary, recognize  the  law  as  there  settled ;  and  Lord  Ken- 
yon  declares,  that  he  would  abandon  the  opinion  he  had 
given  at  the  trial,  if  he  thought  it  tended  to  shake  that  de- 
cision. The  whole  court,  how  correctly  is  an  immaterial 
inquiry  at  present,  determined  against  the  assured,  because 
his  captain  was  positively  instructed  to  take  one  of  three 
courses,  instead  of  being  left  at  liberty  to  exercise  his 
judgment,  when  he  came  to  the  dividing  point. 

But,  were  the  law  doubtful  in  England,  the  case  of  Silva 
V.  Low,  (1  Lex  Mer.  Amer.  824,)  decided  in  this  court, 
would  be  conclusive.  That  was  a  voyage  from  Wilming- 
ton to  Falmouth.  The  captain,  previous  to  sailing,  had 
expressed  a  determination  to  touch  at  Sandy  Hook,  to 
obtain  seamen  from  New  York.  Three  of  the  j  udges  thought 
that  where  the  termini  of  the  voyage  were  the  same,  the 
sailing  with  an  intention  to  touch  at  a  place  not  in  the 
direct  course,  was  not  a  deviation,  but  one  and  the  same, 
and  not  a  different  voyage. 

Whether  the  wages  and  provisions  from  the  time  of 
bearing  away  until  the  brig  were  in  condition  to  proceed, 
and  the  expense  of  unloading  and  reloading  the  cargo,  and 
all  others  occasioned  by  that  necessity,  are  to  be  borne  ai 
a  general  average,  is  also  made  a  question  in  this  cause  ? 
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From  the  opinion  delivered  on  this  point,  I  dissent.  In 
the  case  of  Waldsn  v.  Le  Boy^  decided  this  term,  my  reasonv 
were  assigned  at  large,  why  an  owner  or  underwriter  of. 

goods,  ought  not  to  contribute  towords  a  reim- 
[^79]     bursement  of  ^expenses  of  this  nature.     For  the 

same  reasons,  uDderwriters  on  vessels  can  have 
nothing  to  do  with  extra  wt^ges  and  provisions  So  it  has 
been  settled  in  England,  and  the  practice  both  there  and 
in  this  country  is  in  conformity  thereto.  As  these  expenses 
occasion  a  diminution  of  freight  only,  that  subject  alone, 
must  be  considered  as  loser,  and  its  underwriter,  if  there 
be  any,  called  on  for  an  indemnity.  An  insurer  of  a  vessel 
might  as  well  be  applied  to  for  a  contribution  towards  a 
loss  occasioned  by  an  extra  consumption  of  provisions,  or 
an  extra  charge  for  wages  during  violent  storms  or  con- 
trary winds,  which  had  protracted  the  voyage  three  or  four 
months  beyond  the  usual  period. 

We  now  go  much  further  than  in  Wdlden  v.  Le  Hay,. 
We  there  only  said,  that  wages  and  provisions  expended 
during  a  detention  to  refit,  after  a  storm,  should  be  brought 
into  a  general  average.  But  here  we  determine  that  "  all 
other  expenses  occasioned  by  this  necessity,"  are  to  become 
a  general  average  including  (for  the  expression  is  suffi- 
ciently broad) ^materials  for  repairs,  as  well  as  for  the  hire 
of  carpenters  and  laborers.  An  owner  of  goods  will,  there- 
fore in  future,  be  bound  not  only  to  pay  and  feed  the  mar- 
iners, but  if  every  expense  occasioned  by  a  storm  must  be 
paid  as  a  general  average,  and  so  we  are  now  determining,  he 
will  have  to  purchase  materials  and  find  workmen  to  re* 
pair  a  ship  in  which  he  has  no  interest  This,  if  it  be  in- 
tended to  go  thus  far,  is  introducing  an  entire  new  principle 
into  the  law  merchant,  which  will  be  mischievous  and  un« 
equal  in  its  effects,  and  which  no  advocate  for  the  doctrine 
of  general  average,  excepting  Bicard  alone,  has  ever  before 
maintained.  Certain  it  is,  that  no  owner  or  underwriter 
of  goods,  with  us,  has  ever  yet  paid  towards  the  repairs  of  a 
vessel  injured  by  storm,  but  hereafter  this  as  well  as  every 
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Other  expense  (for  there  is  no  exception  in  this  case  of  any- 
thing) most  be  borne  by  him  in  proportion  to  his  interest 
on  board.  This  innovation  in  practice,  however  beneficial 
to  the  owners  of  ships,  will  not  be  much  relished  by  the 
great  body  of  merchants,  who,  besides  paying  large  sums, 
for  which  they  have  hitherto  not  deemed  themselves  liable 
for  real  and  necessary  reparations,  will  be  exposed  to  many 
frauds,  on  the  part  of  those  who  will  now  have  a  right  and 
an  interest  to  repair  their  vessels  at  the  expense  of  others. 

My  opinion  is,  that  the  plaintiff  is  not  entitled  to  recover 
the  wages  and  provisions  of  the  crew,  from  the 
time  of  bearing  *away  until  the  vessel  was  re-     [*280] 
paired  and  in  a  condition  to  pursue  her  voyage, 
and  that  none  of  the  expenses  occasioned  by  that  necessity 
are  to  be  borne  as  a  general  average. 

Upon  these  principles  judgment  should  be  entered  only 
for  the  sum  of  660  dollars ;  but  the  opinion  of  the  oourtis, 
that  the  verdict  is  right,  and  the  plaintiff  must  have  judg 
ment  accordingly. 

Judgment  for  the  plaintiff  according  to  the  verdict. 


The  UNirKD  Insurance  Company  op  New  York  again  • 
Robinson  and  Hartshorne.  Affirmed  in  error,  j 
Johns.  Rep.  592. 

After  an  abandonment  and  pajment  of  losa,  a  purchase  of  the  property 
insared,  by  the  agent  or  correepondent  of  the  underwritten,  though  made 
after  condemnation,  ia  for  the  benefit  of  the  insurer,  if  he  elect ;  therefore 
the  proceeds  of  a  purchase  so  made,  and  any  cargo  in  which  they  may  be 
inTested,  become,  if  hu  pleases,  his  property,  and  he  may  maintain  trovei 
for  it,  against  the  assured. 

Trover  to  recover  the  value  of  a  quantity  of  wine  and 
brandy,  iu  which  a  verdict  was  taken  for  the  plaintiA 
subject  to  the  opinion  of  the  court  on  this  case. 

Vol.  II.  51 
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The  plaintiffs  underwrote  10,00  dollars  on  two  policies 
of  insurance,  on  goods  shipped  by  the  defendants,  to  Gadia, 
St.  Lucar,  or  Malaga,  consigned,  conditionally,  to  the  mas- 
ter, with  directions,  in  case  of  accident,  to  enclose  bills  of 
lading  to  the  house  of  O'Connor,  in  Cadiz,  or  St.  Lucar, 
and  to  that  of  Grevigne  &  Co.  in  Malaga,  to  be  accompanied 
with  instructions  to  follow  the  orders  given  by  the  defend- 
ants to  their  master.  Oflf  Cadiz  the  vessel,  being  warned 
not  to  enter  that  port,  bore  away  for  Malaga,  in  sight  of 
which  she  was  captured  by  a  French  privateer,  carried,  in 
and  there  condemned  by  the  French  consulate,  as  good  and 
lawful  prize.  *  During  the  proceedings  in  the  consular 
court,  the  captors  had  neglected  to  pump  the  ship,  and  it 
was  apprehended,  from  her  leaky  situation,  that  the  cargo, 
consisting  of  sugar  and  cocoa,  had  received  some  injury. 
Without  opening  the  hatches  to  ascertain  its  extent,  the 
house  of  Grevigne  &  Co.  at  the  request  of  the  captain,  whc 
did  not  know  of  the  insurance,  purchased  the  cargo  for 
15,565  dollars,  through  the  intervention  of  a  sworn  broker 
for  the  benefit  and  on  the  account  of  the  "  defendants,  and 
whomsover  else  it  might  concern."  But  in  this  transaction 
Henry  Grevigne  deposed,  his  firm  considered  themselves 
as  acting  in  the  capacity  of  agents  for  the  defendants,  to 
whom  they  would  have  had  recourse  for  payment  of  any 
loss  that  might  have  accrued  on  the  purchase.  This,  how- 
ever, did  not  take  place ;  for  the  cargo  sold  for  80,174  dol- 
lars, which  sum,  after  deducting  the  15,665  dol- 
[*281]  lars  *paid  to  the  captors,  Grevigne  &  Co.  invested 
in  wine  and  brandy,  which  they  shipped  on  ac- 
count and  risk  of  the  defendants,  who  received  and  sold 
the  articles  thus  remitted,  contending  they  had  a  right  to 
retain  the  amount,  notwithstanding  they  had,  on  advice  of 
the  capture,  made  an  abandonment  to  the  plaintiffs,  who 
accepted  of  it,  and  paid  the  full  amount  of  their  insurance 
«8  for  a  total  loss.  The  question  submitted  to  the  court 
whether   the  plaintifib  were  entitled  to   recover? 
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Either  party  to  be  at  liberty  to  turn  the  facts  stated  into  a 
special  verdict. 

Biggs^  for  the  plaintiffs.  The  transaction  in  Malaga, 
though  done  for  the  benefit  of  the  defendants,  must  enure 
to  that  of  the  plaintiffs;  for  the  purchase  can  be  considered 
in  no  other  light  than  as  in  trust  for  the  persons  who,  in 
judgment  of  law,  might  be  deemed  the  owners.  These  the 
plaintifib  became  by  their  accepting  the  abandonment  and 
paying  the  total  loss.  The  adverse  party  cannot  say 
Orevigne  &  Co.  acted  as  agents  for  them,  after  having,  in 
due  form  of  law,  passed  the  property  to  the  plaintiffs.  If 
the  property,  then,  was  theirs,  any  articles  purchased  with 
the  proceeds  of  that  property  were  theirs  also.  There  are 
cases  m  which  a  purchase  by  the  insured  may  be  considered 
as  a  partial  loss.  In  McMasters  v.  Shoolbred,  Esp.  N.  P. 
237,  it  was  held  that,  as  the  assured  did  not  abandon  until 
after  a  recovery  of  the  vessel,  the  sum  at  which  she  was 
purchased  by  the  captain  constituted  only  a  partial  loss.(a) 
But  that  a  purchase  by  an  assured  does  not  stand  in  the 
way  of  the  underwritten,  to  recover  for  a  total  loss,  has 
been  recognized  in  this  court.  In  the  present  case, 
the  cession  of  the  property  by  the  defendant,  its  re- 
ceipt by  the  plaintiffs,  and  payment  to  the  defendant,  as 
for  a  total  loss,  according  to  his  claim,  vested  the  interest*  . 
in  the  company.  For  it  is  a  settled  principle,  that  an  aban- 
donment made  and  accepted  transfers  the  property.  Al- 
lowing no  just  cause  of  abandonment  did  exist,  yet  if  ac- 
cepted and  paid  for,  it  is  conclusive.  The  present  question 
is  not  whether  we  could  have  been  compelled  to  accept  the 
abandonment,  but  whether,  as  we  have  paid  the  amount 
of  our  subscription,  we  are  no*  purchasers  of  the  subject  in- 
sured ?  If  so,  then  we  arts  entitled  to  the  benefit  of  the 
property  invested   and  sent    here.    2   Marsh.  522,   523. 

(a)  It  was  there  held  the  assured  could  not  abandon,  as  there  had  been  a 
^vohafle  br  his  captain.    Park,  167. 
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Randall  v.    Cochran^   1  Yes.  98  are  authorities  for  our 
claim. 

HoffhiLn,  contra.     By  the  case  of  Saidler  and  Oraig  v 
Church  (see  the  case,  vol.  1,  297,  n.)  it  was  thought  the  as 
sured  could  make  no  purchase  but  for  himself.    That  prin- 
ciple was  somewhat  qualified  by  AbboU  v.  Broome. 
[*282]     See  the  case,  vol.  1, 292.    *The  question  again  pre* 
sents  itself,  whether  the  assured  cannot,  under  pecu- 
liar circumstances,  purchase  for  the  benefit  of  himself,  with- 
out any  reference  to  the  underwriter.    It  will  be  observed 
that  the  transaction  between  the  assurer  and  assured  wasr 
closed ;  and  that  the  defendanU?  stood  as  mere  strangers  pur- 
chasing on  their  own  credit.    It  was  not  on  that  of  the  cargo 
purchased,  for  Henry  Grevigne  expressly  says  that  his  house 
would,  on  any  deficiency,  have  had  recourse  to  the  defen- 
dants.    The  plaintiffs  would  not  have  been  liable.     How, 
then,  can  they  set  up  a  claim  to  any  of  the  returns  /     Sup- 
pose the  whole  had  sunk  at  sea,  the  defendants  must  have 
sustained  the  loss.    So,  had  the  purchase  proved  a  losing 
bargain,  the  underwriters  would  never  have  been  called  on 
But  as  the  event  turns  out  profitable,  though  the  buying  of 
the  cargo  was  a  matter  of  mere  speculation,  the  plainlifi^  set 
up  a  right  to  demand  the  emolument.    This,  however,  they 
cannot  maintain,  unless  they  can  show  their  liability  to  us 
for  any  sum  that  we  might  have  paid  Grevigne  &  Co.    The 
rule,  tt^  operate,  must  be  equal.    It  is  to  be  observed  too, 
that  the  purchase  was  not  by  the  captain,  the  mutual  agent 
of  the  insurer  and  insured.    It  was  by  a  correspondent  of 
the  defendants,  and  this  distinguishes  the  present  from  any 
other  of  the  cases  on  this  question.    But  allowing  the 
plaintiffs  entitled  to  recover,  it  is  not  the  value  of  the  ar- 
ticles here,  but  that  at  which  they  would  have  sold  in 
Malaga.    Park,  164.    Therefore  we  certainly  are  not  to 
account  for  any  profits  on  the  cargo  which  may  have  been 
made  here. 
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Siggs  and  Hdrisonj  ia  reply.    By  accepting  the  return 
cargo,  the  defendants  have  adopted  the  acts  of  the  captain, 
,who,  from  the  intimate  relation  between  assurer  and  assured 
is  the  agent  of  both  parties.    lu  case  of  accident  he  becomes, 
though. without  privity,  the  agent  of  the  assurer.     What- 
ever is  done  by  him  in  good  faith,  is  obligatory  on  the  un 
derwriter,  though  the  master  have  no  knowledge  of  the  in- 
surance.    Thus,  a  compositioa  entered  into  for  salvage,  to 
avoid  the  expense  of  libelling,  binds  the  insurer.    So  does 
a  ransom  paid  ;  and,  should  the  goods  or  ship  arrive  after 
payment  of  the  loss,  the  underwriter  must  bear  whatever 
may  further  ensue  from  the  property  being  inadequate  to  pay 
the  charge  Upon  it.   By  the  conduct  of  the  assured,  the  plain* 
tiffs  are  shut  out  from  applying  to  a.  foreign  tribunal  for 
restitution,  and  shall  they  lose  the  right  to  ask  for  their 
property,  and  then  be  refused  the  proceeds  of  their  own  ? 
Besides,  we  hold,  that  had  the  purchase  turned 
*out  a  losing  bargain,  we  should  have  been  bound     [^288] 
by  this  bona  fide  act  of  the  captain.    We,  therefore, 
claim  the  benefits  of  what  he  has  done. 

•  Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  This 
is  a  clear  case  for  the  plaintiff.  Their  claim  is  founded  on 
sound  principles  in  the  law  of  insurance.  The  defendants 
abandon,  and  the  plaintiff  accept  and  pay.  They  were 
then  substituted  for  the  defendants,  and  succeeded  to  the 
benefit  of  the  acts  of  the  agent  abroad,  in  relation  to  the 
property  in  question.  The  master  and  merchants  at  Mala- 
ga acted,  nominally,  as  agents  for  the  defendants,  but,  in 
reality,  they  were  agents  for  the  party  having  the  ultimate 
claim  to  the  property.  What  they  did  was,  undoubtedly, 
founded  on  previous  instructions  from  the  defendants,  and 
on  the  connexion  that  the  defendants  had  with  the  property, 
as  former  proprietors,  and  existing  claimants.  When  the 
defendants  abandoned  the  ship  and  cargo,  and  received 
their  indemnity  from  the  plaintiffs,  they  renounced  all  con- 
cern in  the  interference  of  their  agents,  and  transferred  to 
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the  insurer  the  result  of  that  interference.  This  is  settled 
doctrine  in  respect  to  abandonment.  The  present  case  it 
analogous  to  that  of  capture  and  subsequent  ransom,  where, 
upon  an  accepted  abandonment,  the  whole  benefit  of  the 
composition,  and  the  effects  reclaimed,  go  to  the  insurer. 

There  is  no  ground  for  considering  the  purchase  by  the 
house  of  Grevigne  &  Co.  as  made  for  the  defendants^  in 
the  character  of  strangers  to  the  property.  It  was  made 
for  the  defendants  as  having  an  interest  in  it,  and  with  intent 
to  mitigate  the  loss.  The  law  of  abandonment  applies  to 
such  a  case  with  the  greatest  justice  and  good  policy  in  mak* 
ing  the  previous  instructions,  ana  all  acts  of  the  agent  enure 
to  the  insurer.  To  give  to  the  insured  a  full  indemnity  on  his 
policy,  and  also  the  advantages  of  these  efforts  of  the  agents 
to  repair  the  loss,  would  be  doubly  injurious  to  the  insurer. 
It  would  deprive  him  of  the  benefit  of  his  substitution, 
tend  to  slacken  the  exertions  of  agents  to  recover  the  pro- 
perty, and  invite  them  to  resort  to  fraudulent  speculations 
upon  the  loss.  It  cannot  be  admitted,  that  the  condemna- 
tion at  Malaga  put  an  end  to  the  interest  of  the  insured,  so 
as  to  render  a  purchase,  by  him,  thereafter,  equivalent  to 
a  purchase  by  a  stranger.  In  the  case  of  M^ Masters  v. 
Shoolbred,  1  Esp.  Rep.  287,  the  vessel  was  condemned  by 
the  French  consul,  sold  by  him  as  a  prize,  and  the  captain 
purchased  her  at  such  sale  on  account  of  the  owners.    But 

it  was  considered  as  so  much  property  recovered 
[*284:]     *by  the  assured,  and  it  was  likened,  by  Lord 

Kenyon,  to  the  case  of  ransoms.  The  condemna- 
tion, and  change  thereby  of  the  legal  title,  was  not  consi- 
dered as  any  impediment  to  the  doctrioe  that  the  assured, 
by  a  recovery  in  that  mode,  had  sustained  only  an  average 
loss.  That  case  differs  from  this  in  one  particular  only ; 
that  here  was  an  abandonment  and  payment  of  a  total  loss. 
It  was  admitted  in  the  case  I  have  cited,  that  if  the  insured, 
upon  the  capture,  had  abandoned  he  might  have  recovered 
a  total  loss.  But  then  upon  the  very  principles  of  aban 
donment,  (and  which  that  case  did  not  mean  to  question,} 
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the  property  so  recovered,  to  use  Lord  Kenyon's  expres- 
sion, must  have  enured  to  the  benefit  of  the  insurer.  It  is 
a  principle  perfectly  well  settled,  that  abandonment  has  a 
retrospective  effect,  so  as  to  make  the  insurer  to  be  regarded 
as  the  proprietor  ab  initio.  The  insurer  is  put  in  the  place 
of  the  insured,  and  the  latter  is  considered  as  if  he  had  not 
existed,  according  to  the  language  of  some  of  the  books. 
Putting  out  of  view,  as  the  case  in  Espinasse  certainly  does, 
any  material  operation  from  the  fact  of  condemnation,  I 
cannot  see  any  difficulty  in  the  question.  Suppose  there 
had  not  been  a  condemnation,  but  the  insured  had,  by  their 
agent,  purchased,  or  recovered  the  property,  immediately 
upon  the  capture,  and  before  this  technical  change  of  title 
by  condemnation,  I  apprehend  there  would,  in  that  case, 
be  no  question  but  that  the  assured,  when  he  abandons, 
parts  also  with  the  benefit  of  his  repurchase.  The  conse- 
quences would,  otherwise,  be  most  unjust  towards  the  in- 
surer, and  the  insured  would  turn  his  contract  from  one  of 
indemnity  into  one  of  gain.  If  the  condemnation  in  this 
case  creates  no  difficulty,  no  other  exists.  The  insurer  was 
not  bound,  unless  he  pleased,  to  accept  of  the  purchase  at 
Malaga ;  nor  was  the  insured.  The  agent  purchased  at 
his  peril.  There  can  be  no  risk,  therefore,  that  this  doc- 
trine will  involve  insurers  in  hazardous  mercantile  con- 
cerns. They  have  nothing  to  do  with  them,  but  at  their 
election.  After  an  accepted  abandonment,  they  can,  if 
they  please,  accept  of  the  repurchase  by  the  agent,  and 
affirm  his  acts,  or  they  may  leave  them  to  fall  upon  the 
agent.  The  French  ordinance  of  marine  has  made  provi- 
sion for  this  very  case  of  repurchase  after  capture,  and  it 
ordains  that  the  insurers  may  take  the  composition  for  their 
own  benefit,  or  they  may,  at  their  election,  refuse  to  have 
anything  to  do  with  the  repurchase,  and  content  themselves 
with  paying  a  total  loss.  So  also,  on  the  other 
hand,  the  assured  may  refuse  to  ratify  *the  repur-  [*285] 
chase,  and  for  this  reason,  says  Yalin,  it  behoves 
the  agent  to  act  with  great  circumspection  and  prudence 
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Ord.  Art  66  and  67 ;  2  Val.  159,  160.  See  also  1  Emer. 
464,  and  S;  21.  1  agree  that  the  insurer  is  always  bound 
to  decide  promptly,  whether  or  no  he  claims  the  benefits 
of  the  repurchase ;  but  as  that  point  is  not  drawn  in  ques- 
tion in  the  present  case,  I  intend  that  no  objection  exists 
on  that  ground.  The  repurchases,  authorized  by  the 
French  law,  are  as  applicable  to  cases  where  the  vessel  has 
been  condemned  as  where  she  has  not.  For  by  the  law  of 
nations,  as  understood  when  these  ordinances  were  estab- 
lished, a  capture  and  carrying  into  port,  or  infra  prcesidia, 
so  as  to  take  away  from  the  captured  the  hope  of  recovery, 
as  effectually  changed  the  property  as  a  sense  of  condem- 
nation will  do  at  this  day. 

In  the  case  of  Oross  v.  Withers^  2  Burr*  694,  the  doc- 
trine of  capture  underwent  a  very  learned  investigation ; 
and  Lord  Mansfield,  in  giving  the  opinion  of  the  court,  ob- 
served, that  if  after  condemnation  the  owner  recovers,  or 
takes  his  captured  ship,  the  insurer  can  be  in  no  other  con- 
dition that  if  she  had  been  recovered  or  taken  before  con- 
demnation. The  reason  is  plain  from  the  nature  of  the 
contract.  The  insurer  runs  the  risk  of  the  insured,  and 
undertakes  to  indemnify.  He  must,  therefore,  bear  the 
loss  actually  sustained,  and  can  be  liable  to  no  more.  So 
that,  if  after  condemnation,  the  owner  recovers  the  ship 
in  her  complete  condition^  but  has  paid  salvage,  or  been  at 
any  expense  in  getting  her  back,  the  insurer  must  bear  the 
loss  so  actually  sustained.  He  observes,  in  another  place, 
that  no  capture  by  an  enemy,  though  condemned,  can  be 
so  total  a  loss  as  to,  leave  no  possibility  of  recovery.  Page 
696. 

I  agree,  that  after  a  •  condemna/iion,  the  property  is 
changed,  so  that  a  complete  title  can  be  transferred  from 
the  captor  to  a  third  person.  But  this  rule  does  not  apply 
between  insurer  and  insured,  so  as  to  authorize  the  insured 
to  be  that  purchaser,  at  the  very  time  of  the  loss,  and  with 
the  express  view  of  indemnifying  himself  against  a  part  of 
iu.    If  he  does,,  and  still  claims  a  total  loss  from  the  insurei; 
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he  must  tender  to  bim  the  benefit  of  that  purchase.  This 
rule  i^  founded  on  the  clearest  justice,  and  is  essential  to 
prevent  fraud.  As  long  aa  the  property  remains  in  the 
hands  of  the  captor,  although  a  ooDdemnation  has  taken 
•place,  there  is  still  the  possibility  of  a  recovery.  There 
still  exists,  as  a  rod  over  the  captor,  the  right  of 
appeal ;  and  this,  and  other  circumstances  *which  [*286] 
m&y  be  peculiar  to  the  case,  will  always  induce 
the  chance  of  a  favorable  composition  and  purchase,  on  the 
part  of  the  claimant.  That  chance  is  valuable,  and  ought, 
on  abandonment,  to  go  to  the  insurer.  In  the  present 
case,  however,  the  assured  takes  his  total  loss  from  the  un- 
derwriter, makes  his  favorable  terms  with  the  captor,  and 
insists  on  Tetaining  both.  This  is  not  to  be  permitted,  and 
I  cannot  pursuade  myself  that  it  ever  was  permitted  by  the 
msurance  law  of  any  country. 

The  case  of  Saidler  and  Oraig  v.  Church,  decided  in  this 
court,  in  July  term,  1799,  is  an  authority  in  point,  and 
must'  govern  the  present  case.  That  was  an  insurance  on 
&  vessel,  which  was  captured,  condemned,  and  afterwards 
purchased  by  the  master,  on  account  of  the  owners, 
of  w^hom  he  was  one.  As  soon  as  the  capture  was 
known,  and  before  the  condemnation  and  purchase,  the 
insured  abandoned,  but  after  the  purchase,  the  owners 
fitted  out  the  vessel,  and  sent  her  on  another  voyage.  The 
court  held  that  the  assured,  by  affirming  the  purchase  of 
the  captain,  as  their  agent,  had  waived  the  abandonment, 
and  turned  the  total  into  an  average. loss.  That  if  the  in- 
sured had  intended  to  pursue  their  claim  to  a  total  loss, 
vhey  ought  not  to  have  ratified  the  act  of  their  captain, 
but  left  the  insurer  to  reap,  at  his  election,  the  benefit  of 
that  purchase.  This  case  cannot  be  separated  from  the 
present  one  by  any  solid  distinction ;  and  I  should  be  sorry 
to  question,  in  any  degree,  the  authority  of  that  decision. 
The  case  of  Abbott  v.  Broome,  i  Oaines'  Rep.  292,  was  not 
intended,  in  any  respect,  to  shake  the  force  of  it.  I  took 
no  part  in  the  latter  decision ;  but  it  appears,  from  the  re- 
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port  of  the  case,  that  it  was  clearly  to  be  distinguished, 
from  that  of  Saidler  and  Oraigy.  Church  (Vide,  vol.  1,  808,) 
and  the  latter  appears  to  have  been  uniformly  considered  by 
the  counsel  and  court  as  a  valid  authority.  I  conclude 
therefore,  both  from  authority  and  principle,  that  the 
plaintiffs  are  entitled  to  recover. 

Livingston,  J.  The  more  I  reflect  on  the  nature  o^ 
this  claim,  the  more  extraordinary,  not  to  say  extravagant^ 
it  appeara  I  am  at  a  loss  to  discover  any  ground  on 
which  it  can  be  supported.  Those  relied  on  are,  that  the 
purchase  of  the  cargo  being  in  trust  for  its  ultimate  own- 
ers, the  plaintiffs  must  be  exclusively  entitled  to  the  pro- 
fits, inasmuch  as  by  the  abandonment,  and  payment  of  a 

total  loss,  they  became  proprietors  thereof.  These 
[*287]     arguments  proceed  on  the  *hypothesis,  that  goods, 

even  after  condemnation^  belong  to  the  original  pro- 
prietors, or,  in  case  of  abandonment,  to  the  assurer,  and  that 
the  assured  and  his  factors  continue,  after  such  an  event,  his 
agents,  and  are  authorized  to  purchase  for  him  the  whole, 
or  any  part  of  the  property  condemned.  But  neither  of 
these  positions  will  be  found  correct  After  condemnation 
there  is  an  end  of  the  interest  both  of  the  owner  and  un- 
derwriter in  the  property  confiscated,  except  so  fjfir  as  re- 
gards the  right  of  appeal ;  and  even  in  case  of  reversal  of 
the  sentence,  neither  party  would  receive  the  property  in 
kind,  but  its  appraised  value,  or  the  price  at  which  it  had 
been  fairly  sold.  Thus,  if  an  appeal  had  been  successfully 
prosecuted  here,  the  underwriters,  in  virtue  of  the  aban- 
donment, would  have  been  entitled,  at  most,  to  the  sum 
at  which  the  captor  sold  the  property,  admitting  the  sale 
to  have  been  fair,  and  could  not  by  action  of  trover,  or 
otherwise,  pursue  the  property  itself,  the  title  to  which 
had  been  thus  changed  by  condemnation.  The  moment 
sentence  is  pronounced,  the  right  of  the  captors  to  sell  is 
complete,  and  to  such  a  sale  all  the  world  are,  or  may  be, 
parties.     The  assurer  may  buy  if  he  please ;  so  may  the 
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original  proprietor,  or  any  stranger.  He  who  does  so,  doea 
it  at  his  own  peril ;  and  as  the  owner,  in  case  he  purchase, 
cannot  throw  the  loss,  if  any,  on  the  underwriter,  so  nei- 
ther can  the  latter  come  in  for  the  profits  resulting  from 
the  bargain,  unless,  indeed,  the  assured  continue,  as  is  al- 
leged, agent  of  the  assurer.  But  whence  is  this  authority 
derived  ?  Is  it  from  the  policy  ?  That  confers  a  power 
only  to  sue  labor,  and  travel,  in  case  of  misfortune,  for  the 
defence,  safeguard,  and  recovery  of  the  goods  insured, 
without  prejudice  to  the  insurance." 

From  these  terms  it  Is  evident  the  authority  of  the  as- 
sured and  his  factors  contends  only  to  cases  in  which,  by 
their  exertions,  the  property  may  be  rescued  from  an  im- 
pending peril.     That  is,  they  may  use  all  diligence,  and 
incur  any  expense,  on  the  underwriter's  account,  to  pre- 
vent a  condemnation.     But  never  before  was  it  urged  that 
he,  or  his  consignees,  had  a  right  to  purchase  property  for 
the  account  and  risk  of  the  underwriter.    Mischievous,  in- 
deed, would  such  an  unlimited  authority  prove  to  the  un- 
derwriters themselves.     They  would  become  merchants  as 
well  as  underwriters,  and  be  exposed  to  all  the  hazards 
to  which  the  indiscretion  or  avarice  of  foreign   agents, 
chosen  by  others,  might  expose  them.     They  would  never 
know  when  their  liability  on   a  policy  ceased. 
•After  paying  their  whole  subscription,  as  they     [*288] 
have  done  here,  they  might  be  called  on  for  a 
second  loss,  greater,  possibly,  than  the  first,  occasioned  by 
an  imprudent  speculation  abroad,  which  they  themselves, 
if  on  the  spot,  would  not  have  made.   What  has  been  done 
in  this  case,  shows  the  hazards  to  which  they  would  be 
exposed,  if  the  power  of  the  assured  or  his  agents  be  as 
great  as  has  been  asserted.    Messrs.  Grevinge  &  Co.  first 
purchase  the  cargo,  and  that  before  its  condition  is  known ; 
they  then  sell  it,  and  after  reimbursing  themselves,  invest 
the  balance  in  brandy  and  wine,  for  account  of  the  defend- 
ants, to  whom  they  are  accordingly  shipped.    These  bran- 
dies and  wines  are  sold  by  the  defendants  in  New  York^ 
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and  because  a  profit  has  accrued,  the  plaintiffs  veiy  mo- 
destly claim  it.  But  let  the  case  be  reversed.  If  there  bad 
been  a  loss,  which  might  well  have  happened,  in  a  transac- 
tion somewhat  complicated,  would  the  underwriters  have 
been  willing  to  make  it  good  7  If  the  Apollo's  cargo,  as 
was  supposed,  had  been  greatly  damaged,  if  the  markets  had 
fallen  at  Malaga,  and  a  great  loss  had  ensued  in  that  way, 
or  by  bad  debts ;  if  the  Apollo  bad  been  shipwrecked  on 
her  return  to  the  United  States,  and  a  second  total  loss 
had  thus  taken  place,  or  if  the  brandy  and.  wine  had  come 
to  a  bad  market  here,  how  would  the  plaintiffs,  in  either 
of  these  cases,  have  been  astonished  to  be  called  on  to  make 
good  the  injury  I  They  would  have  said,  and  there  would 
have  been  no  answering  them,  **  Show  us  the  authority 
under  which  you  have  been  trading  on  our  account  You 
have  been  speculating  for  your  own  benefit,  and  at  your 
own  risk,  and  are  now  for  shifting  the  loss  on  us."  If  the 
defendants  could  not  have  compelled  the  plaintiffs  to  bear 
them  harmless,  and  that  they  could  not  with  me  admits 
no  doubt,  there  must  be  an  end  to  this  question.  It  can- 
not be  endured,  nor  did  the  plainti£&'  counsel  pretend,  that 
underwriters,  under  circumstances  of  this  kind,  might 
silently  wait  until  a  close  of  the  adventure,  and  then  an« 
nounce  their  election  whether  it  should  be  on  their  account 
or  not  It  would  be  unjust,  in  the  extreme,  to  let  them 
participate  in,  nay,  take  the  whole  of  the  ga.ins,  without 
furnishing  any  portion  of  the  capital,  and  yet  exonerate 
them  from  all  loss.  Qui  sentit  oammodum^  sentire  debet  et 
anus,  but  here  the.  underwriters  would  reap  all  the  ad  van* 
tage,  leaving  the  assured  to  bear  the  whole  burden,  and  to 

submit  to  a  loss  without  even  a  chance  of  benefit 
[*289]     to  thems^ves.    If  it  be  insisted  that  the  *plaintifis 

must  have  made  good  a  loss  on  this  ad  venture,  and 
such  was  the  position  of  their  counsel,  why  are  we  not  told 
under  what  form  of  action  this  responsibility  can  be  en- 
forced, or  on  what  clause  in  the  policy,  or  on  what  other 
undertaking,  on  their  part^  it  can  be  supported?     The 
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tmth  is,  it  is  the  first  time  a  pretension  of  this  kind  has 
ever  been  advanced,  and  the  plaintiffs  themselves,  although 
there  be  a  profit  here,  will  soon  be  convinced  it  is  their  in- 
terest to  abandon  similar  claims  in  future.  Whatever 
they  may  think,  it  will  not  be  long  before  they  will  find 
themselves  losers,  if  we  give  our  sanction  to  the  principle 
on  which  alone  they  can  succeed.  Numerous  will  be  the 
claims  made  on  them  for  bad  speculations  of  this  kind, 
while  those  which  prove  profitable  will  be  carefully  con 
cealed  from  their  view.  Nothing  is  more  common  than 
sales  for  the  benefit  of  parties  ultimately  concerned.  This 
arises  from  the  uncertainty  which  often  exists,  at  the  time 
of  sale,  as  to  the  real  owner.  But  seldom,  if  ever,  have 
we  before  heard  of  a  purchase  on  account  of  an  uncertain 
vendee.  A  purchase  is  always  made  for  the  party  whose 
money  is  employed.  If  so,  what  difficulty  can  remain  aa 
to  the  persons  entitled  to  the  profits  in  this  instance  ?  Did 
the  plaintiffs  supply  funds?  Not  a  cent.  Would  they 
have  paid  a  bill  drawn  by  Grevinge  k  Co.  for  the  amount 
of  the  purchase?  They  would  have  regarded  such  a  mea- 
sure as  an  unwarrantable  liberty  in  those  gentlemen,  and 
without  ceremony  have  dishonored  their  draft. 

But  this  demand,  it  is  said,  is  not  without  precedent^  and 
we  are  referred  to  a  decision  in  England,  and  to  another 
of  our  own,  as  authorities  in  point  The  case  of  M'Jfasters 
V.  ShooJbredj  1  Esp.  Eep.  286,  decided  by  Lord  Kenyon  at 
nisipriuSj  resembles  in  nothing  the  one  now  under  consi- 
deration. It  was  an  action  on  a  policy  on  a  ship  which 
had  been  captured  and  purchased  by  the  master,  after  con 
demnation,  for  the  owners.  As  no  abandonment  had  been 
made  while  the  vessel  was  in  the  hands  of  the  captors,  and 
the  loss  continued  total.  Lord  Kenyon  considered  the  own- 
ers entitled  to  recover  only  the  sum  paid  to  the  captors, 
with  certain  repairs  that  had  been  rendered  necessary  by  the 
capture.  The  ship  having  come  to  the  owners'  possession, 
before  an  abandonment,  or  a  suit  brought,  he  considered  it 
as  immaterial  how  this  restoration  took  place,   and  re* 
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garded  the  price  paid  as  the  quantum  of  the  loss  occasioned 
by  the  peril  insured  against.     So,  says  he,  if  a  ship  be 

sunk  and  weighed  up  again,  and  thus  restored  to 
[*290]     the  owners,  they  have  *only  a  right  to  go  for  an 

average  loss.  It  deserves  notice,  that  even  in  thifl 
case  his  lordship,  and  the  counsel,  admitted  **  that  the  in« 
sured  might  have  abandoned  and  thus  made  the  loss  total." 
It  inevitably  follows  that  the  underwriters,  if  an  abandon- 
ment had  taken  place,  would  have  nothing  to  do  with  the 
purchase.  If  the  defendants  here  were  suing  on  the 
policy,  and  had  made  no  abandonment  in  season,  they 
would  probably  have  recovered  nothing  more  than  the 
sum  which  they  paid  for  the  cargo ;  but  having  abondoned, 
they  would,  under  this  very  opinion  of  Lord  Kenyon,  be 
"entitled  to  claim  as  for  a  total  loss,  notwithstanding  the 
j>urchase  in  Malaga.  This  decision,  therefore,  though  cited 
by  the  plaintiffs,  is  an  authority  directly  against  them. 
They  have  been  equally  unfortunate  in  their  allusion  to 
the  case  of  SauUer  A  Craig  v.  Ohurch^  in  this  court.  That 
action  was  also  on  the  policy^  and  whether  the  loss  were 
total,  or  partial,  was  the  only  Question.  The  vessel  in- 
sured, having  been  captured,  libelled  in  the  admiralty, 
and  condemned,  was  purchased  by  the  master  for  the  own* 
era,  who  had  fitted  her  out,  and  sent  her  on  another  voyage. 
The  owners,  on  advice  of  the  capture,  but  without  know- 
ledge of  the  condemnation  or  the  purchase,  abandoned  to 
the  underwriters.  The  court  gave  judgment  as  for  a 
partial  loss  only,  considering  the  sum  paid  by  Saidler  & 
Craig  as  the  amount  thereof.  Although  this  was  going 
further  than  was  done  in  the  case  of  M^Jdasters  v.  S/iooWred^ 
where  there  was  no  abandonment,  it  will  not  help  the  plain- 
tiffs, for  in  neither  of  these  instances  were  the  vessels, 
when  repurchased,  regarded  as  belonging  to  the  under* 
writers,  but,  on  the  contrary,  to  the  assured,  and  because 
they  had  been  restored  to  them  at  a  certain  price,  the  sum 
thus  paid  was  considered  as  the  injury  sustained  by  the 
disaster,  by  a  reimbursement  whereof  a  complete  indemnity 
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would  be  obtained.  If  these  vessels  had  belonged  to  the 
assurers/ as  it  is  pretended  these  goods  did,  they  might 
have  paid  as  for  i^  total  loss  in  the  first  instance,  and  then 
sold,  or  fitted  them  out  themselves,  or  called  on  the  plain- 
tiff for  what  they  might  have  earned.  But  if  this  last 
decision  be  at  all  favorable  to  the  present  claim,  it  is  greatly 
shaken,  if  not  entirely  overturned,  by  that  of  Abbott  v. 
Broome^  Vol.  1,  p.  292.  Being  of  counsel  in  both  these 
causes,  no  opinion  was  given  by  me  in  either.  The  judg* 
ment  last  rendered,  however,  as  it  respects  the  effect  of  a 
purchase,  by  the  assured,  is  more  consonant  to  the  law  of 
insurance  than  the  principle  adopted  in  the  former. 
It  has  *ever  appeared  to  me  that  with  a  pur-  [*291] 
chase  after  abandonment  and  condemnation  the 
underwriter  has  nothing  to  do;  and  that  it  is  better  for 
him  it  should  be  so,  and  I  should  have  thought  that  since 
the  case  of  Abbott  v.  Broome,  such  would  necessarily  have 
been  our  judgment  were  the  question  again  to  occur; 
for  most  certainly  the  facts  there  disclosed  were  much 
stronger  against  the  assured's  pretentions  to  a  total  loss, 
than  those  which  appeared  in  the  other,  and  yet  they  were 
determined  to  be  well  founded.  Saidler  &  Craig  did  not 
purchase  until  after  a  capture  and  condemnation,  to  nei. 
ther  of  which  werq  they,  in  any  degree,  accessory ;  but  the 
survey  and  condemnation,  in  the  other  instance,  were  pro 
duced  on  the  application,  and  in  a  great  measure  at  the 
request,  of  the  supercargo,  who  was  a  part  owner.  In  the 
first  case  to  practice  a  fraud  was  impossible  ;  and  yet  no- 
thing is  more  easy,  or  more  common,  than  to  procure 
partial  surveys  and  fraudulent  condemnations,  in  foreign 
ports,  when  an  assured  wishes  to  break  up  a  voyage  at  the 
expense  of  an  underwriter.  If,  then,  the  case  of  Saidler 
Jk  Oraig  v.  Church  be  considered  as  no  authority  since  that 
of  Abbott  V.  Broome,  which  would  have  been  my  opinion, 
the  plaintiffs  are  not  only  without  the  semblance  of  a  pre- 
cedent of  our  own  to  justify  their  demand,  but  as  far  as 
there  is  any  analogy  between  the  present  case  and  that  of 
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Abbott  y.  Broome^  the  determination  of  this  court  is  against 
thenu 

It  was  said,  on  the  argument,  that  if  the  assured  ransom, 
the  undervrriter  is  bound  by  his  act,  and  must  pay,  whi*« 
ther  it  be  a  good  or  bad  bargain.  This  is  true,  for  such 
act  being  within  his  authority,  he  may,  to  avoid  the  greater 
evil  of  condemnation,  or  entire  loss,  pay  a  fair  price  for  a 
restoration  of  the  property,  which  then  belongs  to  himself 
and  not  to  the  underwriter,  who  is  only  held  to  make  good 
the  loss  occasioned  by  the  capture,  which  is  the  sum  paid 
as  a  ransom.  The  effect  of  a  ransom  is  not  to  change  the 
property,  but  to  settle  the  extent  of  the  loss.  Upon  the 
whole,  I  am  of  opinion,  that  after  a  capture,  a  condemna 
tion,  an  abandonment,  and  payment  as  for  a  total  loss,  the 
asssurer  cannot  call  on  the  merchant  to  account  for  the 
profits  which  he  may  have  made,  in  consequence  of  his 
agent's  purchasing,  with  his  funds,  the  cargo  of  the  captors 
subsequent  to  a  condemnation ;  but  that  such  purchase, 
being  with  the  money  of  the  assured,  must  be  at  his  risk| 
and  for  his  exclusive  benefit,  and  that  the  defendants  m^xst 
of  course  have  judgment.     1  Oaines'  Eep.  303,  n.(a) 

[*292]        ^Thompson*,  J.  not  having  heard  the  argument^ 
gave  no  opinion. 

Judgment  for  the  plaintiffs. 


Akerley  against  Haines. 

In  trespaas  quare  clauawn^  hj  a  father,  for  debauohing  and  getting  his  daugb- 
ter  with  child,  per  quod^  Jkc,  the  grounds  of  the  action  are  the  loss  of 
service,  and  expenses  of  lying  in :  it  is  therefore  no  defence  to  show  the 
daughter  to  be  unchaste,  unless  the  father  has  connived  at  her  criminil 
intercourse. 

This  was  an  action  of  trespass  for  debauching  and  get- 
ting with  child,  Elizabeth,  the  daughter  and  servant  of  the 
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plaiDtifif,  by  which  he  lost  her  service,  was  forced  to  ex- 
pend  a  large  sum  of  money  in  her  lying  in,  and  had,  with 
all  his  family,  fallen  into  disrepute. 

In  support  of  the  action  the  daughter  herself,  against 
whose  admissibility  no  objection  was  made,  testified  to  the 
facts,  after  which  the  counsel  for  her  father  acknowledged 
that  the  money  recovered  in  this  suit  was  intended  for  hor 
benefit,  and  there  rested  his  case. 

Against  it  the  defendant  attempted  to  prove  that  the 
daughter  was  a  woman  of  unchaste  character ;  but  the  cre- 
dibility of  the  witnesses  to  this  point  was  opposed  by  coun- 
ter evidence  on  the  part  of  the  plaintiff.  The  counsel,  how- 
ever, against  him,  insisted  that  if  the  daughter  was  of  bad 
reputation,  antecedently  to  the  defendant's  connexion  with 
her,  the  present  action  could  not  be  maintained.  The 
judge,  before  whom  the  cause  was  tried,  thought  otherwise, 
and  charged  the  jury,  that  though  they  might  believe  in 
the  previous  want  of  chastity,  they  ought,  nevertheless,  to 
find  a  verdict  for  the  plaintiff,  but  assess  damages  only  for 
the  loss  of  service  and  expense  of  lying  in,  and  nothing  for 
the  loss  of  reputation.  He  could  not,  he  said,  see  whj  a 
man  who  had  the  misfortune  of  having  an  unchaste  child, 
should  not  be  recompensed  for  an  injury  of  this  kind.  He 
suffered  as  much  by  the  loss  of  her  service,  and  paid  as 
much  for  her  confinement,  on  her  lyiiig  in,  as  if  she  had 
oeen  virtuous  and  of  fair  character. 

The  jury,  upon  this,  found  in  favor  of  the  plaintiff  two 
hundred  dollars.  Application  was  now  made  to  set  aside 
the  verdict,  for  the  misdirection  of  the  judge,  and  as  being 
contrary  to  evidence. 

£hnoUf  for  the  defendant.  The  verdict  is,  evidently,  not 
founded  on  the  evidence.  The  action  is  trespass  quar^ 
tJausum,  and  it  onght  to  have  been  shown  that  it  was  com- 
mitted within  the  house.  The  testimony  proved  a  former 
tinchastity ;  and  as  the  plaintiff  waived  damages, 
on  his  own  account,  it  *became  a  question  purely     [*29S] 

Vol.  it.  53 
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between  the  daughter  and  the  defendant  Under  this  point 
of  view,  there  can  be  no  hesitation  in  saying  the  damages 
were  excessive. 

Oatnes,  contra,  was  stopped  by  the  court. 

Per  Curiam.  The  direction  of  the  judge  was  right.  The 
daughter  not  being  virtuous  is  no  reason  why  her  &ther, 
unless  he  connived  at,  and  knew  of  her  criminal  inter- 
course, should  not  recover  for  the  injury  done  to  him,  by 
the  loss  of  her  service  and  the  expenses  of  her  confinement. 
These  are  the  grounds  of  this  action.(a)  On  the  other 
pointy  which  is  made,  that  the  verdict'  is  against  evidence, 
we  can  form  no  opinion.  The  case  is  so  drawn  as  not  to 
disclose  either  the  number,  character,  or  particular  testi* 
mony  of  the  witnesses. 

The  jury,  therefore,  for  aught  we  can  know,  were  right 
m  disbelieving  the  witnesses  examined  by  the  defendant,  as 
to  the  daughter's  character.  If  so,  the  damages  are  not  too 
high.    Let  nothing  be  taken  by  the  motion. 

New  trial  refused. 


^*^ 


Casey  and  Lawrence,  assignees  of  Nixon,  a  bankrupt 
against  J.  Brush,  surviving  partner  of  S.  L.  6busB| 
deceased. 

As8umpaii  cannot  be  maintained  by  one  partner  agmnst  another,  for  a 
balance  due  on  a  Joint  transaction,  unless  evidence  be  given  of  an  ezpro« 
promise. 

Assumpsit  by  the  plaintiffs,  as  assignees  of  Nixon,  a 
bankrupt,  for  a  balance  of  an  account,  due  on  a  particulai 

(A)  See  Sea{faf  v.  SUfferUmd,  arde^  220,  n.(a.) 
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partnership,  in  which  the  bankrupt,  the  defendant,  and 
Samuel  L.  Brush  were  concerned. 

The  declaration  contained  a  count  for  goods  sold  and 
delivered,  theusual  money. counts,,  and  an  insimul  compu- 
ioMen^^  between  the 'bankrupt  and  Jesse  and  Samuel  L. 
Brush. '  At  the: trial  the  plaintiffs  established  by  Nixon, 
"whom  they  released,  that  the  defendant  agreed  with  him 
to  be  equally  interested  in  a  vessd  and  cargo  then  equip- 
ping for  a  foreign  voyage.  At  the  time,  however,  when 
tbis  took  place,  Nijcon  did  not  know  there  was  then  a  sub- 
sisting partnership  between  the  defendant  and  Samuel  L. 
Brush ;  but,  after  7  barrels  of  beef  had  been  purchased  for 
the  expedition,  Jesse  Brush  informed  the  bankrupt  that  he 
and  his  brother  Samuel  were  partners  in  business^  and 
mjojkually  concerned  in  the  present  adventure.  After  this 
communication,  the  residue  of  the  loading,  was  purchased 
taken  on  board,  and  the  vessel  sent  on  the  voyage 
proposed.  At  *her  return  Nixon  drew  out  the  [*294] 
accounts  of  the  expedition,  and  delivered  a  copy 
of  them  to  Samuel  L.  Brush,  who  neither  objected  to,  nor 
admitted  them,  but  said,  ''I  can  do  nothing  till  my  brother 
(the.  defendant)  returns  from  Europe."  On  this  evidnce  a 
motion  was  made  for  a  nonsuit,  because  Samuel  L.  Brush 
was  pot  one  of  the  association  when  the  connexion  between 
the  defendant  and  Nixon  was  first  formed.  This  being 
overruled,  the  court  charged,  that  the  only  consideration 
for  the  jury  was,  whether  there  was  a  suflScient  evidence  of 
a  liquidation  of  accounts  between  Nixon  and  the  defendant, 
or  of  an  admission  of  the  balance  stated ;  if  they  were  sa- 
tisfied on  these  points,  the  plaintiff  would  be  entitled  to 
their  verdict  for  that  amount,  with  interest ;  and  thus  the 
jury  accordingly  found. 

An  application  was  now  made  to  set  aside  this  verdict, 
and  grant  a  new  trial  on  the  following  grounds :  1.  Be- 
cause, there  was  no  evidence  of  a  partnership  between  Nix- 
on and  the  two  Brushes  when  the  transaction  commenced ; 
2»  If  there  was  such  a  partnership,  the  xriion/^ould  not  be 
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maintained;   8.   On  account  of  the  misdirection   of  the 
judge. 

Bogertj  for  the  defendant.  The  contract  respecting  the 
adventure  which  has  given  rise  to  the  present  action,  was 
between  two  parties  only.  This,  therefore,  can  never 
affect  a  third  person.  In  the  case  of  Dewer  v.  Macomb  aiul 
others^  it  appeared  that  after  some  of  the  parties  had  entered 
into  a  stock  negotiation,  Alexander  Macomb  was  intro- 
duced, and  this  court  determined  that  he  could  not  be  im* 
plicated  in  the  original  contract.  *The  action  here  ought, 
therefore,  to  have  been  as  between  the  original  parties. 
The  next  point  rests  in  some  degree  on  the  count  on  the 
insimul  eomputassent  The  evidence  to  that  effect  could  not 
warrant  the  verdict  The  mere  receiving  an  account  pre- 
sented is  not  an  admission  of  the  balance  it  may  show.  It 
appears  this  was  a  partnership  transaction.  Till  a  dissola- 
tion,  one  partner  cannot  sue  another.  To  maintain  an 
action  against  one  of  a  firm,  there  must  be  an  expreM 
promise  from  the  defendant.  Moravia  v.  Zevy,  2.  D.  &  £. 
483,  n.(a).  Here  the  reverse  was  the  case,  for  the  words 
used  are  tantamount  to  a  refusal.  Besides,  they  were 
spoken  by  a  person  not  a  partner  (for  he  was  not  a  party 
to  the  original  contract)  at  a  time  when  the  defendant  was 
absent  in  Europe.  This,  at  the  utmost,  can  be  only  a 
promise  by  implication,  and  on  the  principles  laid  down 
in  the  authority  cited,  could  not  sanction  the  charge 
given. 

Johnson  and  Biggs^  contra.  If  the  parties  were 
[*296]  partners  *when  the  contract  was  concluded,  they 
are  bound  by  it,  though  they  were  not  known  to 
be  connected.  SavUle  v.  Robertson^  (4  D.  k  E.  725,)  decided, 
indeed,  on  the  inverse  of  the  position,  though  the  principle 
itself  was  admitted.  It  is  on  this  ground  that  dormant 
partners  are  held  responsible.  It  was  not  necessary,  there* 
fore,  that  Jesse  and  Samuel  Brush  should  have  appeared  at 
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connected  in  trade  when  the  agreement  was  made.  It  wai 
sufficient  that  they  were  so ;  and  when  that  circumstance 
was  afterwards  disclosed,  the  full  credit  of  the  names  of 
both  was  lent  to  the  transaction,  without  any  disclaimer 
from  either.  This  is  enough  to  make  the  firm  liable, 
though  the  transaction  was  of  a  separate  and  particular 
matter.  Be  Berhom  v.  Smith  and  Lewis^  1  Esp.  N.  P.  Ca. 
81.  Whether  there  was  an  actual  promise  or  not  was 
submitted  to  the  jury,  and  the  fair  inference  they  drew 
from  the  expressions  of  Samuel  was,  that  he  could  not  pay 
it  then,  not  that  he  objected  to  its  amount.  This  was  there* 
fore,  clearly  a  promise  from  both  the  partners,  obligatory 
on  each,  and  the  action  properly  brought  against  the  de* 
fendant  as  surviver.  In  the  case  of  Dewer  v.  Macomb  and 
ofherB^  several  partners  made  a  joint  contract  for  the  pur- 
chase of  stock.  After  this,  and  before  payment  or  delivery 
a  new  member  was  taken  in,  and  the  question  was,  whether 
he  should  be  liable  on  the  contract  previously  made.  The 
court  determined  he  should  not.  There  the  contract  was 
perfected  before  he  was  a  member  of  the  firm.  Here  the 
contrary  is  the  fact  The  principle  that  a  balance  long 
struck^  without  any  objection  being  made,  shall  be  deemed 
to  have  been  assented  to,  ought,  in  the  present  case,  to  be 
held  to  apply.  The  account  was  rendered  in  '96,  and 
never  objected  to  till  the  time  of  trial. 

Bogert  in  reply.  The  expressions  of  Samuel  L.  Brush 
contain  nothing  to  support  the  action.  They  prove 
neither  express  promise,  nor  admission.  They  simply  im- 
port that  he  had  nothing  to  do  with  the  business,  and  refer 
the  whole  to  the  return  of  his  brother. 

Livingston,  J.  delivered  the  opinion  of  the  court.  The 
first  objection  to  this  verdict  is,  that  Samuel  Brush,  not 
being  a  partner  known  to  Nixon  at  the  time  of  forming 
this  adventurCi  but  admitted  afterwards,  the  action,  if 
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ihaintainable  at  all,  is  only  so  against  Jesse  BroBh,  with 
whom  alone  Nixon  contracted. 

This  objection  fails,  in  point  of  fact,  there  being  suffioient 
evidence  of  a  general  partnership  between  the 
[*296]  Brushes  *when  the  voyage  was  determined  on; 
for  shortly  thereafter  Jesse  introdaced  his  brother 
to  Nixon,  as  his  partner  in  business,  and  as  concerned  with 
him  in  that  enterprise,  to  which  Samuel  must  have  as- 
sented. Now,  although  there  be  some  little  uncertainty 
about  dates,  we  are  warranted  in  believing  that  this  gene* 
ral  partnership  between  the  brothers  existed  prior  to  tho 
undertaking  of  this  voyage.  It  becomes  unnecessary,  there* 
fore,  to  consider  how  valid  the  objection  would  have  been, 
if  Samuel  had  not  originally  been  interested  in  this  specula* 
tion.  Probably,  as  in  such  case,  the  original  contract 
would  have  been  between  Nixon  and  Jesse  Brush,  the 
latter  alone,  on  the  authority  of  SavUk  v.  Robertson  and 
JHutchinson,  4p.  &  E.  720,  would  have  been  liable  for  any 
balance  claimed  by  the  former ;  but  on  this  point  we  give 
no  opinion. 

Another  objection,  and,  in  our  judgment,  a  fatal  one^  is 
that  this  being  a  partnership  account,  the  action,  in  this 
form,  is  not  maintainable.  To  obviate  this  difficulty,  it  is 
said  that  here  was  an  accounting  together,  and  a  promise 
b}^  Samuel  Brush  to  pay  the  balance.  Were  this  so  we 
should  certainly  not  be  for  sending  the  plaintiff's  to  another 
forum,  after  the  delay  and  expense  which  they  must  have 
incurred  here,  but  that  partners  cannot,  generally  speaking, 
sue  each  other  at  common  law,  is  a  principle  too  well  set* 
tied  to  be  now  shaken,  nor  is  it  necessary  to  inquire  why 
it  is,  or  ought  to  be  so.  Actions,  however,  of  this  kind, 
have  lately  been  sustained  after  a  balance  struck  and  an 
express  promise  to  pay.    2  D.  &  E.  488. 

Further  than  this  we  are  not  willing  to  go,  nor  would 
some  of  the  older  cuses  justify  our  going  this  length.  So 
far  from  an  express  promise  to  pay  here,  there  is  not  even 
an  acknowledgment  of  any  balance  being  due.    The  ac 
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oount  as  slated  by  Nixon,  but  not  even  signed  bj  him, 
and  made  out  in  the  absence  of  the  other  partners,  from 
books  kept  by  himself,  is  delivered  U>  Samuel  Brush,  (his 
brother  being  absent  from  the  state,)  who,  without  object- 
ing or  admitting  it  to  be  correct,  said,  **  he  could  do  noth- 
ing until  his  brother  returned  from  Europe."  This  conduct 
admits  of  but  one  interpretation.  Samuel  Brush,  suppos- 
ing his  brother  better  acquainted  with  the  affairs  of  this 
concern  than  himself,  was  determined  not  to  commit  him- 
self. We  accordingly  find  his  language  as  cautious  as  it 
could  well  be*  If  being  silent  as  to  objections,  and  receiv* 
ing  the  account,  are  to  be  evidences  of  a  promise  to  pay, 
we  know  not  how  a  man  is  to  act  so  as  to  avoid 
♦being  drawn  into  a  promise  of  this  kini  Anao-  [*2&7] 
count,  and.  particularly  a  partnership  one  of  this 
kind,  where  there  was  no  general  connexion  in  business, 
and  where  the  books  were  kept  by  Nixon  himself,  might 
be  full  of  errors,  and  yet  neither  of  the  others  be  able  im- 
mediately to  detect  them.  No  argument,  therefore,  can 
be  drawn  from  the  silence  of  Samuel  Brush.  But  it  is 
asked,  why  was  the  account  kept  so  long  without  return- 
ing it  with  objections?  From  the  case,  no  one  can  say 
how  long  Samuel  Brush  did  keep  it,  for  he  is  dead,  and 
may  have  died,  for  aught  that  appears,  the  very  day  after 
the  account  was  delivered,  and  as  to  the  present  defendant, 
it  does  not  appear  when  he  returned  from  Earope,  nor  is 
there  any  evidence  that  he  ever  saw  the  account  before 
this  action  was  instituted.  But  keeping  the  account  in  this 
way  can,  at  best,  only  be  evidence  of  its  being  just,  were 
the  parties  litigating  in  a  court  of  chancery,  but  could  not 
amount  to  that  express  promise  to  pay,  without  which  a 
suit  here  cannot  be  maintained.  The  verdict,  therefore, 
is  palpably  against  evidence,  and  a  new  trial  must  be  had 
with  costs  to  abide  the  event  of  the  suit.  The  costs  are 
disposed  of  in  this  way  because  the  jury  were  directed  to 
find  for  the  plaintiffs,  if  they  were  satisfied  '*  there  had  bccu 
a  liquidauon  :f  accounts  between  the  paities,  or  an  admis* 
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fiion  of  the  balance  due,  as  stated  in  the  account  rendered 
by  Nixon."  The  jury  should  have  been  told  "that,  with* 
out  evidence  of  an  express  promise  to  pay  tbis  balanoe,  tho 
defendants  were  not  liable." 

■ 

Spencer,  J.  Three  objections  are  raised  to  the  verdict 
iu  this  case :  1.  That  when  the  contract  was  made  between 
Jesse  Brush  and  Nixon,  Samuel  was  not  a  partner ;  2. 
That  the  evidence  oflFered  by  the  plaintiflfe  was  not  suffi- 
cient to  justify  the  verdict;  8.  That  the  Brushes  were  sepa* 
rately  answerable  to  Nixon,  as  joint  partners  with  him,  and 
not  jointly  answerable,  and,  therefore,  the  remedy  is  at 
law. 

The  first  objection  is  founded  on  the  evidence  ia  the  case, 
that  Jesse  alone  made  the  contract  with  Nixon.  But  the 
case  states,  although  he  did  not  then  know  of  Samuel 
Brush,  that  after  only  seven  barrels  of  beef  had  been  pur- 
chased, Samuel  was  introduced  by  Jesse  to  Nixon,  and  it 
was  then  declared  by  Jesse  that  they  were  partners  in  busi- 
ness, and  concerned  together  in  that  adventure.  It  also  ap- 
pears that  when  the  account  was  rendered,  it  was  delivered 
to  Samuel,  who  made  no  objection  as  to  the  amount  or 
manner  of  the  charge.  From  these  facts  there 
[*298]  can  be  no  manner  of  doubt,  that  the  *jury  were 
warranted  in  presuming  the  partnership  between 
the  brothers  was  anterior  to  the  contract  made  by  Jesse 
with  Nixon.  If  so,  it  then  follows,  that  whether  he  was 
known  to  Nixon  or  not,  he  would,  as  a  dormant  partner, 
be  equally  responsible.  Orace  v.  Smithy  2  Black.  Bep.  998. 
The  second  objection  is,  I  think,  equally  untenable.  The 
evidence  having  shown  the  Brushes  to  be  partners,  the  de- 
livery cf  the  account  to  one  of  them,  and  its  being  retained 
80  long,  are  strong  testimony  of  an  admission  of  its  correct* 
ness.  The  reason  assigned  by  Samuel  was  no  excuse  for 
his  not  examining  the  accounts,  and  objecting  to  them  if 
objectio  liable.    It  has  been  held  in  chancery  that  an  ao 
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count  current,  sent  by  one  merchant  to  another,  with  a 
balance  struck  in  favor  of  the  remitter,  shall,  after  being 
kept  two  years  without  objection,  be  considered  as  a  stated 
account  TVcfe? v.  Shorty  2  Ves.  289.  Sherman  v.  Sherman 
2  Vern.  276  The  rules  of  evidence  being  the  same  in 
both  courts,  I  have  therefore  ground  for  saying,  that  in  the 
present  case,  where  the  lapse  of  time  was  greater^  the  de* 
tention  of  the  account  so  long,  without  expressing  the  least 
objection,  was  an  admission  of  it.  If  it  was  considered  as 
a  stated  account,  the  interest  which  the  jury  allowed  was 
correct 

The  third  objection  appears  to  me  to  be  equally  un- 
founded. Why,  with  respect  to  a  particular  share  of  a 
vessel,  there  may  not  be  partners,  I  can  see  no  reason.  If 
there  may  be,  then  undoubtedly  they  might,  in  that  capa- 
city, become  answerable  to  another  person,  holding  a  dis- 
tinct share  in  the  same  vessel,  as  well  as  to  any  other  in- 
dividual. It  is  not  stated  in  the  case,  but  it  has  been  at- 
tempted to  be  inferred,  that  Nixon  and  the  Brushes  were 
joint  partners,  and,  therefore,  that  the  only  remedy  is  in 
ishancery.  Without  discussing  whether,  if  they  were  part- 
ners, a  suit  at  law  could  be  maintained  in  the  present  case, 
i  proceed  on  the  ground  that  they  were  not  partners.  The 
defendant  and  his  brother,  as  owners  of  a  part  of  the  ship, 
wore  bound  to  furnish  their  proportion  of  the  cargo.  In- 
stead of  getting  credit  of  a  third  person,  not  interested  in 
the  vessel,  they  obtain  that  credit  from  Nixon,  and  why, 
for  such  advances,  there  should  not  be  a  legal  responsi- 
bility I  cannot  perceive.  It  is  true,  that  as  respects  third 
persons,  the  entire  owners  might  be  answerable  jointly ; 
not,  however,  on  the  technical  ground  of  partners,  but  as 
joint  owners.  The  ingenious  author  of  the  Lex  Mercatoria 
Americana,  p.  423,  very  properly  questions  the 
notion  that  shipowners(a)  are  to  *be  considered  as     [*299] 

(a)  In  Wright  r.  JStmAsr,  1  East,  20,  the  oourt  of  king*B  bench  say,  if  three 
pereons  own  one  portion  of  a  ship,  and  a  fourth  another,  tho*  gb  as  betweef 
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partners.    On  the  whole,  in  mj  opinion,  the  veidiot  ough 
not  to  be  disturbed.  [1] 

New  trial. 


60BDON,  surviver  of  MuNRO  AND   Gobdon,  againU 

Church. 

If  an  assurer  know  that  a  policy,  though  in  the  name  of  the  broker,  is  In  hxf 
effected  on  account  of  another,  a  setoff  of  a  debt  due  from  the  broke  t 
cannot  be  made  in  a  suit  bj  him,  ou  that  policy,  though  it  be  carried  ot 
in  his  own  name. 

Assumpsit  on  a  policy  of  insurance. 

Theplaintiflfandhis  deceased  partner  were  brokers,  and 
eflFected  the  policy  in  question  without  naming  the  party 
interested,  and  describing  themselves  as  brokers  only  by 
the  customary  marginal  insertion  of  their  names  as  such. 
It  was,  however,  generally  known,  among  the  under- 
writers, that  this,  and  several  other  policies  on  the  same 
risk,  wer^  on  account  of  a  charitable  association  in  Scot- 
land, the  trustees  for  whom  had  given  the  orders.  In 
March,  1802,  the  plaintiff  and  his  partner  made  a  compo- 
sition with  their  creditors  for  fifteen  shillings  in  the  pound, 
payable  by  instalments,  the  last  of  which  was  at  eighteen 
months,  and  not  due  when  this  action  was  commenced. 
The  others  had  been  paid.  On  the  10th  of  April  follow- 
ing, the  vessel  not  having  been  heard  of  for  a  year,  a  loss 
was  claimed  as  for  a  missing  ship,  averring  the  interest  in 


creditors,  they  constitute  one  partnership,  yet^  as  between  themselves^  the 
three  make  a  distinct  partnership ;  with  whom  the  fourth  may  contract,  and 
on  that  contract  sue  one  or  all  of  them,  and,  if  all  be  not  sued,  they  may 
plead  in  abatement 

[1]  One  partner,  in  a  particular  transaction,  is  not  liable  to  the  otben^ 
•xoept  on  an  express  promise  to  pay.     Jbwmend  v.  Ooewajff  19  Wend.  424 
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the  trustees.  The  defendant  admitted  the  justice  of  the 
demand,  but  contended  he  had  a  right  to  set  off  the 
amoont  of  the  last  instalment.  The  only  .  question  was, 
whether  he  was  so  entitled  or  not. 

Hoplnna^  for  the  plaintii£  The  set-olf,  in  the  present 
case,  cannot  be  allowed,  because  the  plaintiff  sues  as  a 
mere  trustee,  and  the  defendant's  claim  is  on  account  of  a 
debt  due  from  the  plaintiff  himself.  Trusts  are  acknow- 
ledged at  law.  In  Wincfi  v.  ZeeZy,  1  D.  &  E.  619,  the 
coarf^p^lmitted  a  bankrupt  to  sue  in  his  own  name  for  u 
debt  origixmlly  due  to  himself,  but  which  he  bad  assigned 
previous  to  the  bankruptcy.  The  defendant  pleaded  th^ 
bankruptcy,  but  the  court  said  he  sued  as  trustee.  So  ia 
BroTtdy  v.  Brook^  cited  6  D.  &  E.  621,  to  debt  on  bond,  a 
plea  was  allowed,  showing  that  it  was  given  in  trust  for 
money  lent  by  a  third  person,  who  was  indebted  to  tbe 
defendant  more  than  the  amout.  So  in  Wilson  v.  Watsoix^ 
1  Esp.  Dig.  239,  or  240,  the  same  principle  was  adopted 
Trusts,  therefore,  are  recognized  in  courts  of  law,  to  pre- 
vent, as  would,  otherwise  be  the  case,  the  debt  of  A.  being 
paid  with  the  money  of  B.  This  doctrine  we  contend  for 
has  been  confirmed  in  this  court,  in  the  case  of  Johnson  v. 
Bbodgood,  (See  1  Lex  Mer.  Amer.  507.)  The 
defendant  was  a  debtor  to  *the  plaintiff,  who  as-  .  [*800] 
signed  all  his  property  in  trust  for  his  creditors, 
subsequent  to  which  the  defendant  purchased  an  overdue 
promissory  note,  made  by  the  plaintiff,  and  in  an  action 
by  him;  on  behalf  of  the  assignees,  the  court  refused  to 
permit  a  set-off  of  the  note,  A  further  objection  to  the 
claim  now  urged  is,  that  the  damages  are  unliquidated.  It 
is  settled,  that  whatever  is  to  be  the  set-off  must  be  ascer* 
tained  and  due  at  the  time  of  action  brought.  Mont,  on 
Set-off)  18,  19.  The  damages  here  are  to  be  fixed  only  by 
jury  intervention,  and  that  is  alone  sufficient  to  preclude 
the  right  insisted  on  by  the  defendant. 
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Pendleton^  contra,  was  stopped  by  the  court 

Per  Curiam.  Ko  set-off  can  be  allowed  in  this  case.(a) 
The  suit  is  on  a  policy  which  the  plaintiff  effected,. as  a 
mere  trustee,  for  a  charitable  society  in  Scotland,  and  the 
ease  warrants  us  in  concluding  this  was  known  to  the  de- 
fendant when  he  subscribed  the  policy. 

Judgment  for  the  plaintiff. 


Livingston  against  Livingston. 

Debts  due  on  Judgments  docketed  previous  to  the  passing  of  the  bankrupt 
law  of  the  United  States,  remain  a  lien  on  the  lands  then  held  by  the 
bankrupt,  and  have  a  priority  in  payment,  out  of  the  lands  affected  by 
them,  before  the  general  creditors,  the  commissioners'  assignment  passing 
such  lands,  subject  to  all  Judgments  so  docketed,  if  the  Judgment  creditor 
has  not  oome  in  under  the  commission. 


On  scire  facias  on  a  judgment  docketed  on  the  25  th  Jan- 
uary, 1800. 

By  the  68d  section  of  the  bankrupt  law  of  the  United 
States,  passed  on  the  25th  of  April,  in  the  same  year,  it  is 
enacted,  '*  that  nothing  contained  in  this  act  shall  be  taken 
or  considered  to  invalidate,  or  impair,  any  lien  existing  at 
Ae  date  of  this  act^  upon  the  lands  or  chattels  of  any  person 
who  may  have  become  a  bankrupt."  In  Sepfember,  1802, 
a  commission  was  issued  against  the  defendant,  on  which 
he  was  declared  a  bankrupt,  and  in  the  November  follow- 
ing he  obtained  his  certificate.  The  plaintiff  did  not  prove 
his  debt,  or  in  any  manner  come  in  under  the  commis- 
sion. 

The  question  was,  whether  the  lands  held  by  the  de- 
fendant^ at  the  time  of  docketing  the  judgment^  passed  by 

(a)  See  onl^  34)  Broum  v.  OuninQj  n.  (&) 
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the  commissioners'  assignment,  discharged  of  that  judg* 
ment,  or  whether  it  remained  a  subsisting  lien  paramount 
all  claims  of  the  creditors  ? 

Soffman,  for  the  plaintiff.  The  English  statutes  have 
no  provision  similar  to  that  in  the  section  stated  in  the 
case.  The  decision  in  their  books  are  under  a  law,  similar 
in  its  regulations  to  the  81st  section  of  the  act  of  congress, 
by  which  judgments,  and  other  debts  by  record,  are  put 
on  a  level  with  simple  contract  demands.  It 
would  be  so  here,  did  this  section  *stand  unquali-  [*S01] 
fied,  for  then  it  would,  like  the  English  statute,  have 
a  retrospective,  as  well  as  prospective  operation.  But  the 
68d  section  confines  the  effect  of  the  act  to  future  judgments, 
and  preserves  the  lien  arising  from  those  previously  ob- 
tained. 

Biggs  and  Harison^  contra.  The  lien  mentioned  in  the 
section  relied  on,  contemplates  only  such  as  are  created  by 
the  act  of  the  party,  as  mortgages  and  the  like,  or  those  of 

factors,  but  not  those  which  are  induced  by  effect  of  law, 
and  obtained  in  invitum. 

Badcliff,  in  reply.  Let  the  63d  section  be  read  immedi« 
ately  ailer  the  81st,  and  there  would  be  no  doubt  of  its 
having  been  designed  as  a  proviso,  or  saving  of  the  judg- 
ment, &c.  contained  in  the  63d  section.  The  position  of 
the  clause  does  not  vary  its  construction.  It  must  be  in- 
terpreted with  a  regard  to  that  part  of  the  law  to  which  it 
was  intended  to  relate. 

Per  Curiam^  stopping  Radcliff,  The  act  of  congress  does 
not  affect  judgments  prior  to  the  act.  The  63d  section  of 
the  bankrupt  law  was  made  on  purpose  to  uphold  them. 
It  preserves  all  preceding  liens,  and  there  can  be  no  doubt 
but  that  a  judgment  is  a  lien.  The  case  of  a  factor  would 
not  have  been  affected  without  the  63d  section.    The  true 
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oonstruction  of  the  Slst  seetion,  compared  and  taken  in 
conneotion  with  the  63d,  is,  that  it  is  prospeclive^'  and  al- 
ludes only  to  future  judgments. .  It  would  require  express 
words  to  take  a  party's  pre-existing  rights.  Here  the 
plaintiff  never  did  any  act  waiving  those  he  had  under  the 
judgment.    They  remain,  therefore,  unimpaired. 

Judgment  for  the  plaintiff 


Miller  akd  Qrahah  against  De  Peyster  and  Charl- 
ton. 

ff  an  aeaured,  after  cnptare,  appoint  an  agent  to  prosecute  his  claim,  sach 
agent  after  due  abandonment  becomes  the  agent  of  the  assured,  and  a 
receipt  by  him  of  the  money  for  which  tlie  property  has  been  sold,  will  be 
deemed  a  receipt  by  the  insurer,  who  must  look  to  the  agi'nt  for  the 
amount,  and  pay  the  assured  hisfuU  loss  without  any  deduction.  AJlacti 
by  such  an  agent^  if  6ona  fide^  bind  the  underwriter. 

Assumpsit  on  a  policy  of  insurance  on  the  cargo  of  the 
schooner  Chance,  commanded  by  Graham,  one  of  the  plain- 
tiffs in  the  cause. 

The  vessel  and  cargo  being  captured  by  a  French  priva- 
teer, were  sold  by  order  of  the  Spanish  Government  at  the 
Mantanzas,  in  the  Island  of  Cuba,  whither  she  was  carried^ 
and  the  proceeds  of  both  lodged  in  the  custom-house  ot 
that  place.  After  this  Graham  appointed  an  agent  to  prose- 
cute his  claim,  and  departed. 

The  agent  thus  constituted,  entered  into  a  compromise 
frith  the  captors,  by  which  it  was  agreed  that  the  money 
should  be  released  on  the  captured's  paying  all 
[*802]  costs  and  charges,  and  giving.  *up  one  third  of  the 
money  deposited.  This  being  done  the  two  thirds 
were  received  by  the  agent,  who,  in  answering  to  the  in- 
terrogatories, in  a  commission,  acknowledged  having  the 
money,  and  stated  bimself  ready  to  exhibit  the  documental 
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ud  accounts^  with  the  balance,  to  any  one  duly  empow- 
ered. The  quefition  was,  whether,  afi  two  thirds  of  the 
Talne  insured  were  in  the  hands  of  an  agent  appointed  by 
one  of  the  assured,  they  could,  notwithstanding  a  due  aban- 
donment, recover  as  for  a  total  loss  ? 

Bdriaon^  for  the  plaintiff.  Had  we  not  left  an  agent  to 
manage  the  affairs  of  the  vessel  and  cargo,  there  would,  it 
is  allowed,  have  been  no  doubt  as  to  oui*  right,  but  that 
having  done  so^  and  not  having  staid  to  prosecute,  the  claim 
is  taken  away.  This  case  is  exactly  within  the  decision  of 
Berens  v.  Rucker^  1  Black.  818.  All  compromises,  bona 
fide  made,  bind  the  insurer.  After  abandonment,  the  agent 
of  the  insured  is,  like  the  insured  himself,  the  agent  of  the 
underwriter. 

Pendiston^  contra..  The  question  is,  whether  there  shall 
be  a  total,  or  an  average  loss.  We  contend  the  money  re- 
ceived by  the  agent  of  the  assured  is  the  same  as  if  received 
by  the  assured  himself,  and  must  be  deducted  from  the 
amount  of  the  loss.  This  principle  was  settled  in  the  court 
of  errors,  in  February  last.(a)  The  person  into  whose 
nands  the  money  has  been  paid,  may  have  demands  against 
the  assured,  and  if  so,  he  having  received  it  under  an  ap- 
pointment from  them,  will  be  entitled  to  set  off  the  amount. 
We  may  thus  pay  the  whole  loss  to  the  plaintiffs,  and,  when 
we  ask  for  the  proceeds  from  their  agent,  be  answered  with 
an  account  showing  a  credit  to  the  full  sum  we  may  have 
paid.  The  plaintiffs  ought  not  to  doubt  their  own  agent. 
By  receiving  from  the  underwriter  one  third,  and  giving 
credit  for  the  two  thirds  at  their  disposal,  complete  justice 
is  done. 

Hoffman:^  in  reply,  was  stopped  by  the  couil 

(a)  J,  R  Church  v.  Bedtent  and  otherB,  1  Caines*  Cases  in  Error,  81,  bill  la 
JtaX  case  the  ▼ooocl  was  sold  in  lier  homo  port,  and  tlie  proceeds  of  her  in 
the  hands  of  the  assared  litmselC 
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Per  Chiriam.  The  composition  made  by  the  agent,  ap- 
pointed by  Graham,  the  master  of  the  vessel,  and  part 
owner  of  the  cargo,  was  done  in  good  faith,  after  a  capture 
and  abandonment  It  w&s  made  for  a  benefit  of  the  in- 
surer,  to  whom  the  person  intrusted  with  the  management 
of  the  business  must  be  considered  as  the  agent.  It  was  a 
discretion  within  the  scope  of  his  authority.  A  discretion 
which,  if  prudently  exercised,  would  often  be  for  the  ben- 
efit of   the  underwriters,   but   which   would    never  be 

used  if  at  the  hazard  of  turning  a  total  into  a  par- 
[*803]     tial  loss.    Had  the  balance,  after  payment  *of  the 

composition  money  and  charges,  been  received  by 
Graham  himself,  it  might  have  been  a  proper  case  for  de- 
duction. But  the  money  is  still  in  the  hands  of  the  foreign 
agent.  He  may  fail,  and  the  assured  ought  not  to  run 
that  risk.  It  is  to  the  person  in  whose  hands  the  money  is 
that  the  insurer  must  look.  Judgment  must,  therefore,  be 
for  the  plaintif&.(a) 

Judgment  for  a  total  loss. 


Jackson,  ex  dem.  Van  Denbkbo,  Van  Vecten,   and 

Eltino,  against  Bbadt. 

A  tenant  entering  under  a  person  claiming  the  whole  in  severalt/,  is  not 
entitled  to  the  value  of  his  improvements  from  persons  reoovering  as  eo* 
tenant 

See  this  case,  ante^  p.  169.  The  point  was,  whether  the 
defendant,  in  consequence  of  his  entry  in  1771,  or  1772,  by 
permission  of  Bernardus  Bradt,  was  entitleii  to  the  value 
of  his  improvements,  under  the  acts  of  the  16th  March, 
1786,  and  10th  of  February,  1791. 

(a)  See  Abbott  v.  Broome^  1  Caines*  Bep.  303,  n.  (a.) 
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Woodtvorthj  (Attorney-General,)  for  the  defendant  The 
constraction  of  the  acts,  it  may  be  said,  i$  to  be  confined  to 
lands  held  by  tenants  in  common,  whereas  Bernardas 
Bradt  was  solely  seised  of  the  legal  estajte.  Allowing  this, 
still  it  is  was  in  trust  &>r  the  persons  to  whom  he  was,  by 
the  decision  of  the  court  of  appeals,  ordered  to  convey. 
Though  the  legal  estate. was  in  him,  the  trust  was  for  others, 
and  on  the  rule  that  what  ought  to  be  done  is  to  be  held 
as  done,  he  must  be  considered  as  a  tenant  in  common  from; 
the  very  first  moment  of  his  title.  The  principles  of  the 
statutes  apply  to  equitable  as  well  as  legal  estates.  They 
were  framed  for  the  purpose  of  compensating  the  one  by 
whose  exertions  many  might  be  benefited. 

Henry  and  Van  Vechten^  contra.  The  words  of  the  act 
are  against  the  position  contended  for.  It  was  passed  in 
ikvor  of  those  who  held  in  conjuction  with  others,  not  iii 
opposition  to  them.  The  very  circumstance  of  denying 
our  right  is  sufficient  to  destroy  the  equity  insisted  on. 
An  equity  cannot  arise  from  an  adverse  and  wrongful  hold* 
ing.  Had  the  improvements  been  intended  to  have  been 
allowed  for,  the  court  of  appeals  would  have  saved  them. 

Thompson,  J.  delivered  the  opinion  of  the  court.  Under 
the  facts  in  this  case  the  question  is,  whether  the  defendant 
stands  in  a  situation  which  entitles  him  to  a  compensation 
for  his  improvements  under  the  statutes  referred 
to?  We  think  not.  At  the  *time  Bernardus  [*304] 
Bradt  put  the  defendant  into  possession,  he  did 
not  claim  to  hold  either  an  estate  in  joint  tenancy  or  in 
common  in  the  premises,  but  he  claimed  the  whole  in  seve- 
ralty.  It  was  held  in  like  manner  by  his  children,  until 
the  year  1797,  when  they  were  compelled  to  convey  a 
moiety  to  the  lessors  of  the  plaintiff,  and  those  under  whom 
they  claim.  The  cases  contemplated  by  the  statute  were 
thsoe  where  a  part  owner  or  a  proprietor  who  recognised 
the  interest,  or  right  of  others  with  him,  should  make  or 
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authorize  improvements  to  be  made.  The  statutes  look  to 
a  partition,  and  the  uncertainty  where  the  shares  will  fall. 
In  such  cases  good  faith  requires  indemnity  for  improve- 
ments, but  not  so  where  the  improvements  have  been  made 
in  defiance  of,  and  adversely  to,  the  claims  of  every  body 
else.  To  compensate  the  defendant  for  his  improvement^, 
prior  to  1798,  would  be  repugnant  to  the  decree  of  the 
oourt  of  appeals,  and  to  the  defendants'  deed  given  in  pur- 
suance of  such  decree.  It  is  presumable  that  all  e'quitable 
claims,  which  the  parties  to  that  decree  might  have  had, 
were  taken  into  consideration.  The  deed  is  absolute  and 
unconditional,  and  must  pass  the  improvements  as  well  as 
the  fee  of  the  laud.  Besides,  the  plainti£&  showed  title  to 
but  ten  twelfths  of  the  premises,  and,  therefore,  come  into 
possession  only  as  tenants  in  common  with  the  defendant, 
and  it  cannot  be  just  that  he  should  receive  compensation 
for  all  his  improvements,  and  still  retain  two  twelfths  of 
them.  No  rule  of  apportionment  is  appointed  by  the  act. 
(t  contemplates  only  cases  where  the  rights,  or  shares,  in 
the  premises,  are  reduced  to  estates  in  severalty,  and  ex 
cl usi ve  possession  claimed.  The  opi nion  of  the  courts  there- 
fore, is,  that  the  defendant  is  not  entitled  to  compensation 
for  his  improvements.  . 

Application  denied. 


The  People  against  Barrett  and  WARD.(a) 

Aiier  a  prisoner  has  pleaded  to  an  indictment^  the  Joiy  been  sworn,  and 
eyidence  offered,  if  the  public  prosecutor,  without  the  prisoner's  oonaent. 
withdraw  a  juror  merelj  because  he  is  unprepared  with  his  evidence,  the 
prisoner  cannot  afterwards  be  tried  oe  the  same  indictment ;  ifhe  be  it  ta 
;good  cause  for  arresting  the  judgment. 

The  jury  in  this  cause,  which  was  an  indictment  for  a 

(a)  See  ofUls^  100. 
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oonepiracj,  being  duly  sworn,  the  defendants  were  ar> 
raigned,  and  pleaded  not  gailtj.  Immediately  after  this; 
the  district  attorney  served  on  Barrett  a  notice  to  produce 
a  promissory  note  mentioned  in  the  indictment,  or  that 
parol  testimony  would  be  given  of  its  contents ;  and  asked 
his  counsel  if  they  were  ready  for  trial,  to  which 
they  answered  they  were.  The  *note  was  then  [*805] 
called  for,  and  on  its  not  being  produced,  the  dis- 
trict attorney  offered  the  parol  evidence.  To  this  they  ob* 
^'ected,  alleging  the  want  of  due  notice,  as  the  note  was  nol 
i  I  their  possession,  but  at  a  house  fourteen  or  fifteen  miles 
Distant;  and  the  judge,  being  of  the  sanie  opinion,-  refused 
1^  permit  the  parol  testimony  to  be  adduced.  Whereupon 
lae  district  attorney  moved  for  leave  to  withdraw  a  juror, 
which  was  granted  without  the  consent  of  the  defendants. 
On  a  subsequent  day  they  were  again  arraigned,  tried,  and 
fDund  guilty  on  the  same  indictment.  The  question  was^ 
vhether  these  circumstances  were  not  sufficient  to  arrest ' 
the  judgment? 

•    *  . 

Orary,  for  the  defendants.  We  have  to  contend  for  this 
position,  that  if  a  juror  be  withdrawn  without  the  consent 
of  a  prisoner,  and  merely  for  want  of  sufficient  evidence  to 
convict,  he  cannot,  after  evidence  offered,  be  put  again  upon 
bis  trial  for  the  same  offence.  That  the  jury  sworn  and 
charged  in  a  criminal  case  cannot  be  discharged  (without 
the  prisoner's  consent,)  till  they  have  given  a  verdict,  is 
acknowledged  to  be  the  common  tradition  of  the  law.  4 
Hawk.  459,  b.  2,  c.  47,  s.  1.  This  is  confessed  even  by  the 
few  cases  which,  in  the  reign  of  Charles  II.,  were  decided 
to  the  contrary.  Sir  T.  Raym.  84.  But  all  the  books  are 
against  these  determinations.  Lord  Coke,  in  1  Inst,  227, 
b.  says,  ''  a  jury  sworn  and  charged  in  case  of  life  and 
member,  cannot  be  discharged  by  the  court,  or  any  other, 
but  they  ought  to  give  a  verdict."  This  position  he,  in  8 
Inst  110,  extends  to  other  inferior  cases.  "  To  speak  it 
here,**  he  says,  "  once  for  all,  if  any  person  be  indicted  of 
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treason,  or  of  felony,  or  larceny,  and  plead  not  guilty,  and 
thereupon  a  jury  is  returned  and  sworn,  their  verdict  mual  * 
be  heard,  and  they  cannot  be  discharged.  In  the  case  of 
Whitebread  and  Fen  wick,  (2  State  Tri.  827,  828,)  the  prac- 
tice now  contended  against  was  adopted ;  but  those  pro^ 
ceedings  have  been  reprobated,  even  by  the  crown  lawyers 
themselves ;  and  Mr.  Justice  Foster,  in  speaking  of  them, 
declares  them  to  be  ^-  most  unjustifiable,"  and  such  as  he« 
♦'hopes  will  never,  be  drawn  into  example."  Foster,  16, 
80,  88.  It  is  only  a  case  of  necessity  that  will  warrant  the 
withdrawing  a  juror.  As  if  a  man  in  a  .state  of  frenzy 
should  put  himself  on  his  trial.  1  Hale,  85.  Or  a  woman 
be  seized  with  the  pains  of  labor  when  under  trial.  EUza- 
beih  Meadoio's  case,  Foster,  76.  Even  in  the  case  of  Olcott, 
which  has  been  thought  to  warrant  the  measure  in  thisy 

there  was  a  species  of  necessity ;  for  the  jury,  after 
[*806]     a  very  long  confinement,  *declared  they  never 

should  agree,  and  the  court  is  not  obliged  to  keep 
them  together  till  they  concur  from  fear  of  perishing  with: 
hunger.  Holt,  Ch.  J.  lays  it  down,  that  in  a  criminal  case, 
not  capital,  a  juror  caniiot  be  withdrawn  unless  by  consent 
of  both  parties.  The  King  v..  Perkins,  Garth.  465.  The 
same  wto  ruled  in  an  indictment  for  barratry.  Hexy.  Jeff*^ 
2  Stra.  984.  The  offence  there  was  punishable  in  the  same 
manner  as  that  of  which  the  present  defendants  have  been 
accused.  The  right  claimed  by  the  district  attorney  is  of 
so  dangerous  a  nature,  that  the  court  never  will  tolerate  it^ 
even  under  the  form  of  a  power  to  be  exercised  under  the 
discretion  of  the  court.  It  ought  not  to  be  allowed,  though 
wished  to  be  shielded,  by  arguments  derived  from  a  wish 
to  attain  the  ends  of  public  justice.  It  will  be  a  source  of 
constant  resort,  whenever,  from  any  neglect  or  omission,  a 
prisoner  cannot  be  convicted  on  his  first  being  brought  up 
for  trial. 

Thompson,  J.    On  the  trial  I  gave  no  opinion  as  to  the 
propriety  or  impropriety  of  withdrawing  a  juror.    Wheo 
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leave  to  da  it  was  applied  for,  I  recommended  the  counsel 
for  the  prisoner  to  permit  it,  reserving,  however,  the  quea- 
.tion  for  the  determination  of  the  court,  and  imagined  the 
whole  to  be  a  matter  of  arrangement. 

•  Orary,  I  shall  add  only  a  few  remarks  on  two  citations 
that  may  be  made  against  us.  The  first  is  the  opinion  oi 
Hale,  in  his  Pleas  of  the  Crown,  295,  296,  297.  He  speaks 
of  the  practice  of  his  time,  under  the  reign  of  Charles  IL 
The  doctrines  of  that  period  have  been  long  overruled; 
and  it  may  be  doubted  whether  he  himself  does  not  allude 
to  circumstances  of  misconduct  in  the  prisoner.  *'  If  it 
appear  that  evidence  be  kept  back,"  &c.,  are  his  words. 
Nothing  of  that  kind  can  be,  or  is,  imputed  here.  The 
note  was  nearly  twenty  miles  off.    In  1  Vent  69,  Tlie  King 

V.  f7aw€  D — : ,  the  witnesses  had  been  tampered  with, 

and  kept  out  of  the  way«  These  circumstances  do  not  ap- 
pear, and  the  authorities  therefore  cannot  apply. 

Rusael^  (District  Attorney,)  contra.  I  shall  first  submit 
to  the  <x>urt  whether  the  informality  of  the  notice  was  not 
waived  by  the  declaration  of  the  defendants  that  they  were 
ready  for  trial  ?  If  not,  I  contend  that  in  all  cases  the 
court  possesses  a  discretionary  power  of  withdrawing  a  ju- 
ror, when,  justice  requires  it,  even  against  the  consent  o^ 
the  prisoner.  The  very  case  of  doing  so,  if  a  man  plead 
to  an  indictment  when  in  a  state  of  frenzy,  is  put 
as  one  of  the  proofs  of  this  discretioD,  *and  is  said  [*307] 
to  rest  upon  it.  1  Hale,  35.  The  doctrine  in  2 
Hale,  295,  is  but  partially  stated.  To  withdraw  a  juror  is 
there  said  to  be  "nothing  more  than  ordinary,"  when  it 
appears  there  may  be  "  a  fuller  discovery,"  and  this,  too, 
'*  lest  many  notorious  murders,  or  burglaries,  should  pass 
unpunished."  The  reason,  therefore,  that  it  has  been  an* 
ticipated,  would  be  urged,  that  is,  lest  there  should  be  a 
failure  of  justice,  is  the  very  one  given  by  Lord  Hale,  and 
therefore  ought  to  be  good  and  sufiicient  now.    lu  the 
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case  of  bad  indictments,  the  court  always,  and  on  the  above 
grounds,  discharges  the  jury.  Hex  v.  Segar  Jk  Potter,  Comb. 
401.  The  authority  of  Sir  T.Haym.  84,  is  acknowledged 
to  be  in  point  In  Roberts'  case,  Kelyng,  26,  the  jury  were 
discharged  by  the  court,  merely  because  they  saw  the  evi- 
^dcnce  insufficient.  It  may  be  said  these  were  cases'  of 
faulty  indictments ;  but  in  that  of  Oardiner  and  others,  ibid, 
47,  the  jury  were  discharged  merely  because  the  testimony 
could  not  be  made  out  without  the  examinations  taken  be- 
fore  the  lord  mayor.  The  right  to  do  this,  when  the  evi- 
dence is  not  complete,  was  again  recognized  in  Jones  and 
BevoT^s  case,  ibid.  52.  Foster  himself,  p.  828,  mentions  that 
'he  should,  in  certain  cases,  use  this  discretionary  power. 
It  is  worthy  of  remark,  that  the  positions  of  Lord  Coke, 
^hich  have  been  relied  on  in  2  and  3  Inst.,  were  examined 
in  KinhcKs  case,  (Foster,  16,)  and  denied  to  be  correct 
The  time  for  which  notice  is  to  be  given  to  a  criminal  to 
produce  a  paper,  is  nowhere  settled.    It  has  not  been  dec 

termined  that  it  ought  to  be  a  two-day  notice. 

ft  '  I  ■ 

Thompson,  J.  I  decided  nothing  as  to  the  time  requi- 
site, but  merely  that  a  notice  to  produce,  instankr^  an  in 
Btrument  near  twenty  miles  off,  was  not  good. 

RasseL  From  the  conduct  of  the  prisoner,  it  is  to  be 
presumed  the  paper  was  there.  At  all  events,  we  contend 
that  the  withdrawing  a  juror  is  matter  of  discretion  in  the 
court,  and  that  they  have  a  right  to  exercise  it  whenever 
they  see  the  justice  of  the  case  requires  it. 

Henry,  in  reply.  The  general  position  is,  that  where  a 
jury,  in  a  criminal  case,  is  once  charged  with  a  prisoner, 
they  cannot  be  discharged  without  his  consent.  There 
are,  however,  some  exceptions;  but  the  rule  itself  was 
framed  as  a  shield  to  the  subject  against  the  power  of  the 
crown.  This  principle,  if  correct  in  a  monarchy,  is  still 
more  so  under  a  republican  form  of  government.     But 
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under  both  systems,  necessity  qualifies  the  rule, 
and  proves  its  existence  by  the  very  *exception  [*808] 
it  allows.  One  class  of  cases  is,  where  the  priso- 
ner himself,  by  improper  practices,  has  endeavored  to  elude 
justice.  Another,  where  the  indictment  is  not  appropriate 
to  the  offence.  A  third,  unavoidable  accident ;  such  as  the 
absence  of  an  expected  witness,  insanity,  or  any  other  dis- 
pensation of  Providence.  A  fourth  arises  from  the  jury 
themselves ;  departure  of  one,  or  an  invincible  disagree- 
ment  among  the  whole.  2  Hale,  295.  For  though  una- 
nimity in  a  verdict  be  necessary,  a  court  will  not  force  a 
jury  into  it  for  the  sake  of  self-preservation.  A  fifth  class, 
may  be  where  the  trial  is  so  prolonged  that  the  court  aiA 
jury  are  tired  out,  and  require  refreshment  Within  one 
of  these  descriptions  of  cases,  every  authority,  in  which  the 
power  has  been  exercised,  will,  on  examination,  be  found 
to  rank.  It  is,  however,  to  be  remarked,  that  in  the  edi- 
tion of  Kelyng,  by  Browne,  in  a  note  in  p;  47,  all  the  de- 
terminations cited  from  him  are  denied.  Does,  then,  the 
present  case  fall  within  any  of  the  qualifications  enume- 
rated ?  There  is  not  one  which  presents  the  naked  fact  of 
withdrawing  a  juror,  merely  because  a  public  prosecutor 
was  not  prepared.  It  is  claimed  as  a  right  to  exercise  this 
discretion  ad  libitum.  From  reason,  from  authority,  from 
the  policy,  nature,  and  structure  of  our  government,  it 
ought  not  to  be  allowed. 

LrviNGSTON,  J.  delivered  the  opinion  of  the  court. 
Without  denying  the  right  of  courts  to  withdraw  a  juror 
in  criminal  causes,  and  put  the  defendant  on  his  trial  a 
second  time,  it  is  evident  this  power  should  not  be  lightly 
used,  but  confined  as  much  as  may  be  to  cases  of  very  ur- 
gent necessity,  where,  by  the  act  of  God,  or  by  some  sud- 
den and  unforeseen  accident,  it  is  impossible  to  proceed 
without  manifest  injustice  to  the  public,  or  the  defendant 
himself.  We  do  not  mean,  at  present,  to  define  all,  or  any 
o{  the  cases  in  which  this  practice  may  be  pursued,  but  we 
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all  agree  that  a  defendant  ought^  in  na  case,  to  be  pat  on  a 
second  trial  for  the  same  offence,  where  a  juror  has  been 
discharged  on  no  other  ground  than  because  the  public 
prosecutor  found  himsdf  unable  to  proceed  for  the  want 
of  sufficient  testimony  to  convict,  and  where  this  inability 
was  the  consequence  of  his  not  taking  the  necessary  mea- 
sures to  obtain  it.    To  discharge  a  juror,  under  such  cir« 
cumstances,  would  be  liable  to  great  abuise  and  oppression. 
If  the  prosecutor  disliked  the  jury,  or  some  of  them,  or 
hoped  to  find  the  defendant  less  prepared  at  a  future  day, 
or.  wished,  unnecessarily,  to  harass  him,  he  mighty 
[*809]     at  any  time,  attain  his  end  if,  *by  solely  alleging 
the  want  of  proof,  after  a  jury  were  sworn,  he 
could  get  rid  of  them.     It  will  be  much  better  that  the 
guilty  now  and  then  escape,  in  this  way,  than  tointroducei 
or  sanction,  a  practice  which  may  place  the  innocent  en- 
tirely in  the  power  of  a  court,  or  a  public  prosecutor,  which 
this  mode  of  trial  was  intended  to  guard  against    It  wil! 
be  recollected  there  was  no  improper  practice  here,  on  the 
part  of  the  defendants,  or  any  tampering  with  witnesses  to 
keep  them  out  of  the  way.     In  saying  they  were  ready  for 
trial  the  defendants  told  no  more  than  the  truth  ;  but  such 
declaration  could  not  have  obliged  them  to  produce  a  pa- 
per against  themselves,  and  which  it  does  not  appear  they 
had  with  them.     We  are,  therefore,  of  opinion,  that  the 
court  below  ought  not  to  proceed  to  judgment  on  this  con- 
viction, but  discharge  the  defendants. 

It  is  proper  to  take  notice  of  our  opinion  in  this  case,  in 
August  term  last,  and  which  differs  from  the  one  now 
given. 

The  question  appears,  at  that  time,  to  nave  been  sub 
mitted  ex  parley  and  without  any  intimation  of  the  particular 
circumstance  under  which  the  juror  was  withdrawn.  On 
the  statement  then  made,  which  must  have  been  very  in- 
correct, we  only  meant  to  say  that  there  were  cases  in 
which  a  party  might  be  tried  a  second  time,  after  a  dia^ 
charge  of  the  first  jury  \  but  not  that  this  rule  was  universal 
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and  liable  to  no  exceptions.  To  dismiss  a  jury,  joaerelj  be- 
cause there  be  not  testimony  sufficient  to  convict,  with  a 
view  to  another  trial,  falls  within  the  reason  of  none  of  the 
anthorittes  which  have  been  cited,  and  if  we  had  known  as 
much  of  this  case  then,  as  has  been  disclosed  now,  we  could 
hardly  have  hesitated  in  pronouncing  the  second  trial  of 
these  defendants  irregular. 

TbowpqoNj  J.  The  case  does  not  state  the  facts  which 
took  place  at  the  trial.  It  appears  permission  was  given  to 
withdraw  a  juror.  An  application  was  made  for  that  pur- 
pose, and  some  arguments  urged  as  to  the  propriety  of  the 
measure.  I  advised  an  acquiescence,  in  consequence  of 
which  I  considered  then,  as  I  do  now,  that  this  should  come 
up  as  a  case  by  consent  to  settle  the  point. 

Judgment  arrested. 


*J.  M.  Dbummond  and  p.  M.  Drummond  against    [*310] 

Wood. 

If  a  consignment  be  ordered  to  be  delivered  to  a  particular  house,  if  it  can- 
not be  sold  at  a  given  price,  and  the  consignee  have  aathoritj  to  place  it 
with  any  other,  in  case  it  cannot  be  sold,  receiving  a  certain  specified 
advance,  should  the  consignment  arrive  at  a  period  when  the  house  men- 
tloned  has  become  bankrupt,  and  the  market  so  reduced  that  neither  the 
price  nor  the  advance  specified  can  be  obtained,  the  consignee  will  be 
warranted  in  taking  an  advance  of  a  less  price,  if  he  act  bonafldet  of  wliich 
remitting  the  sum  he  does  receive,  and  the  accountable  receipt  for  the 
property  he  has  delivered,  according  to  bis  instructions^  will  be  evidence. 

Tras  was  a  special  action  on  the  case,  to  recover  from 
the  defendant,  master  of  the  ship  Spy,  the  value  of  seventy 
five  pipes,  four  hogsheads,  and  twelve  quarter  casks  of 
•Madeira,  shipped  on  board  his  vessel,  for  the  East  Indies, 
and  consigned  to  his  care,  under  a  letter  of  instructions 
containing  the  following  orders :  "  You  are  empowered  to 

You  II.  56 
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dispose  of  these  wines,  either  at  Ceylon  or  Calcutta,  o.r  at 
both  places,  provided  that  they  liquidate  us  the  cost  of  in- 
voice, independent  of  the  freight,  commission,  and  other 
charges.  Which,  when  done,  you  will  make  use  of  the  net 
proceeds,  and  remit  the  same  to  the  order  of  Stephen  Kings- 
ton, Esq.  of  Philadelphia.  It  is  to  be  understood  that 
should  the  markets  at  Ceylon  or  Calcutta  prove  dull,  or 
overstocked  with  our  wines,  and  provided  that  they  can- 
not be  immediately  disposed  of,  or,  during  the  stay  of  your 
ship  in  India,  so  as  to  save  the  first  cost  and  charges,  you 
will  in  such  case  hand  over  whatever  may  be  unsold  to 
Messrs.  George  Prager  &  Co.,  of  Calcutta,  who  will  keep 
them  for  our  account  until  the  market  warrants  a  saving 
and  advantageous  sale."  The  plaintiff  accompanied  this 
letter  with  one  to  Prager  &  Co.  communicating  the  con- 
tents of  that  to  Wood,  and  containing  the  following  post- 
script  Since  writing  the  foregoing^  it  occurred  to  *'  Captain 
Wood,  that  you  might  not  think  proper  to  make  an  ad- 
vance of  two  thirds  of  the  value  of  the  wines,  per  invoice, 
at  the  same  time  there  might  be  other  houses  that  would. 
In  such  case,  he  has  requested  us  to  empower  him  to  accept 
of  an  advance  of  two  thirds  from  either  your  good  house, 
or  such  other  as  may  wish  to  take  charge  of  the  wines,  in 
case  he  should  not  be  able  to  dispose  of  them  during  the 
stay  of  the  ship  at  Calcutta."  On  her  arrival  there  the 
house  of  Prager  &  Co.  was  found  to  be  insolvent,  and  the 
market  overstocked  with  Madeira  wine,  which  had  conse- 
quently fallen  to  a  very  low  price.  The  defendant,  there* 
fore,  valued  himself  on  Messrs.  Campbell  &  Co.  who  were 
jn  good  credit,  and  received  from  them  an  advance  on  the 
shipment  of  about  two  sevenths  of  its  value,  which  was  the 
highest  advance  that  he  could  obtain.     This  he  remitted  to 

Mr.  Kingston,  taking  from  Campbell  &  Co.  the 
[*811]    following    receipt:      ''Received,   Calcutta,    *9th 

January,  1801,  from  Captain  Richard  Wood,  a 
consignment  of,  ko.  which  wines  we  promise  not  to  sell  for 
less  than  prime  cost  and  charges,  which  is  about  430  sica 


■     ALBANY,  FEBRUARY,  1805.  gll 

Drommond  y.  Wood. 

rupees,  the  proceeds  of  which,  after  deducting  the  advances 
we  have  made  upon  them,  we  shall  hold  subject  to  the 
order  of  Stephen  Kingston,  Esq.  of  Philadelphia,"  At  the 
period  when  this  transaction  took  placej  Madeira  wine  was 
down  to  226  sica  rupees  the  pipe,  being  a  little  more  than 
half  the  invoice  price,  and  at  the  time  of  bringing  the 
suit,  no  advice  of  a  sale  having  been  effected  had  been 
received. 

A  verdict  was  taken  for  the  plaintif&,  by  consent,  sub- 
ject to  the  opinion  of  the  court  whether  they  were  entitled 
to  recover,  and  submitted  without  argument. 

• 

Thompson,  J.  delivered  the  opinion  of  the  court.  We 
think  the  plaintiffs  are  not  entitled  to  a  recovery.  The  in- 
structions to  the  master  were,  to  dispose  of  the  wine  im- 
mediately if  he  could  obtain  a  given  sum,  and  to  remit  the 
proceeds  to  Stephen  Kingston,  of  Philadelphia ;  otherwise 
to  leave  it  with  Prager  &  Co.  for  disposal,  under  the  same 
limited  orders  as  to  price  and  remitting.  By  the  postscript 
of  the  letter  to  Prager  &  Co.  according  to  the  reasonable 
interpretation  thereof,  the  plaintiffs  gave  the  master  some 
discretionary  powers.  On  his  arrival  at  Calcutta,  he  could 
find  no  market  for  the  wine,  and  the  house  of  Prager  & 
Co.  had  failed.  Under  these  circumstances  we  think  it 
would  have  been  a  gross  abuse  in  him  to  have  delivered 
the  wine  into  the  hands  of  those  bankrupts.  He,  therefore, 
as  every  prudent  man  would  have  done,  intrusted  the 
cargo  to  the  care  and  management  of  another  house,  of 
established  credit,  receiving  considerable  advances  upon  it 
No  sale  could  be  made  agreeably  to  the  plaintifib'  in- 
structions. The  best  and  most  advantageous  disposition 
of  it  that  could  have  been  made,  was  that  which  actually 
was  made.  The  proceeds  of  the  wine,  so  far  as  they  were 
received  by  the  master,  together  with  the  receipt  from  the 
house  in  whose  charge  he  left  it,  have  been  duly  trans- 
mitted, where  all  the  proceeds  were  ordered  to  be  remitted, 
to  Mr.  Kingston.    The  defendant  appears  to  have  acted  in 
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good  faith,  and  within  the  spirit  and  good  sense  of  his  in- 
structions. Where  no  fraud  is  chargeable  on  an  agent,  his 
conduct  ought  to  receive  a  liberal  and  favorable  construe* 
tion.  The  opiniorf  of  the  court,  therefore,  is,  that  the  de- 
fendant ought  to  have  judgment. 

Judgment  for  the  defendant. 


[*312]  •Seaman  against  Patten. 

A  goverament  officer,  sworn  to  futhfallj  act,  according  to  the  beat  of  bii 
abilitjr,  and  perforin  his  duty  without  any  wilful  omiasion,  and  authorized 
to  act  "  according  to  his  judgment,  his  opinion,  and  aa  things  shall  appear 
to  him/'  is,  in  the  line  of  his  duty,  a  judicial  officer,  and  not  liable  to  an 

.  action,  for  want  of  skill,  or  error  in  judgment;  aUier^  if  be  proceeds  mcUa 
fide,  or  from  malice  or  other  corrupt  motive.  Under  tlie  law  for  repacking 
and  inspecting  beefj  an  offer  by  a  cooper  to  brand  a  cask,  and  a  refusal  by 
the  inspector-general  to  hare  it  branded,  are  not  equi^ent  to  a  branding^ 
he  having  no  authority  to  order  or  refuse  the  branding  of  a  cask. 

On  certioraai  to  the  justices'  court  in  the  citj  of  New 
York. 

It  appeared  from  the  return,  that  the  action  below  was 
brought  against  the  now  plaintiff  to  recover  from  him,  as 
inspector- general  of  provisions,  twenty-five  dollars,  for  con« 
demning,  as  unmerchantable,  some  beef  belonging  to  the 
present  defendant  The  record  stated,  that  at  the  trial  the 
now  plaintiff  moved  for  a.  nonsuit,  because  the  barrel  con- 
taining the  beef  had  not  been  branded  with  the  name  of 
the  maker,  according  to  the  directions  of  the  act(a)  Be* 
cause,  also,  no  malice  or  corruption  was  proved.  That 
these  reasons  were  disallowed,  because  the  court  were  of 
opinion,  on  the  first  point,  that  an  offer  bj  the  cooper,  or 
his  authorized  agent,  to  brand  the  barrels,  and  a  refusal  by 
the  inspector  to  permit  them  to  be  branded,  were  equiva 

(a)  Eor  the  repacking  and  inspection  of  beef!    Bey.  Laws,  to\  1,  p.  4A\ 
1.  16. 
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lent  to  a  brf.^ding:  and  on  tbe  second,  because  it  was  not 
necessary  io  prove  malice  or  corruption,  to  sustain  tbe 
action,  tbe  inspector-general  being  liable  for  injuries  arising 
from  wact  of  skill. 

Error  baving  been  assigned  on  each  of  tbese  grounds^ 
the  case  now  came  before  the  court 

BcJdwin^  for  tbe  plaintiff.  The  duties  imposed  on  the 
inspector-general  are  specifically  enumerated  in  the  fourth 
section.  By  the  16th  be  is  empowered  to  refuse  the  re- 
packing of  beef,  which  is  not  brought  for  inspection  in 
casks  branded  with  the  name  of  the  cooper  by  whom  they, 
were  made.  The  object  of  this  regulation  is  to  designate 
the  person  against  whom  the  owner  of  provisions  may 
have  recourse,  in  case  any  injury  arises  to  his  beef  or 
pork,  in  consequence  of  faulty  barrels.  But  in  no  part  of 
the  statute  has  the  inspector  any  control,  or  authority  given 
to  him  over  the  coopers.  He  cannot  order  them  to  brand, 
and  he  cannot,  therefore,  prohibit  them  from  doing  so.  Hid 
refusal,  then,  to  permit  the  casks  to  be  branded  was  a 
nullity.  It  did  not  prevent  the  exercise  of  any  right,  and 
consequently  cannot  give  a  title  to  any  recompense.  For 
where  a  right  is  not  invaded,  an.  injury  cannot  be  done. 
In  this,  therefore,  the  error  is  manifest.  In  a  case  like  the 
present,  where  the  suit  is  against  a  public  officer,  the  plain- 
tiff ought  to  be  obliged  to  show  that  the  cask  was  such  as 
he  had  a  right  to  present  to  be  branded.  O9  the  next 
point,  as  neither  malice  nor  corruption  were  proved,  it  is 
an  admission  that  the  defendant  below  acted  in. 
good  faith  *and  that  if  he  did  err  it  was  from  a  [^818]> 
mistake  in  judgment.  If  so,  he  cannot  be  person^ 
ally  responsible,  for  he  is,  under  the  inspection  law,  a 
judicial  officer.  The  words  of  the  statute  invest  him  with 
discretionary  powers*  By  the  4th  section  he  may  examine 
beef  and  pork  in  the  months  of  June,  July,  August  and 
September,  "as  often  as  he  shall  think  proper;"  and  if 
**  they  appear  to  him"  to  be  in  danger  of  spoiling,  he  may 
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remove.  So  a  little  lower  in  the  same  section,  on  informa* 
lion  of  any  putrid  beef  or  pork,  "  if,  in  his  opinion."  the 
removal  be  necessary.  In  the  5th  section,  the  same  lan- 
guage is  preserved.  If  "  in  his  judgment'-  provisions  are 
in  danger  of  spoiling.  In  the  11th  section  the  state  of  the 
casks  are  left  to  "  his  opinion."  He  is,  therefore,  plainly 
constituted  a  judge  of  the  subject  matter.  Supporting  this 
action  will  be  highly  injurious  to  the  commerce  and  health 
of  the  city.  An  inspector  will  scarcely  ever  refuse  permit- 
ting a  brand  to  be  put  on  a  barrel  whatever  may  be  its 
state.  Policy,  therefore,  is  against  it.  The  spirit  of  the 
act  requires  an  interpretation  contrary  to  that  given  below. 
As  to  the  beef  being  condemned  as  unmerchantable,  that 
is  a  mere  allegation  of  the  now  defendant.  The  only  result 
of  its  not  being  branded  was,  it  could  not  be  exported.  It 
might  have  been  sold  here  the  very  next  day. 

Higgs,  contra.     The  attention  of  the  court  has  been  called 
to  a  question  by  no  means  bearing  on  the  merits.     All  the 
argument  has  been  directed  to  the  branding  of  the  cask. 
The  complaint  is,  as  it  appears  on  the  record,  for  condemn- 
ing as  unmerchantable  beef  which  was  merchantable.     On 
this  point  they  go  to  trial.     Had  the  now  plaintiff  not  coa- 
demned  the  beef,  but  only  refused  to  permit  the  branding 
of  the  casks,  the  evidence  would  not  have  sustained  the  ao* 
tion.    His  conduct,  as  may  be  collected  from  the  record , 
is  this.     I^ill    not  inspect  because   there  is  no  brand,- 
and  I  will  not  permit  a  brand  that  I  may  inspect;  but,  for* 
want  of  a  brand,  I  will  condemn  as  unmerchantable.    The 
parts  of  the  act  cited,  do  give  the  inspector-general  a  dis* 
cretionary  power  in  certain  cases,  but  not  in  one  like  the 
present.     The  question  for  the  court  to  decide  is  this ; . 
whether  when  a  law  gives  power  to  do  certain  things,  and 
the  legislature  does  not  provide  a  remedy  for  mistakes  in 
others,  an  officer  shall  not  be  answerable  to  a  person,  who 
is  injured  by  his  want  of  skill  ?    He  ought  to  take  pains 
to  form  a  right  judgment.     In  all  cases  of  this  kind«  where 
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inferior  jurisdictions  are  created,  unless  the  officer 
*is  protected  in  the  exerciseof  his  judgmeut,  he  is     [*814 
responsible.    This  position  of  law  is  universal.    In 
Jones  and  Pcrcival,  (cited  ante,  108.     See  the  case  since  re- 
ported,  2  Johns.  Cas.  49,)  the  justice  was  made  to  pay  for 
issuing  a  wi/rrant  instead  of  a  summons,  though  done  at 
the  request  of  the  plaintiff.    The  law  imposed  on  him  to 
know,  at  his  peril,  whether  the  defendant  was  to  be  thus 
proceeded  against  or  not.     So  in  cases  of  commissioners  of 
bankrupt,  if  they  wrongfully  declare  a  man  a  bankrupt, 
they  are  liable,  as  trespassers,  for  all  that  is  done  under 
the  commission.    The  same  rule  applies  to  custom-house 
officers.     Leglise  v.  Champante,  2  Stra.  820.     In  this  last 
case  no  fraud  or  corruption  was  even  insinuated.     The 
principle  is  recognized  also  in  Warne  v.  VarUy  and  otIierSj 
6  D.  &  E.  443,  where  the  searchers,  authorized  to  seize  all 
leather  not  sufficiently  dried,  were  held  responsible  for  seiz- 
ing such  as  was  sufficiently  dried,  though  by  the  statute 
empowered  to  seize  such  as  in  their  judgment  was  not  sa 
In  this  last  cited  case.  Lord  Kenyon  says,  legislative  pro 
vision  is  necessary  to  exempt  them  from  this  common  law 
responsibility.  • 

Baldivin,  in  reply.  This  case  from  Strange  is  of  a  minis- 
terial officer.  So  is  that  from  Dunford  and  East,  for  the 
judicial  characters  were  the  triers,  before  whom,  after  the 
seizure,  the  leather  is,  by  the  statute,  directed  to  be  carried, 
to  ascertain  whether  its  quality  is  according  to  the  act, 
This  very  remark  is  made  in  the  case  relied  on  against  us, 
by  Lawrence,  J.  p.  450.  Omnne  v.  Poole,  Lutw.  290,(a)  is 
in  point  asrainst  the  action. 

Livingston,  J.  delivered  the  opinion  of  the  court.  In 
our  opinion  the  judgment  rendered  on  this  verdict  is 
erroneous,  and  must  be  reversed. 

Without  denying  the  general  principle  (which  is  too 

(a)  Trespars  against  a  judge,  officer,  and  plaintiff^  in  an  inferior  coart 
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well  settled  to  admit  of  oontroversy)  that  unless  the  lcgi» 
lature  provide  for  the  protection  of  officers  of  this  discrip 
tion,  they  act  at  their  peril,  although  their  conduct  be  bona 
fide^  and  according  to.  the  bestof  their  judgment,  there  are. 
in  this  case,  sufficient  marks  of  distinction  to  justify  oar  not 
adding  it  to  the  revolting  precedents  which  are  already  to 
be  found  on  this  subject  In  making  use  of  this  term,  I  do 
but  little  more  than  follow  the  example  of  most  judges  who 
have  been  called  on  to  enforce  a  rule  which  they  admit  to 
be  a  hard  one,  and  against  the  operation  of  which,  modern 
legislators,  unless  from  oversight,  generally  take  care  to 
guard.  The  whole  court,  in  the  case  of  Warne  v.  Varky^ 
seem  solicitous  to  discover  some  ground  on  which  the  de- 
.  fendant,  who  had  acted  fairly  and  bonafide^  might 
[*815]  escape.  This  liability  *was  first  enforced  against 
officers  who  acted  as  volunteers,  and  generally  re- 
ceived a  portion  of  the  spoil,  These  were  collectors  and 
excise  officers,  who  were  neither  bound  by  oath,  nor  en- 
joined by  law,  to  make  seizures,  but  might  do  so  or  not,  aa 
they  pleased.  Thus  lu  imiay  v.  iSands^  1  Gaines'  Bep.  56ft, 
decided  in  February  term,  1804,  the  defendant,  who  was 
collector  of  the  port  of  New-York,  in  seizing  a  vessel,  with 
a  very  valuable  cargo,  was  under  no  legal  injunction  to  do 
so,  and  would  have  been  entitled  to  a  very  considerable 
share  of  the  proceeds  arising  from  confiscation.  In  such 
case  there  is  no  rigor  in  letting  an  officer  act  at  his  peril,  and 
in  putting  his  justification  on  the  event.  But  when  persons 
in  a  public  capacity  act  upon  oath,  in  matters  too  which  re- 
quire  skill  and  experience,  and  in  which  men  may  honestly 
differ  in  opinion,  it  seems  cruel  not  to  protect  them  when 
they  conduct  themselves  with  integrity,  and  without  abu^ng 
their  authority,  or  manifestingany  symptoms  of  malice.  But 
this  alone,  if  the  case  of  Warne  v.  Varhy  be  a  precedent^ 
affi:>rds  no  justification.  Some  other  excuse,  then,  must  bd 
found  for  the  plaintiff,  or  he  cannot  escape.  Let  us,  then, 
see  whether,  in  the  terms  of  the  law,  an  ample  justification 
will  not  be  found,  and  such  a  one  as  the  court  of  king^i 
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bench  seemed  willing  to  admit  io  the  case  jast  mentioned. 
The  defendant  there  pleaded  that  he  had  seized  the  leather 
because,  "in  his  judgment,  the  same  was  not  well  dried." 
But  the  act  of  parliament  had  not  given  him  authority  to 
seize,  what,  in  his  judgment,  was  not  sufficiently  dried, 
but  only  generally  to  seize  leather  of  that  description,  with- 
out referring  to  his  judgment  at  all.     If  it  had,  Lord  Ken- 
yon  would  not  have  held  him  liable.     "  It  seems  reason- 
able," says  he,    "that  if  these  searchers  exercise   their 
authority  bona  fide,  and  only  seize  such  leather  as  in  their 
judgment  ought  to  be  examined,  they  should  be  protected, 
but  the  act  of  parliament  affords  them  no  such  prowction^" 
From  this  mode  of  expression,  as  well  as  from  the  reason 
of  the  thing,  it  is  clear,  that  wex*e  the  judgment  or  opinion 
of  the  officer  expressly  referred  to  bylaw,  as  the  rule  of  his 
conduct,  he  cannot,  and  ought  not,  to  be  answerable  for  an 
upngnt  use  of  it,  but  is  as  much  protected  by  a  clause  of 
this  kind  as  by  those  which  are  usually  introduced  for  this 
purpose.     This  reference  will  be  found  throughout  the  law 
under  which  Seaman  acted,  and  must  have  been  made  to 
prevent  his  being  harassed  by  demands  of  this  nature. 
Every  thing  almost  which,  as  inspector-general, 
*he  is  to  do,  is  to  depend  on   his  judgment  or     [*316] 
opinion.     He  swears  "  he  will  faithfully  and  im- 
partially, according  to  the  best  of  his  ability,  perform  his 
duty,  without  any  wilful  omission,  neglect,  or  delay  what- 
ever."    It  is  not  a  little  extraordinary,  that  when  the  legis- 
lature exact  no  more  of  a  man  than  an  exertion  of  his  best 
abilities,  he  should  still  be  responsible,  merely   because 
another  may  have  more  ability  or  capacity  than  himself?  . 
The  fourth  section  authorizes  him  to  remove  without  the 
city  all  such  beef  and  pork  as  shall  appear  to  him  to  be  in 
danger  of  spoiling,  &c.     Will  it  be  said  that  he  would  also 
be  liable,  if  he  should  bona  fide  order  any  of  these  articles 
to  be  removed,  if  it  turned  out  that  they  were  in  no  dan- 
ger of  spoiling  ?     Shall  it  be  his  duty  to  remove  these  arti- 
cles; shall  he  swear  that  he  will  perform  his  duty  ;  nay, 
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Bhall  he  be  liable  to  a  heavy  penalty  for  neglect,  and  shall 
his  own  opinion  be  made  the  only  criteron  of  the  necessity 
or  propriety,  and  shall  he  not  dare  to  exercise  it?    &», 
again,  in  the  same  section,  he  is  to  order  beef  or  pork,  in  a 
putrid  state,  to  be  removed,  if  in  his  opinion  the  removal 
be  necessary.     Surely  it  would  be  a  satisfactory  defence  to 
an  action,  on  this  part  of  the  statute,  to  say  that  the  re- 
moval in  his  opinion  was  necessary.     Why  vest  such  power 
in  him,  as  a  security  for  the  health  of  the. city,  if  he  be  not 
to  use  it?     If  too  latitudinary,  the  legislature,  and  not  he, 
is  to  blame.     Again,  by  the  first  section  he  may  remove 
certain  provisions,  if  in  his  judgment  it  be  proper.     The 
eleventh  section,  in  like  manner,  (and  this  applies  more  im- 
mediately to  the  present  action,)  declares  that  the  barrels, 
in  which  beef  shall  be  repacked,  (which  must,  of  course,  be 
judged  of  before  they  can  be  inspected,)  shall,  in  the  opinion 
of  the  inspector-general,  be  every  way  strong,  and  tight 
enough  to  prevent  the  pickle  from  leaking  out.     Now,  if 
this  be  an  action  for  not  inspecting  the  beef,  and  it  can  be 
no  other,   notwithstanding  the  inaccuracy  of  the  return, 
calling  it  an  action  for  condemning  the  property,  which  the 
inspector  could  not  do,  who  can  say  that  the  plaintiff  was 
of  opinion  that  the  barrel  was  as  tight  and  strong  as  it  ought 
to  be?     If  he  were  not,  it  was  his  duty,  however  incorrect 
the  opinion  may  have  been,  to  refuse  its  inspection  ;  for  it 
must  be  an  incontrovertible  position,  that  when  by  law  it 
is  made  the  duty  of  a  a  public  agent,  however  high  or  low 
his  station,  to  do  a  thing,  if  in  his  opinion  certain  requisites 

are  complied  with,  he  can  never  be  liable  for  omit- 
[*317]     ting  to  act,  (which  it  *is  attempted  to  make  him 

here,)  without  proving  corruption,  malice,  or  some 
misbehavior.  It  does  not  appear  why  the  beef  was  refused. 
It  may  have  been  for  the  very  cause  just  mentioned,  which 
would  be  a  complete  defence.  But  if  the  inspector  pro- 
ceeded on  the  ground,  as  it  would  seem  he  did,  of  the  bar* 
rel's  not  being  branded  with  the  name  of  the  person  who 
made  it,  he  was  also  justifiable.    The  sixteenth  section  ifl 
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explicit  on  this  point,  and  it  is  admitted  no  such  brand  ap- 
peared.    An  offer  to  brand  was  not  sufficient.     It  is  idle  to 
say  that  the  inspector-general  refused  to  let  it  be  done. 
He  had  no  control  over  the  cooper,  or  the  cask.     The  de- 
fendant might  have  taken  it  away,  and  returned  it  properly 
branded.    On    this    point    the  justices    were    also    mis- 
taken.   The  party,  to  entitle  his  beef  to  inspection,  should 
have  taken  care  to  have  put  it  in  the  state  required  by  law. 
Until  that  was  done,  the  inspector  had  nothing  to  do  with 
it,  or  with  his  offers.     But  if  the  cask  had  been  properly 
branded,  the  inspector  had  a  right,  by  law,  if  he  thought 
proper  for  other  reasons,  to  refuse  its  inspection,  and  this 
is  the  ground  on  which  we  proceed.     There  is  yet  another 
distinction  between  this  action  and  those  which  are  gene- 
rally brought  against  public  officers.     The  latter  are  almost 
always  actions  for  some  tort,  such  as  seizing  the  plaintiff  'a 
property,  or  breaking  into  his  house,  or  the  like ;  whereas 
this  is  an  attempt  to  charge  him,  not  for  a  sin  of  commis- 
sion,  but  for  one  of  omission.     It  may  well  be  doubted 
whether  this  alone  would  not  justify  our  deciding  it  'on 
principles  different  from    those   which   have  heretofore 
governed,  in  the  cases  referred  to.     But  without  pursuing 
this  inquiry,  our  opinion   is,  that  an  officer,  acting  under  a 
commission  from  government,  who  is  enjoined  by  law  to 
the  performance  of  certain  things,  if  in  his  judgment  or 
opinion  the  requisites  therein  mentioned  have  been  com- 
plied with;  and  inhibited,  under  the  like  exercise  of  his 
own  discretion,  from  doing  other  things ;  who  is  sworn  to 
discharge  these  duties  to  the  best  of  his  ability,  and  exposed 
also  to  penalties,  as  well  for  negligence  as  for  acting  where 
he  ought  not,  is  not  answerable  to  a  party,  who  may  con- 
ceive himself  aggrieved  for  an  omission  arising  from  mis- 
take or  mere  want  of  skill,  if  there  be  no  bad  faith,  corrup- 
tion, malice,  or  some  misbehavior,  or  abuse  of  power.   No- 
thing of  the  kind  appearing  here,  the  judgment  musi  be  re* 
versed. 

Judgment  of  reversal 
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flhall  he  be  liable  to  a  heavy  penalty  for  n^ 

his  own  opinion  be  made  the  only  criterQr/ 

or  propriety,  and  shall  he  not  dare  tr  ^  ^ 

again,  in  the  same  section,  he  is  to  o^|  g  ^ 

putrid  state,  to  be  removed,  if  in  H  |'  ^  % 

be  necessary.    Surely  it  would  br^  |  \%\ 

an  action,  on  this  part  of  the  j:.|^^^  ^  %  %* 

moval  in  his  opinion  was  necef|  |  |  f  ^.  ^  ^ 

in  him,  as  a  security  for  the  ?  ^y  4.%^%^^^ 

to  use  it?    If  too  latitudin^.>  1 1  ^  t."^  %%^ 

is  to  blame.     Again,  by  ^  \YJ%\%^ 

certain  provisions,  if  iij  y |  \t  %^ 

eleventh  section,  in  li^'^J  f 'g''  ?^ 

mediately  to  the  prf ;  'i\f'  ^o  fully  de- 

in  which  beef  shalVj'r  J' *^  .*  is  not  necessary 

judged  of  before  V  f  ^  -nt  of  the  court,  which 

of  the  inspectc// 

enough  to  pr^r 

this  be  an  ay  ^  ^  are  asked  for  this  supersedeas  on 

no  other,  . 

calling  it  <i  Fitzgerald,  being  a  non-resident,  was  not 

inspectr       agh  transiently  within  the  state  at  the  time,  to 

of  opi        property  attached  as  an  absconding  or  eoncecded 

to  b'    out  ought  to  have  been  proceeded  against  as  an  absent 

r  ^ondly.  Because  the  creditor,  who  obtained  the  at- 
^hment,  being  also  resident  abroad,  had  no  right  to  this 
i^rnedy  against  Fitzgerald,  if  the  latter  be  regarded  as  an 
absent  debtor.  We  think  both  these  objections  are  well 
taken. 

The  act  throughout  contemplates  two  classes  of  debtorS| 
those  who  reside  within,  and  those  who  are  absent  from,  the 
state.  Against  the  first  the  proceedings  are  more  summary, 
ad  they  ought  to  be,  and  trustees  are  appointed  in  three 
months,  while  no  such  appointment,  as  it  respects  the  latter, 
can  take  place  in  less  than  a  year. 

The  oaths,  on  which  the  attachments  are  obtained,  also 
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'  absconding  debtor  the  party  SMrearB, 

'^at  his  debtor  has  departed  the  state, 

^is  creditors  of  their  just  daes. 

irdly  be  made  with  respect  to 

vho  had  left  the  state  with 

ndiog  debtor  contem- 
»     *C>  *ted  to  return  and 

4«ir  request  to  make 

J   abroad. 

4iich  the  attachment  against 

tO  be  superseded,  shows  that  he 

iJ'or  part  of  the  condition  of  the  bond, 

.a  of  him,  by  the  seventh  section  of  the  law 

.aall  prove  himself  a  resident  wWiin  this  state. 

^a  hardly  mean  a  residence  of  a  temporary  nature, 

«  one  permanent  and  fixed. 

^Independently  of  these  distinctions,  which  are  [*819] 
to  be  found  in  the  act  itself,  it  would  be  rigorous 
and  unjust  to  expose  the  property  of  an  absent  debtor  to  so 
serious  a  process,  merely  because  he  may  have  concealed 
himself  for  a  few  days,  to  avoid  being  arrested  when  in  a 
foreign  country,  where,  from  his  situation,  it  must  be  ex- 
tremely difficult  to  obtain  bail.  There  is  certainly  more 
impropriety  in  a  resident  debtor  shutting  himself  up  to 
avoid  his  creditors,  and  the  ordinary  process  of  law,  than 
there  would  be  in  a  stranger's  pursuing  the  same  course. 
We  also  think  that  an  absent  creditor,  such  as  Galway 
is,  cannot  proceed,  by  an  attachment,  against  the  estate  of 
his  absent  debtor.  The  23d  section  confines  this  remedy 
to  the  estates  of  debtors,  who  reside  out  of  the  state,  and 
are  indebted  within  %L  By  this  mode  of  expression,  we 
understand  that  the  debt  must  be  due  to  a  person  residing 
within  the  state,  and  not  a  stranger  who  may  be  here 
transiently.  It  is  very  well  to  give  our  own  citizens  a 
remedy  over  the  property  of  their  absent  debtors,  but  it 
would  be  harsh  and  impolitic  to  extend  this  remedy  to 
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strangers,  who  might  pursue  the  property  here,  for  the 
sole  purpose  of  seizing  it,  and  by  this  means  drive  its  own 
ers  to  a  settlement  on  yerj  unequal  terms,  or  compel  him 
to  litigate  in  a  distant  forum,  when  perhaps  both  the 
parties,  residing  near  each  other,  ought  possibly  to  be  left 
to  apply  to  the  tribunals  of  their  own  country.  For  these 
reasons  the  attachment  must  be  superseded. 

There  is  some  controversy  as  to  the  place  of  Fitzgerald's 
residence.  It  appears  that  he  is  a  subject  of  Great  Britain, 
and  that  he  has  been  latterly  trading  in  several  of  th^ 
West  India  islands,  and  has  never  been  in  this  coun- 
try until  a  short  time  before  the  attachment.  He  came 
here  on  a  commercial  adventure,  without  any  idea  of  set- 
tling among  us,  or  of  not  returning  as  soon  as  his  business 
was  settled.  This  is  enough  to  satisfy  us  he  is  a  non-resi 
dent  If  he  led  so  roving  a  life  abroad  as  to  render  it  diffi- 
cult to  fix  on  his  domicil,  it  will  not  make  him  a  resident 
of  this  state.  He  still  remains  an  absent  debtor,  the 
animus  revertendi  having  never  been  laid  aside. 

Kent,  Cb.  J.  and  Spsnoeb,  J.  gave  no  opinion,  nol 
having  heard  the  argument. 

Supersedeas  awarded. 
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*MuNRO  against  Alaire.  [*820] 

I.  If  a  submission  be  ''so  that  the  award  be  made  in  writing,  readj  to  bs 
deliyered,"  it  need  not  be  stated  in  todidem  verhia^  if  circumstances  fh)m 
whence  it  must  necessarily  be  inferred  that  it  was  in  writing,  be  averred 
Therefore,  alleging  it  to  have  b^n  in  **form  foUofving,"  when  it  contains 
a  reference  to  its  date,  and  stating  in  an  averment  "after  the  date  thereof'' 
and  a  rejoinder  specifying  a  &ct  "  before  the  date  of  the  award,"  are  suffi- 
cient circumstances  to  show  the  award  was  in  writing,  and  the  imperfec- 
tion, if  any,  in  stating  the  award,  is  cured  by  the  rejoinder. 

3.  An  allegation  that  an  award  was  made,  necessarily  implies  it  was  ready 
to  be  delivered. 

S.  Though  an  award  mention  a  thing  by  a  different  name  than  that  by  which 
it  is  described  in  the  submission,  it  is  not  on  that  account  an  award  on  a 
matter  out  of  the  submission,  if  it  appear,  by  the  award,  that  it  is  the  same 
thing  mentioned  in  the  submission,  and,  in  such  case,  if  the  breach  be 
assigned,  on  that  very  thing,  by  the  name  given  to  it  in  the  award,  it  need 
not  be  averred  that  the  thing  mentioned  in  the  award,  and  that  described 
in  the  submission,  are  one  and  the  same  thing. 

4.  A  submission  may  be  of  matters  concerning  the  realty. 

ft.  Divers  other  matters  in  a  submission  extend  to  real  as  well  as  personal 
concerns. 

IL  An  award  directing  an  exchange  of  lands  is  good. 

9.  A  submission  of  '* divers  other  matters"  is  equivalent  to  a  general  sub- 
mission of  all  questions  and  controversies  between  the  parties,  and,  under 
it  general  releases  may  be  awarded. 

8.  If  a  special  matter  be  submitted,  and  a  general  release  awarded,  it  enures 
only  to  the  matter  submitted. 

9.  An  award,  to  be  mutual,  need  not  be  equal. 

10.  It  is  no  objection  to  an  award  ordering  general  releases  that  one  party 
is  directed  to  perform  his  part  before  the  other  releases,  especially  when 
the  party,  to  whom  the  general  release  is  ordered  to  be  first  given,  is 
directed  to  do  certain  acts  uQt  dependent  on  the  releases. 

I I.  On  a  penal  bond  within  the  statute  for  the  amendment  of  the  Inw,  the 
plaintiff  must  assign  all  the  breaches  he  means  to  go  for,  the  act  being 
compulsory,  and  may  assign  them  either  in  the  declaration,  or  when  he 
replies,  and  in  assigning  his  several  breaches  he  need  not  say  "  and  for 
Airther  breach  according  to  the  statute,"  ut  »ernb, ;  but  if  necessary,  ad« 
vantage  of  the  omission  can  be  taken  only  on  special  demurrer. 

12.  After  a  plea  of  no  award,  a  rejoinder  confessing  and  avoiding  the  award 

is  a  departure. 
|3.  A  recital  in  a  deed,  anterior  to  a  submission  to  arbitration,  cannot  bt 

pleaded  as  an  estoppel  to  a  subsequent  award. 
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t4.  On  a  venire  tarn  quam^  tlio  plaintiff  has  it  in  his  election  to  aasees  ooft 
tiDgent  damages  on  the  trial  in  fact,  before  arguing  the  demurrer  or  aiga€ 
the  demurrer  first  and  assess  his  damages  afterwards. 

On  demurrer. 

The  plaintiff  declared  in  debt  on  a  bond,  the  condition 
of  which,  as  set  out  on  the  oi/er,  stated  *'  that  sundry  con- 
troversies  subsisted  between  the  plaintiff  and  the  defend- 
ant, and  Callicia  Alaire,  touching  the  division  fences 
between  their  farms,  at  Mamaroneck,  and  'sundry  roads 
and  paths  claimed  by  each  party,  and  divers  other  matters 
and  that  being  desirous  of  terminating  the  said  controver- 
sies equitably,  they  had  submitted  to  the  award  of  Jona- 
than Ward  and  Samuel  Youngs,  as  arbitrators,  toucliing 
the  premises,  so  that  it  be  made,  in  writing,  ready  to  be 
delivered  on  or  before  the  15th  day  of  October  instant." 

To  this  the  defendant  pleaded,  1.  Nbn  est  factum;  and, 
2.  iVwZ  agardL  On  the  first,  issue  was  joined,  and  a  venv-e 
facias  tarn  quam  sued  out,  on  which  the  jury  found  for  tlie 
plaintiff  on  the  first  plea,  and  assessed  contingent  damages, 
to  the  amount  of  600  dollars  for  the  breaches  subseqently 
mentioned.  Upon  which  point  a  short  case  was  annexed 
to  the  demurrer  book. 

To  the  second  plea  the  plaintiff  replied,  setting  forth  an 
award  directing,  1.  All  suits  between  thd  parties  to  cease, 
and  be  no  further  prosecuted,  and  that  each  should  pay 
his  own  costs;  2.  That  the  defendant  and  Callicia  should, 
on  or  before  the  1st  day  of  November  then  next,  convey 
unto  the  plaintiff,  in/eej  a  certain  piece  of  salt  meadow,  in 
Mamaroneck,  commonly  called  Peter  Alaire's  road  to  his 
Salt  Meadow,  and  deliver  the  deed,  on  or  before  the  said 
Ist  day  of  November;  8.  That  the  plaintiff  should,  on  or 
before  that  day,  convey,  in  fee,  to  defendant  and  Callicia^ 
a  certain  piece  of  salt  meadow  and  upland,  situate  at  Mama- 
roneck, being  two  rods  wide,  (describing  it  by  metes  and 
bounds,)  reserving  to  himself  and  his  heirs,  at  all  times,  a 
right  to  pass  and  repass,  across  and  upon,  the  salt  mcadov 
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and  upland,  and  every  part  thereof,  with  horses,  cattle,  &c 
and  should  deliver  the  d^ed  for  the  same  on  or  before  the 
said  first  day  of  November,  paying  at  the  same  time  to 
them,  or  one  of  them,  the  sum  of  twenty  dollars ;  4.  That 
the  plaintiff  should,  on  or  before  the  15th  of  April  then 
next,  erect,  and  for  ever  keep  up,  a  sufficient  fence,  therein 
described ;  5.  That  the  defendant  and  Callicia  should,  on 
or  before  said  16th  day  of  April,  erect,  and  for- 
ever *keep  up,  a  sufficient  fence  specified  in  the  [*321] 
award,  and  that  the  parties  should,  within  twenty- 
two  days  thereafter,  mutually  exchange,  by  deed,  two 
pieces  of  ground,  of  one  and  two  square  rods,  divided  by 
the  said  fences,  the  said  plaintiff  reserving  a  right  and  pri- 
vilege to  pond  and  drown  the  sedges  growing  on  part  of 
the  land  so  to  be  exchanged ;  6.  That  the  plaintiff  was 
seized  in  fee  of,  and  should  hold,  a  certain  road  by,  through, 
and  upon  the  farm,  formerly  of  the  defendant,  and  now  of 
the  plaintiff,  as  therein  described,  for  the  exclusive  benefit 
of  the  plaintiff  and  the  defendant  and  Gallicia,  to  be  open 
at  the  end  adjoining  the  turnpike;  7.  That  the  plaintiff 
should  have  Aill  right  to  repair  the  said  road,  and  to  keep 
it  in  repair  in  such  manner  as  should  be  most  expedient, 
and  that  the  defendant  should  not  interfere  therein,  and 
that  all  swing  gates  erected  thereon  should  not  swing  into 
the  road  but  into  the  lots ;  8.  That  the  water  fence  should 
be  maintained  by  them  jointly,  and  that  the  parties  respec- 
tively should  maintain  certain  division  fences ;  9.  That  the 
defendant  and  Callicia  should,  on  or  before  the  1st  of  No- 
vember aforesaid,  execute  a  general  release  of  all  demands, 
&c,  to  the  date  of  the  submission,  and  that,  so  soon  as  the 
defendant  and  Callicia  had  complied  with  the  award,  the 
plaintiff  should  execute-  alike  release.  The  plaintiff  then 
averred  that,  on  his  part,  all  actions  had  ceased,  that  he 
had  offered  to  execute  the  deed,  and  pay  the  twenty  dol- 
lars directed,  and  to  exchange,  and  was  still  ready  so  to 
do,  &c.  and  after  protesting  that  the  defendant  had  not,  in 
any  thing,  kept  the  award,  assigned  as  breaches  the  not 
Vol.  IL  58 
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granting  the  deed  for  the  salt  meadow,  and  the  not  exe* 
outing  the  release  of  all  demands.  The  defendant  rejoined 
that  the  plaintiff  ought  not  to  be  permitted  to  say  that  the 
defendant  did  not  convey,  &c  nor  release,  because,  bj  a 
certain  deed  of  the  16th  May,  1801,  reciting  that  each  party 
was  respectively  seised  of  certain  land  therein  mentioned, 
and  was  thereto  appertaining,  respecting  which  there  were 
controversies,  for  putting  an  end  to  which  the  plaintiff 
granted  to  the  defendant  a  certain  way,  and  that  the  de- 
fendant was  thereof  seised  in  fee ;  and  then  averred  that  the 
piece  of  salt  meadow,  called  Peter  Alaire's  road  to  his  Salt 
Meadow,  and  described  in  the  breach  first  assigned,  is  one 
of  the  ways  in  the  said  deed,  in  which  the  plaintiff  and 
defendant  are  therein  alleged  to  be  respectively  seised* 
Oeneral  demurrer,  tncfe,  and  joinder. 

EmoU^  in  support  of  the  demurrer.  The  rejoin- 
[*822]  der  is  *clearly  a  departure.  The  questions,  there- 
fore, will  be  on  the  replication.  It  is  necessary, 
therefore,  to  consider  whether  the  award  be  void,  and  if  not, 
whether  the  replication  is  good.  It  is  immaterial  to  discuss 
the  validity  of  the  award  in  all  its  provisions ;  if  it  be  so  in 
some  it  is  sufficient,  provided  we  can  show  certainty  and 
mutuality,  though  it  may  be  bad  in  others.  Foxw.  Smithy 
2  Wils.  267 ;  Addison  v.  Oray,  ibid.  293.  Beleases  and  con- 
veyances .were  ordered  in  these  cases,  and  no  objection 
taken.  The  award,  then,  is  good  in  those  parts,  and  aa  it 
is  on  them  that  we  have  assigned  the  breaches,  we  are  en- 
titled to  judgment,  though  the  arbitrators  may  have  gone 
beyond  their  authority  in  ordering  the  road.  If  the  breaches 
be  well  laid,  still  it  may  be  made  a  qiiestion  whether 
double  breaches  can  be  well  assigned.  This  will  turn  upon 
whether  arbitration  bonds  are  within  the  statute.  What- 
ever may  have  been  the  ancient  determination  on  this 
pointy  modern  decisions  allow  of  double  assignments.  Fox 
v.  Smith,  2  Wila  267.  If  this  be  allowable  in  Westminster- 
Hall,  it  is  certainly  so  here.     The  English  statute  is,  (8  & 
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9  W.  III.  c.  11,)  "  that  in  all  actions,  upon  any  bond|  or 
on  any  penal  sum,  for  non-performance  of  any  covenants  or 
agreements,  in  any  indenture,  &c.  the  plaintiff  may  assign 
as  many  breaches  as  he  shall  think  fit."  Our  law  is  greatly 
broader.  It  says  (1  Bev.  Laws,  t^49,)  that  "  in  all  actions, 
upon  any  bond,  other  than  for  the  payment  of  money,  the 
plaintiff  may  do  the  same."  It  gives  the  right  wherever 
the  bond  is  not  for  the  payment  of  money  alone.  But  if 
this  be  not  so,  and  the  replication  be  faulty  on  that  account, 
the  defendant  ought  to  have  shown  it  as  a  cause  of  special 
demurrer.  The  awarding  of  general  releases  may  be  relied 
on  as  proving  that  the  arbitrators  exceeded  their  authority. 
The  submission  is  not  only  with  respect  to  the  road  and 
fences,  but  of  "  divers  other  matters."  Allowing,  however, 
that  it  is  so,  the  other  side  ought  to  have  made  it  appear. 
The  award  is  ''  of  and  upon  the  premises,"  and  in  such 
cases  it  is  laid  down  to  be  a  stated  rukf  that  if  the  words 
used  in  them  be,  in  their  nature,  more  comprehensive  than 
the  submission,  yet  it  shall  be  intended  that  there  was  no 
other  matter  between  the  parties  to  lay  bold  on  than  that 
which  was  submitted,  if  the  contrary  be  not  shown.  K:^iqhi 
V.  Burton^  6  Mod.  232  ;  Amote  v.  Bream,  ibid.  244;  Bell  v. 
GippSj  2  Ld.  Baym,  1141 ;  Hooper  v.  Pierce,  12  Mod.  116.; 
Lee  V.  Elkins,  ibid.  585 ;  BanJUl  v.  LeeJbJeffray,  8 
D.  &  E.  571.  The  doctrine  *is  fully  stated  in  Hill  [*823] 
Y.  Thorn,  2  Mod.  809.  ''If  there  be  a  submission 
of  a  particular  difference,  and  there  are  other  things  in  con* 
troversy,  if  in  such  a  case  a  general  release  is  awarded,  it 
is  ill,  and  it  must  be  shown  on  the  other  side,  to  avoid  the 
award  for  that  cause."  It  may  be  argued  against  us  that 
the  award  does  not  appear  to  have  been  in  writing.  But 
wherever  circumstances  are  so  set  out  as  to  show  a  particu- 
lar fact  must  have  necessarily  taken  place,  it  is  not  neces- 
sary to  state  that  fact  in  express  terms.  Therefore,  if  an 
award  be  made,  the  plaintiff  need  not  state  it  was  ready  to 
be  delivered.  Beusby  v.  Manning,  Garth.  159.  Here  the 
award  \a  said  to  have  been  "  in  manner  and  form  following," 
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and  the  plaintiff  alleges  that  he  did,  ''  afker  the  date  of  the 
award,  and  before  the  time  limited  therein/'  &c.  If  it  had 
a  date,  and  contained  a  limited  time,  it  must  have  been  in 
writing,  and  being  but  matter  of  circumstance,  is  cured  by 
the  defendant's  confessing  and  avoiding  the  award  in  his 
rejoinder.  Aylet  v.  WilHams,  S  Lev.  198 ;  Mallet  v.  MaUel, 
Cro.  Eliz.  708 ;  Cora.  Dig.  tit.  Pleader,  C.  85,  E.  37.  The 
defendant  "says"  on  or  before  the  first  "day  of  November, 
ensuing  the  date  of  the  said  award, "  and  goes  on  to  set 
forth  what  he  relies  on  as  an  estoppel.  From  the  case  ac- 
companying the  demurrer  book,  it  appears  that  the  defena- 
ant  denies  our  right  to  sue  out  the  venire  tarn  qtAam,  and 
insists  we  should  first  have  argued  the  demurrer.  But 
whenever  the  plaintiff  is  placed,  by  the  defendant,  in  such 
a  situation  as  to  have  an  issue  in  law,  and  an  issue  in  fact^ 
depending  at  one  and  the  same  time,  he  may  at  his  election 
try  either  the  one  or  the  other  first.  Odoke  v.  Sayer^  2  Burr. 
758 ;  Dvhberly  v.  Page^  2  D.  &  E.  894.  It  may  perhaps  be 
more  advisable  to  argue  the  demurrer  first,  but  on  that  the 
plaintiff  has  a  right  to  determine.  In  5  Wentw.  PL  17, 
86,  there  is  a  precedent  fully  in  point. 

Woods  and  Benson^  contra.  Though  the  objection  as  to 
the  award  not  being  stated  to  be  in  writing,  may  be  more 
a  formal  than  a  substantial  objection,  still  it  is  a  good  one. 
Jenkinaonv.  AUe^ison^  8  Keb.  556 ;  Henderson  v.  Williamson^ 
1  Stra.  116;  Sallowa  v.  Oirling,  Oro.  Jac.  277.  Cora,  Dig. 
tit  Arbitrament  The  mere  reading  of  the  submission 
shows  that  the  arbitrators  have  exceeded  their  authority. 
Controversies  respecting  roads  and  fences  were  the  only 
matters  submitted.  They,  however,  proceed  to  award  ge- 
neral releases.  It  is  attempted  to  justify  this  by  the  words 
•*  divers  other  matters ;"  but  the  generality  of  these  terms 
must  be  restrained  to  the  things  specified  in  the 
[*824:]  submission.  They  refer  to  the  *matter8  in  dis- 
pute, and  are  thus  expounded  in  all  other  cases, 
apon  principles  of  legal  construction.    2  Bol*.  Abr.  409| 
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pi.  8.  Digges^s  case^  1  And.  64.  Cole  y.  Knight,  8  Mod. 
277.  So,  general  releases,  on  a  special  submission,  are 
construed  to  relate  only  to  the  matter  in  arbitration.  Pick' 
ering  v.  Watson,  2  Black.  Rep.  1117.  There  was  no  right 
to  determine  anything  respecting  the  meadow,  and  it  is  not 
averred  that  the  meadow  was  a  road.  Wherever  an  award 
varies  from  the  submission,  in  describing  the  subject  of  the 
arbitration,  it  is  bad,  unless  it  be  described  by  two  names, 
and  then  it  must  aver  they  are  one  and  the  same.  With* 
era  v.  Drew,  Cro.  Eliz.  676,  the  submission  was  about  an 
enclosure  between  Barton  Down  and  North  Down,  the  ar* 
bitrament  was  of  an  enclosure  betwixt  the  defendant's 
down  and  the  down  of  J.  S.  and  there  was  no  averment 
that  they  were  all  one.  In  consequence  of  which,  as  the 
breach  was  alleged  in  that  point,  it  was  held  the  plaintiff 
could  not  have  judgment  The  assignment,  therefore,  of 
{he  plaintiff,  is  on  a  vitious  part  of  the  award,  and  not  to 
be  supported  on  his  own  doctrine.  Fox  v.  Smith,  2  Wils. 
267 ;  System  of  Pleading,  105.  It  may  be  questioned  how 
far  even  an  averment  would  have  cured  the  fault.  Where 
an  award  is  on  the  face  of  it  beyond  the  submission,  an 
averment  will  not  help.  Bacon  v.  Dvbarry,  1  Ld.  Raym. 
246.  It  is  impossible  the  salt  meadow  could  have  been  in 
dispute.  The  rejoinder  shows  it  was  before  settled,  and 
the  demurrer  admits  it.  There  is  also  a  want  of  mutuality. 
The  releases  of  the  meadows  are  ordered,  on  the  one  side 
with  a  reservation  of  a  right  of  way,  and  on  the  other  to 
be  made  absolutely.  If  the  award  should  be  good,  still 
the  assignments  are  bad.  After  one  breach  set  forth,  the 
record  should  have  stated  "  and  for  further  breach  accord- 
ing to  the  statute,"  &c.  Hardy  v.  Bern,  cited  in  Boles  v. 
BoseweU,  6  D.  &  E.  641.  This  is  necessary,  because  the 
statute  (1  Rev.  Laws,  349)  is  compulsory,  and  the  plaintiff 
cannot  elect  to  proceed  at  common  law.  The  indenture  in 
the  rejoinder  is  well  pleaded,  and  the  recital  alone  an  es- 
toppel. Shelly  V.  Wright,  Willes,  18.  The  action  ought  to 
have  been  covenant,  if  damages  for  the  breaches  were  to 
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have  been  recovered.  The  declaration  is  in  debt  on  the 
bond,  and  ought  to  have  been  for  the  penalty.  The  aA* 
gignment  of  breaches  in  the  replication  is  incongraoos  to 
the  nature  of  the  suit  brought.  It  is  clear  the  trial  for  the 
assessment  of  damages  ought  not  to  take  place  till  after 
judgment  on  the  demurrer,  because,  if  it  be  determined 
that  the  award  is  bad,  no  damages  can  have  accrued. 

[*325]  *Hartson^  in  reply.  This  mode  of  declaring  on 
the  bond,  and  assigning  breaches  in  the  replication 
has  been  uniformly  pursued.  Ooodxvin  v.  Orowle,  Cowp. 
857 ;  Roles  v.  RoseweU,  5  D.  &  E.  638  ;  Drage  v.  Brandy  2 
Wils.  877.  It  is  not  necessary  to  the  mutuality  of  an 
award  that  it  should  be  equivalent  in  value.  Justice  may 
require  that  one  party  should  receive  more  than  the  other. 
Independent  of  the  authorities  cited  in  support  of  the  pre- 
pent  form  of  action  and  replication,  the  spirit  of  the  act,  (1 
Eev.  Laws,  846,)  "  for  the  amendment  of  the  law,  and  the 
better  advancement  of  justice,"  require  that  such  should 
be  the  mode  of  proceeding.  The  statute  was  framed  to 
prevent  the  necessity  of  driving  a  defendant  into  equity, 
where  judgment  had  passed  against  him  for  a  penalty  of  a 
bond,  when  only  a  trifling  damage  had  been  sustained  by 
the  breach  of  it.  It  may,  perhaps,  therefore,  be  said,  the 
statute  is  compulsory,  and  this  the  only  legal  method  that 
could  have  been  adopted.  If  so,  the  trying  the  issue  be- 
fore arguing  the  demurrer,  was  a  matter  of  election  in  the 
plaintiff.  Should  the  cause  go  against  him  he  pays  costs. 
If  otherwise,  he  gains  time,  by  having  the  assessment  ready 
made,  in  case  the  determination  of  the  court  should  be  in 
his  favor. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court  Upon 
the  record  now  before  the  court,  the  material  questions  that 
are  raised  respect  the  replication.  The  counsel  for  the  de- 
fendant contend  it  is  bad ;  1.  Because  there  was  no  aver- 
ment  that  the  award  was  in  writing,  or  ready  to  be  deliv* 
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ercd ;  2.  Because  the  award  set  forth  orders  matters  to  be 
done  that  were  not  in  the  submission ;  8.  Because  the 
award  is  not  mutual,  as  the  plaintiff's  deed  was  to  contain 
a  reservation,  and  as  his  general  release  was  not  to  be 
made  till  the  defendant  had  performed  the  award  on  his 
part ;  4.  Because  the  assignment  of  breaches  was  void,  in- 
asmuch as  part  of  the  matter  assigned  was  void  ;  and  that 
only  one  breach  ought  to  have  been  assigned,  and  that 
should  have  been  in  the  declaration.  The  first  objection 
is  without  foundation.  The  award  is  stated  to  be  '*  in  the 
form  following,"  and  in  the  body  of  it,  as  set  forth,  there 
is  a  reference  to  the  date  of  it.  It  must,  therefore,  be  in- 
tended to  be  in  writing,  as  the  circumstances  which  are 
averred  necessarily  imply  it ;  and  it  appears  from  the  case 
of  Reusby  v.  Manning,  Carth.  159,  8  Mod.  883,  that  an 
award  may  be  so  intended,  although  the  fact  be  not  specially 
stated.  It  may  further  be  added,  that  the  replication  is,  in 
this  respect,  agreeable  to  an  approved  precedent 
in  8  Ld.  Eaym.  106.  But  if  *this  omission  was  [*826j 
to  be  deemed  an  imperfection  in  pleading,  it  would 
be  cured  by  the  defendant's  rejoining  over,  and  thereby 
admitting  an  award  in  form.  Com.  Dig.  tit.  Pleader,  C. 
85.  Nor  was  it  requisite  to  aver  that  the  award  was  ready 
to  be  delivered.  This  is  also  intended,  and  is  implied  in 
the  allegation  that  it  is  made.  If  the  fact  were  otherwise, 
It  would  be  incumbent  on  the  defendant  to  show  specially 
that  the  award  was  not  ready.(a)  Bradsey  v.  Clyston,  Cro, 
Oar.  641 ;  Carth.  ubisup,  Marks  v-  Mar  riot,  1  Ld.  Raym. 
114. 

The  next  question  is  of  more  importance,  and  relates  to 
the  merits  of  the  defence.  The  submission  was  of  sundry 
controversies,  touching  the    division  fences  between  the 

(a)  Or  it  appear  by  the  replication  to  the  plen  of  nuZ  agard.  As  where  the 
plaintiff  in  his  reply  stated  that  the  award  was  ready  to  be  delivered  to  him. 
/Vatf  ▼.  JBdckeU^  6  Johns.  Rep.  14.  To  constitute  it  an  award,  it  oaust  bo 
ligned  by  all  the  arbitrators,  though  thoy  act  under  a  parol  submissioii. 
Cfnen  y,  MiUer,  ib.  3». 
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farms  of  the  parties,  and  touching  sundry  roads  and  paths, 
claimed  by  each,  and  touching  sundry  other  matters.  The 
award,  among  other  things,  orders  the  defendant  to  con* 
vcy  to  the  plaintiff  a  certain  piece  of  salt  meadow ;  but 
it  is  described  as  known  by  the  name  of  Peter  Alaire'a 
road,  and  that  it  runs  through  the  land  and  meadow  of  the 
plaintiff,  and  contains  sixty-six  square  rods.  It  is  appa* 
rent,  then,  that  the  meadow  here  mentioned  must  be  one 
of  the  roads,  or  paths,  referred  to  in  the  bonds  of  submis* 
sion,  as  it  has  the  name  and  quality  of  a  road  or  path  ;  and 
although  the  release  of  it  concerns  the  realty,  and  trans- 
fer land,  yet  that  was  the  very  matter  submitted.  A  con- 
troversy concerning  a  road  or  path,  may  perhaps,  in  strict 
technical  language,  relate  only  to  an  incorporeal  heredita- 
ment, or  right  of  way,  but  in  common  parlance  it  will 
equally  refer  to  a  daim  to  the  soil.  In  arbitration  bonds, 
which  are  to  be  liberally  expounded,  and,  as  in  the  present 
case,  refer  to  divers  other  matters  pot  named,  it  would  be 
considering  the  words  too  curiously  to  confine  them  to  the 
first  construction.  The  parties  were  also,  by  the  award, 
to  exchange,  with  each  other,  small  strips  of  land  of  one 
and  two  rods  square.  These  strips  must  be  viewed  as  con* 
nected  with  the  subject  of  the  division  fences,  and  to  have 
been  part  of  that  controversy,  as  the  award  states  that  they 
arose  on  the  settlement  of  the  division  fence.  We  do  not 
perceive  anything  in  the  award  that  may  not  be  included, 
even  in  the  subject  matters  of  the  controversy  specially  sub« 
mitted,  except  it  be  that  part  of  the  award  which  directs 
general  releases.  But  the  submission  is  "  touching  divers 
oilier  mattersj^^  as  well  as  those  particularly  mentioned.  The 
words  used  are  operative  and  equivalent  to  a  general  sub* 
mission  of  all  questions  and  controversies  between  the  par- 
ties. They  are  used  as  forming  an  independent 
[*827]  *part  of  the  submission,  and  it  is  impossible  not 
to  perceive  that  the  parties  intended  by  them,  to 
embrace  different  and  more  general  matter  than  that  which 
had  already  been  specified.     Questions  concerning    real 
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property  may  be  submitted  withoat  being  specificiallj 
named.  A  submission  of  aU  demands  includes  questions 
conoerning  real  as  well  as  personal  property.  Marks  y. 
Marriott  1  Ld.  Raym.  114.  The  law  does  not  now  reqture  a 
a  specific  submission  as  to  one  kind  of  property  more  than 
as  to  the  other.  The  rule,  in  an  analogous  case,  in  the 
construction  of  deeds,  is,  that  if  a  general  clause  be  followed' 
by  special  words  which  accord  with  the  general  clause, 
the  deed  shall  be  construed  according  to  the  special  matter ; 
but  that  if  a  deed  contain  special  words,  and  conclude  with 
general  words,  the  general  as  well  as  the  special  words 
shall  stand,  for  generdlis  clausula  non  porrigitar  ad  ea  qttae 
aniea  specialiter  sunt  comprehensa.  MlvHird  AWtam^s  Case^ 
8  Bep.  154,  b.  But  if  the  submission  was  not  to  be  con- 
strued beyond  the  special  matter,  yet  the  release,  though 
general  in  terms,  would  be  held  to  enure  only  to  the  matter 
submitted,  and  as*  no  other  diiTerences  between  the  par 
ties  have  been  shown,  no  other  are  to  be  intended.  Simon  v. 
Oavil,  1  Salk.  74.  Mil  v.  Thorn,  2  Mod.  809.  Pfcfer- 
ing  V.  Watson,  2  Bl.  Rep.  1117.  Ketn  v.  Goodwin,  Bunb. 
250.  Stephens  v.  Mathews,  cited  Ld.  Baym.  116.  So  that 
even,  in  this  view  of  the  question,  the  aw(ird  is  good.(a) 
Another  objection  to  the  award  is,  that  it  wants  mutu- 
ality. It  is  not  requisite  that  the  same  acts,  in  the  samo 
unqualified  manner,  should  be  awarded  on  each  side  to 
render  the  award  mutual.(J)  The  reservation,  in  the  plain- 
tiff's deed  to  the  defendant,  might  have  been  the  ground 
of  one  of  the  questions,  controverted,  and  it  may  have  been' 
proved  to  the  satisfaction  of  the  arbitrators,  (and  so  we  are 
to  intend,)  that  the  plaintiff  had  a  valid  cliaim  to  the  right 
of  way  so  reserved.    If  an  award  puts  a  fiujil  end  to  the- 

(a)  An  award  bj  an  umpire^  atsitiiig  that  he  took  upon  himself  the  bordlm 
of  tlie  umpirage,  impllea  that  ho  awarded  on  the  matten  submitted.  JfXu» 
§try  ▼.  SokmomMi  2  Johna  Hep  67. 

(&)  An.awardtliat  the  one  partj-  shall  pay  a  certain  sum  to  the  other,  it 
mutual  and  final,  without  mentioning  a  release.  IfKinstry  v.  Solomam.  I* 
Johns   Rep.  67. 
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controversy,  and  awards  mutual  releases,  there  is  nc 
ground  for  the  objection  that  it  is  not  mutual.  Bacon  v. 
Duharry^  1  Ld.  Raym.  246,  the  second  point  Kyd  on 
Awards,  148,  149.  The  objection  that  the  defendant  is 
first  to  perform  and  execute  on  his  part,  before  the  plain- 
tiff is  to  execute  the  general  release,  was  also  raised  in  the 
case  of  Marks  .v.  Mdrriot^  and  there  overruled  because  tbe 
defendant's  release  would  not  be  construed  to  deprive 
him  of  his  remedy  on  the  bond,  if  the  plaintiff  should  re* 
fuse  to  perform  on  his  part,  and  because  other  matter,  as 

is  the  case  here,  was  awarded  to  be  done  by  the 
f  *328]     plaintiff,  without  being  dependent  on  the  *relea.sea. 

None  of  the  objections  to  tbe  award  appear,  there- 
fore, to  be  valid. 

Tbe  last  point  made  by  the  defendant  is  on  the  assign- 
ment of  the  breaches.    It  was  urged  that   the   plaintiff 
could  not  regularly  assign  breaches  in  the  replication  when 
tbe  declaration  was  in  debt  for  the  penalty,  and  that  if  the 
;^laintiff  intended  to  go  for  damages,  he  ought  to  have 
brought  his  suit  in  covefiant.    We  apprehend,  however, 
that  the  practice  is  too  well  settled  to  be  now  shaken  by  this 
objection.     The  plaintiff  may,  perhaps,  pursue  either  mode, 
at  his  election.  He  may  declare  in  debt  for  the  penalty,  and 
assign  breaches  at  the  same  time  in  his  declaration,  as  was 
done  in  the  cases  of  Ghodwin  v.  Growle,  Cowp  857.     Drage 
V.  Brand,  2  Wils.  878,  and  Roles  v.  Bosewdl,  5  D.  &  E. 
588,  or  he  may  declare  simply  in  debt  for  the  penalty,  and 
leave  the  assignment  of  the  breaches  till  the  replication, 
where  he  must  assign  them,  if  the  nature  of  the  plea  de- 
mand it.    This  course  was  pursued   in  the  cases  of  The 
African  Company  v.  Mason,  10  Mod.  227.     Oomwallis  v. 
Savery,  2  Burr!  772.     Cooke  v.  Cohrajl,  8  Wils.  380.  Shum 
and  Withers  v.  Farrington,  1  Bos.  k  Pull.  640,  and  Strange 
and  ikkers  v.  Lee,  8  E:^t,  484.    It  is  to  be  observed  that 
all  these  last  cases  are  upon  bonds  with  conditions  for  the 
performance  of  covenants,  and  the  former  cases  arise  upou 
articles  of  agreement  with  a  penalty.    In  the  case  of  honds 
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therefore,  it  seems  to  be  the  uniform  course  to  declare  simr 
ply  for  the  penalty,  taking  no  notice  of  the  condition,  and 
to  leave  the  assignment  of  breaches  to  arise  afterwards^  in 
consequence  of  the  plea.     Lord  Coke,  (10  Bep.  94,  a.)  cites 
an  instance  as  early  as  Ed.  IV.  of  this  mode  of  declaring, 
and  assigning  a  breach  on  an  obligation  with  a  condition. 
But  it  is  further  objected,  that  the  plaintiff,  as  he  declared 
in  debt  for  the  penalty,  ought  to  have  assigned  only  a  sin« 
gle  breach.     This  was  the  common  law  rule,  because  a 
single  breach  worked  a  forfeiture  of  the  penalty,  and  the 
assigning  of  two  breaches  was  considered  as  rendering  the 
plea  double.    Cro.  Car.  176 ;  1  Boll.  Rep.  112,  and  the 
cases  of  The  African  Oompany  v.  Mason^  10  Mod.  227,  and 
Cbmwallis  v.  Savery,  2  Bur.  772,  since  the  act  of  W.  III. 
seem  to  have  admitted  the  same  rule.     But  subsequent 
cases  have  adopted  a  different  practice  under  the  act  of  W. 
ni.  and  allow  of  the  assignment  of  double  breaches,  even 
in  cases  where  the   plaintiff   declares  in   debt   for   the 
penalty.    This  was  done  in  Goodwin  v.  Orowh^  and 
Drage  v.  Brandy  and  also  in  Hardy  v.  *-Bfem,  cited     [*829] 
in  5  D  &  E.  540,  (which  were  suits  for  the  penalty, 
in  articles  of  agreement,)  and  also  in  the  case  of  Strange 
and  others  v.  Zee,  which  was  upon  a  bond  for  the  perform 
ance  of  covenants.     The  assignment  of  double  breaches 
was  held,  in  these  cases,  to  be  an  election  of  the  plaintiff 
to  proceed  under  the  statute,  although  he  had  not  named 
the  statute  in  express  words,  and  which  omission  is,  at  any 
rate,  but  mere  form,  and  bad  only  on  special  demurrer, 
though  we  incline  to  think  it  altogether  unnecessaiy  to 
have  any  express  reference  to  the  act.     It  was  also  held  to 
be  compulsory  on  the  plaintiff  to  proceed  under  the  sta- 
tute in  cases  within  the  provisions  of  it^  and  that  he  must 
assign  the  breach  of  such  covenants  as  he  proceeds  to  re- 
ceive satisfaction  for.     Our  act  is  more  comprehensive  than 
the  English.     It  reaches  to  every  case  of  bonds,  with  any 
condition  other  than  for  the  payment  of  money,  and  it  ia 
in  every  such  case  compulsory  on  the  plaintiff  to  assign 
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bteaohes,  and  to  have  liis  damages  assessed.  Any  othef 
construction  would  defeat,  in  a  degree,  the  equitablt^  pro* 
visions  of  the  statute,  and  force  the  defendant  into  equity 
for  relief 

The  rejoinder  is  manifestly  bad.  It  is  no  answer  at  all 
to  one  of  the  breaches  assigned,  viz.  the  non-execution  of 
the  general  release,  and  as  to  .the  other  matter  set  forth,  it 
ia  a  departure  from  the  plea.(a)  The  estoppel  which  is  re* 
lied  on,  as  arising  from  the  recital  in  a  deed  executed  by 
the  plaintiff,  long  anterior  to  the  bond  of  submission,  can- 
not  apply.  The  submission  to  arbitration,  and  the  award, 
have  put  an  end  to  questions  and  pretensions  which  before 
existed,  relative  to  the  matters  submitted,  and  the  rights 
of  the  parties  must  now  be  ascertained  by  the  award  itself. 
We  are  of  opinion,  therefore,  that  upon  the  demurrer  in 
this  cause  the  plaintiff  is  entitled  to  judgment 

As  to  trying  the  issue  in  faet^  and  assessing  contingent 
damages  before  arguing  the  demurrer,  the  practice  ia  set: 
tied  that  the  plaintiff  has  a  right  to  elect  to  carry  the  cause 
down  to  trial,  either  before  or  after  the  demurrer  is  deter* 
mined. 

Judgment  for  the  plaintiff. 

(a)  So  to  a  plea  setting  forth  an  award,  a  rejoinder  that  the  award  waa  not 
final    Bwlow  y,  Ibdd^  3  Johns.  Rep.  367. 

[I  J  What  shall  he  deemed  a  good  sahmission  and  award  oonadered  in 
Bayi  r  Bays,  23  Wend.  363.  See  cases  relating  to  awards  in,  23  Wend.  115. 
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Williams  against  Dslafisld. 

TVe  arrival  of  a  veasel,  at  a  port  insured  to,  from  a  port  insured  from,  thongk 
sbe  may  faaye  sailed  subsequent  to  the  vessel  insured,  afibrds  no  ground 
for  presuming  the  assured  had  any  knowledge  of  the  bad  weather  lbs 
arriving  vessel  had  sustained,  nor  that  the  assured  received  information  of 
the  sailing  of  bis  verael  by  the  one  which  arrived,  when  circumstances 
show  it  might  have  been  received  in  another  way.  A  representation  say- 
ing, "  I  am  informed  of  the  vessel's  sailing,  and  she  is  out  this  day  tweti^ 
Six  days,**  is  not  an  assertion  as  a  factt  that  she  is  out  twenty-six  daya^ 
and,  therefore^  is  not  a  misrepresentation,  though  she  may  have  been  out 
twenty-seven.  If  a  vessel  be  insured  as  out  of  time,  and  she  be  out  one 
day  more  than  the  information  received  specifles,  if  tlie  jury  do  not  find  it 
to  be  material,  the  court  will  not  say  it  is  so. 

Assumpsit  upon  a  policy,  on  the  schooner  Margaret,  from 
Gape  Francois  to  Baltimore. 

The  insupance  was  eflFected  *on  a  written  repre-  [*880] 
eentatioD,  dated  Baltimore,  Sd  January,  1802,  but 
in  flict,  extracted  from  a  letter  of  that  day,  addressed  by 
the  plaintiff  to  his  broker,  and  was  in  these  Words :  '^  I  havo 
information  of  her  sailing,  and  she  is  out  this  day  twenty- 
mK  days."  From  this  circumstance  7  per  cent,  was  paid  on 
the  vessel,  though  her  cargo  had  been  insured  at  four,  but 
the  three  per  cent,  extra  was  given  in  consequence  of  her 
being  out  of  time. 

On  the  trial  it  appeared  that  a  Captain  Weaver,  who  had 
sailed  from  Cape  Francois  on  the  18th  of  December,  1801, 
had  arrived  at  Baltimore  on  the  28th  of  the  same  month, 
having  experienced  a  storm  of  89  hours,  which  he  oommu- 
nicated  to  his  owners,  and  that  his  arrival  had  been  men* 
tioned  in  the  newspapers  of  that  place.  After  being  there 
Several  persons  int[uired  for  the  Margaret,  one  of  whom, 
hut  not  the  plaintiff,  expressed  his  fears  of  her  being  losk 
At  the  time  of  making  claim  on  the  underwriters,  then 
was  exhibited,  as  proof  of  loss,  a  certificate  of  the  Marga- 
ret's having  sailed  on  the  7th  of  December,  1801,  from  Cape 
Francois  for  Baltimore. 
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This  was  enclosed  in  a  letter,  dated  Baltimore,  18th  of 
December,  180^,  in  which  the  plaintiff  said,  ''  My  infonna* 
tioD,  with  respect  to  the  sailing  of  the  Margaret,  was  onlj 
verbal  from  a  captain  who  had  just  arrived  from  the  CapCi 
and  mentioned  that  the  Margaret  had  sailed  three  days  be- 
fore him.  This,  from  the  passage  which  he  said  he  had 
had,  would  make  her  time  of  sailing  on  the  8th,  but  from 
the  certificate  which  I  received  from  the  West  Indies  it 
appears  she  sailed  on  the  7th.  I  do  not  expect  that  one 
day  can  make  any  difference."  These  circumstances  and 
]iapers  being  given  in  evidence,  the  defendant  contended 
the  policy  was  void  from  misrepresentation  and  conceal* 
ment.  The  judge  charged,  that  if  the  jury  believed  th(i 
plaintiff's  information,  at  the  time  of  the  Margaret's  sailing, 
was  derived  from  Captain  Weaver,  who  communicated  also 
the  storm  he  had  encountered,  which  was  withheld,  and 
that  it  was  material  whether  the  vessel  sailed  on  the  7th 
or  8th  of  the  month,  they  ought  to  bring  in  their  verdict 
for  the  defendant ;  if  otherwise,  for  the  plainti£^  in  favor 
of  whom  the  jury  found, 

Pendleton,  for  the  defendant  We  apply  for  a  new  trial 
on  these  grounds ;  1.  There  were  material  concealments, 
which  annulled  the  contract;  2.  There  was  a  material 
misrepresentation  in  stating  the  Margaret  to  have  been  out 

26  days.  The  circumstances  of  the  arrival  of 
[*381]    Weaver  being  announced  *in  the  newspapers,  and 

the  various  inquiries  made  respecting  the  Marga- 
ret, are  enough  to  presume  the  assured  informed  of  the 
storm  which  Weaver  encountered.  This^  being  on  the 
same  voyage,  ought  to  have  been  communicated,  as  it  is 
probable  vessels  pursuing  the  same  route,  experience  the 
same  weather.  It  would  therefore,  have  increased  the 
risk,  and  consequently  the  underwriters'  calculation.  An 
omission  to  disclose  an  important  fact,  though  it  be  through 
accident,  or  inadvertence,  is  fatal.  1  Marsh.  347,  349  ;  1 
Emer.  20 ;  Fillis  v.  Bruton,  Park,  182 ;  1  Marsh.  848.    The 
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assured  is  bound  to  be  precisely  correct  when  he  under- 
takes to  specify  time.  A  suppression  of  part  of  what  ia 
known  destroys  the  policy.  RaJtcUffe  y.  Shoolbred^  Park, 
181 ;  If  Andrews  v.  AS,  1  Esp.  Bep.  373,  is  within  the 
letter  of  the  present  case.  There  the  assured  had  informa- 
tion, by  a  letter  dated  the  8th  of  November,  that  his  vessel 
was  ready  to  sail.  On  the  2d  of  December,  after  the  arri- 
val of  a  ship  which  sailed  on  the  same  day  as  his,  he  in- 
sured, without  communicating  this  circumstance,  and  Lord 
Kenyon  ruled  it  to  vacate  the  policy.  So  in  Book  v.  Tkur- 
mondj  Mill.  57,  and  Stewart  v.  Morrison^  the  withholding 
that  the  information  was  received  by  a  subsequent  vessel, 
was  held  to  avoid  the  contract  However  innocent  a  con* 
cealment  may  be,  and  though  by  a  broker,  the  effect  is  the 
same.  Shirley  v.  Wilkinson^  Doug.  306.  The  whole  of 
what  the  assured  knows  ought  to  be  laid  before  the  under- 
writer. M^Dowal  V.  Frazer,  Doug.  247.  If  from  what  thfl 
plaintiff  was  told,  he  drew  an  inference  of  a  fact,  and  aiv- 
scrted  it  to  be  so,  he  took  the  risk  of  that  upon  himself. 
He  here  says  the  vessel  was  out  26  days ;  she  had  been 
out  27.  Though  this  was  gathered  from  information,  it 
was  positively  asserted,  and,  being  untrue,  there  can  be  no 
recovery. 

Eigg8  and  BadcUff^  contra.  The  premium  paid  in  this 
case  was  expressly  for  a  vessel  out  of  time,  and  on  that  ac- 
count an  advance  of  75  per  cent  was  made.  To  a  vessel 
avowedly  out  of  time  a  day  is  immaterial ;  as  for  a  vessel 
in  time,  a  variation  of  the  period  she  has  been  out  is  un- 
important In  M*Kay  v.  Rhinelander,  1  Johns.  Case,  408, 
decided  in  1800,  the  representation  was,  that  the  ship  had 
been  out  nine  weeks,  when,  in  truth,  she  had  been  out  ten : 
but,  as  it  was  within  the  period  of  the  voyage,  it  was  held 
imrnaterial.  Whether  a  fact  be  so  or  not  is  for  jury  deter 
mination,  and  they  have,  in  this  case,  decided  the  question 
The  authorities  cited  apply  wher^  information  is 
suppressed,    or   unintentionally    omitted    *in    a    [*337  ; 
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material  point,  or  where  the  party  undertakes  to  af« 
firm  positively,  and  it  tarns  out  otherwise.  Neither  of 
these  claBses  include  the  present  case.  The  argument  of 
concealment  arises  from  an  unwarranted  presumption,  first 
that  the  knowledge  of  the  sailing  of  the  Mai^aret  was  de- 
rived from  Weaver,  and  then  another  presumption  that  he 
communicated  an  account  of  the  storm  he  had  encountered. 
By  comparing  the  two  letters  of  the  plaintiff,  read  in  evi- 
dence by  the  defendant,  and,  therefore,  his  testimony,  it 
appears  that  the  information  received  by  the  plaintifi'  was 
from  a  captain  who  sailed  three  days  after  the  Margaret. 
This  must  have  been  then  by  a  perspn  who  left  the  Cape 
on  the  10th  Weaver  sailed  on  the  13th.  In  the  next  place, 
if  the  computation  of  time  be  that  by  which  a  seaman  would 
reckon,  and,  sjb  it  seems  to  have  come  from  the  master  of  a 
vessel,  this  is  likely,  the  Margaret  would,  according  to  the 
computation  allowed  in  Dennis  and  WiUiams  v.  LvMoic. 
(ante,  116,)  have  been  out  exactly  26  days.  It  is  necessary 
only  to  add,  that  the  plaintiff  gives  the  time  merely  as  mat- 
ter of  information  received,  and  not  as  a  positive  aasertion. 

Boyd  and  Pendleton^  in  reply.  If  a  vessel  be  out  of  time, 
every  day  is  more  and  more  important.  Whether  a  repre- 
sentation be  material  or  not,  is  a  question  of  law  arisin,:/ 
from  the  fact,  and,  therefore,  not  for  a  jury,  but  the  ooun 
to  determine. 

Spenceb,  J.  delivered  the  opinion  of  the  court  The 
motion  for  a  new  trial  is  made  on  two  grounds ;  1.  A  ma- 
terial concealment  ;(a)  2.  A  material  representation  as  to 
the  time  the  vessel  was  out.  The  concealment  is  supposed 
to  consist  in  not  communicating  the  storm,  and  all  that 
Captain  Weaver  might  have  related.  But  Captain  Weaver 
does  not  pretend  that  the  plaintiff  knew  of  his  arrival.  He 
states  that  about  a  week  after  he  arrived,  a  Mr.  lliUiao, 

(a)  Sne  Ely  v.  BaXktt,  oa^  I*,  and  note  to  that  caio. 
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who  was  interested  in  the  cargo  of  the  Margaret,  inquired 
of  him  Y/hen  she  sailed,  expressing  at  the  same  time  his 
fears  that  she  was  lost  To  make  out  the  misrepresentation, 
the  defendant  relies  on  the  two  letters  adduced  by  him  in 
eridcnce ;  contending  that  by  the  first  there  was  a  positive 
assertion  of  the  Margaret's  being  out  26  days,  when  by  the 
second  she  appears  to  have  been  out  27. 

At  the  trial  the  judge  fully  submitted  the  cause  to  the 
jury,  on  the  point  of  concealment,  expressing  his  opinion 
to  them  pretty  strongly  that  there  had  been  a  ma- 
ferial  concealment ;  *with  respect  to  the  difference  [*33S] 
r  f  the  day,  he  intimated  an  opinion  that  it  was  not 
«*.  material  misrepresentation.  The  jury  by  their  verdict, 
have  considered  that  there  were  no  material  concealments ; 
7nd,  unless  the  evidence  preponderates  against  it,  it  ought 
not,  on  this  point,  to  be  disturbed.  There  was  no  evidence 
that  the  plaintiff  knew  of  the  gale  which  Weaver  had  en- 
•'X)untered.  He  might  or  he  might  not.  To  intend  that 
he  did  not  know  of  it,  and  concealed  it  from  the  defendant, 
s  to  intend  from  mere  possibilities  that  he  had  been  guilty 
)f  a  fraud.  This  would  be  a  presumption  against  legal 
ofiaxims,  and,  in  this  stage  of  the  cause,  against  the  solemn 
finding  of  the  jury.  The  charge  of  withholding  informa* 
tion  from  the  assurej*,  as  to  the  arrival  of  a  vessel  at  Balti- 
more, which  sailed  three  days  after  the  Margaret,  is  equally 
unfounded.  The  plaintiff's  letter  of  the  8d  of  January, 
1802,  in  which  he  observes,  "I  have  information  of  her 
sailing,"  sufiicietitly  apprised  the  defendant  that  a  vessel 
which  sailed  with  or  after  the  Margaret,  had  arrived.  If, 
however,  there  is  any  pretence  for  deeming  this  a  conceal- 
ment,  the  jury  have  passed  upon  it,  and  considered  it  an 
immaterial  circumstance.  With  a  verdict,  on  these  grounds^ 
the  court  can  perceive  no  reason  to  be  dissatisfied. 

The  fact  of  misrepresentation  is  alleged  to  consist  in  the 
plaintiff's  stating,  as  an  independent  and  substantive  fact, 
that  the  Margaret  had  been  out  but  twenty*six  days,  when 

Vol.  n.  60 
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in  truth  she  had  then  been  out  twenty-seven.  But  the 
plaintiff  did  not  know  the  fact  to  be  different  from  what  he 
represented  it.  The  court  do  not  mean  to  decide  that  a 
misrepresentation  of  one  day  may  not  be  materia],  and 
avoid  a  policy.  They  forbear  expressing,  in  this  case,  an 
opinion  on  that  point ;  but  they  are  clearly  of  opinion,  that 
when  the  plaintiff  represented,  ^^I  have  information  of  her 
"sailing,  and  she  has  been  out  this  day  twenty-six  days," 
in  good  sense  and  strict  construction,  the  information  was 
applicable  as  well  to  the  sailing  as  the  time  she  had  been 
out    The  court,  therefore,  deny  the  motion,  with  costs. 

New  trial  refused. 


The  People  against  Y an  Wyck. 

A  ttiibpcma  ticket  for  a  person  to  attend  as  a  witness  in  this  court  is  good, 
though  it  docs  not  specify  the  place  where  to  be  held.  So  if  it  be  to 
testify  in  an  indictment  in  this  courts  when  that  against  the  party  named 
is  in  the  oyer  and  terminer.  Cause  may  be  snown  against  a  rule  for  ao 
attachment  by  aflBdavit^  the  party  not  being  bound  to  appear  ic  person. 

On  a  motion  by  the  attorney-general  for  an  attachment. 

The  ground  of  application,  and  objections  to  it,  being 
contained  in  the  decision,  it  is  unneecessary  to  relate  the 
argument  by  counsel. 

[*S34]  ^Livingston,  J.  delivered  the  opinion  of  the 
court.  In  November  last  a  rule  was  obtained  by 
the  attorney -general,  calling  on  the  defendant  to  show 
cause,  on  the  first  day  of  this  term,  why  an  attachment 
should  not  issue  against  him  for  not  appearing  as  a  witness 
'  PI  rrpti  the  People  and  Richard  Biker,  after  being  regularly 
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senred  with  a  subpoana.  The  defendant  shows  for  cause, 
and  by  affidavit,  without  personally  appearing  in  court, 
that  ''a  ticket,  which  is  annexed  to  his  affidavit,  was  served 
on  him,  but  that  no  subpoena  was  shown  to  him  at  the  time 
and  further,  that  there  was  an  indictment  pending  iu  the 
oyer  and  terminer  against  Biker,  who' was  bound  to  appear 
in  that  court,  and  not  at  the  term." 

It  is  insisted  that  the  defendant  should  have  shown  cause 
in  person,  and  that  the  facts  disclosed  by  his  affidavit,  if 
cause  can  be  shown  in  that  way,  are  not  sufficient  to  pre* 
vent  the  rule  for  an  attachment  being  made  absolute. 

In  the  case  of  The  People  v.  Fre^r,  1  Caines'  Rep.  485, 
cause  was  shown,  as  here,  by  affidavit,  and  although  the 
court  say  that  *'  on  such  occasions  the  defendant  ought  U) 
appear  in  person  and  answer,"  that  point  was  not  raised, 
and  of  course  ought  not  to  be  regarded  as  settled. 

Nor  is  it  important  to  ascertain  what  is  the  mode  in  Eng- 
land. In  a  point  of  practice,  and  this  is  nothing  more,  we 
certainly  may  adopt  a  rule  for  ourselves,  and  alter  it  agaiu 
if  it  become  inconvenient  We  all  think  it  would  produce 
great  oppression,  and  unnecessary  expense,  to  compel  a 
party,  who  may  be  perfectly  innocent,  on  a  rule  to  show 
cause,  to  appear  in  person.  Why  bring  a  man  from  On- 
tario to  New  York,  to  swear  that  he  was  sick,  and  therefore 
unable  to  attend  on  a  subpoena,  when  that  fact  can  be  as 
easily  communicated  by  his  affidavit  properly  taken  ?  An 
attachment  might  almost  as  well  go  in  the  first  instance. 
We,  therefore,  think  the  defendant's  personal  attendance 
was  unnecessary. 

The  merits  of  his  affidavit  are  next  to  be  examined.  It 
appears  by  the  ticket  left  with  him,  that  the  name  of  the 
city  in  which  the  court  was  to  be  held  is  omitted,  BodmeU 
V.  WiUcoXj  anfe,  p.  104  The  terms  of  this  court,  and  the 
places  of  its  meeting  being  regulated  by  a  public  act,  we 
i;hink  the  ticket  good,  notwithstanding  this  omission,  espe- 
cially too  as  th?  defendant  does  not  pretend  ignorance  on 
this  head,  and  is  a  counsellor  of  this  court.     Neither  is  it 
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important  that  the  iiidictmeot,  on  the  trial  of  which  he 
WBfi  to  testify,  was  found,  and  then  pending,  in  the  oyer 

and  terminer.    The  attorney-general  could  have 
[*336]     brought  *it  into  this  court  for  trial,  on  the  return 

day  of  the  subpoena,  which  would  have  beeen  suf- 
ficient 

The  greatest  difficulty  arise.)  from  the  defendant's  denial 
that  a  subpoena  was  shown  to  him  at  the  time  of  leaving 
the  ticket.  But  as  the  officer  who  served  it  swears  posi- 
tively to  this  &ct,  we  think  some  further  explanation  ne- 
cessary. The  defendant  does  not  say  that  a  subpoena  was 
at  no  time  shown  to  him,  nor  that  this  was  the  only  ticket 
he  received.  It  is  probable  the  officer,  on  recollecting  the 
mistake,  may  have  returned  and  shown  it,  or  that  he  made 
an  entire  new  service,  or  that  something  may  have  passed 
rendering  the  exhibition  of  a  subpoena  unnecessary.  At 
any  rate,  we  think  this  matter  ought  to  be  further  inquired 
into,  and  that  therefore  the  rule  for  an  attachment  be  made 
absc^ute. 

Attachment  ordered. 


Jackson,  ex.  dem.  Clowes,  against  Hakes,  tenant 

An  ejectment  is  merely  a  poeseaaory  remedy,  and  therefore  if  a  landlord,  ia 
poBseasion,  bring  it  to  bar  the  right  of  his  absoonding  lessee,  it  cannot  bo 
mnintained. 

WooDWORTH  ( Attomey*Qeneral)  moved  to  set  aside  the 
judgment  and  execution  in  this  cause  for  irregularity,  cm 
affidavits,  the  facts  of  which  were  shortly  these : 

The  defendant,  being  a  tenant^  absconded  whilst  rent  was 
in  arrear,  upon  which  the  lessor  of  the  plaintiff  took  pos- 
session of  the  premises,  and,  when  thus  in  perfect  enjoyment 
rf  them,  brought  an  ejectment  under  the  2Sd  section  of  the 
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act "  concerning  distresses,"  &c.  (1  Rev.  Laws,  142,)  in  order 
to  bar  the  tenant's  right  under  the  lease,  as  if  the  premises 
had  been  then  vacant. 

Foot  (District  Attorney)  strongly  contended,  that  though 
the  lessor  of  the  plaintiff  was  then  actually  in  the  occupa- 
tion of  the  lands,  they  were,  even  as  to  him,  in  the  eye  of 
the  law,  regarded  as  vacant,  because  the  only  possession 
known  to  the  law  was  that  of  the  tenant  That  if  this 
were  not  so,  the  landlord  of  an  absconding  tenant  would 
be  in  a  worse  situation  when  in  possession  of  the  demised 
property  than  when  out  of  possession ;  because,  if  he  was 
out  of  possession,  he  might,  after  a  suit  and  lapse  of  six 
months,  get  into  the  possession  and  keep  it;  but  if  in  pos- 
session^  he  was  never  sure  of  retaining  it,  as  the  tenant  might, 
at  any  time,  turn  him  out  From  these  considerations  he 
insisted  that  the  only  mode  of  barring  the  interest  of  the 
lessee  was  by  adopting  such  proceedings  as  he  had  in  the 
present  case  advised.  That  they  were  grounded 
*on  an  affidavit  which  was  framed,  with  the  [*S36] 
caution  necessary,  to  comport  with  the  peculiar 
situation  of  the  le&sor  of  the  plaintiff,  who  could  not  swear 
there  was  no  sufficient  distress  on  the  premises,  because  his 
own  cattle  were  there,  but  that  there  was  no  sufficient  dis- 
tress belonging  to  the  tenant 

Kent,  Ch.  J.  Take  the  effect  of  your  motion  with  costs. 
It  is  absurd  to  sustain  a  suit  in  such  a  case.  It  is  against 
the  whole  theory  of  the  action.  The  proceedings  are  an 
absolute  nullity. 

Motion  granted 
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Sayer  against  FiNCK. 

An  opinion  of  a  plaintiff's  attorney,  that  a  cause  on  the  day  docket  will  nol 
be  brought  on,  will  not,  in  future,  be  a  reason  for  setting  aside  an  inquest, 
taken  in  the  absence  of  the  defendant's  attorney,  though  accompanied  by 
a  strong  affidavit  of  merits,  notwithstanding  it  was  allowed  in  this 


Hopkins  moved  to  set  aside  the  inquest  taken  in  this 
cause  at  the  last  sitting?,  New-York,  on  an  affidavit  by  two 
persons,  that  the  debt  for  which  the  action  was  brought  bad 
been  paid,  and  on  another  affidavit  by  the  defendant's  at- 
torney, stating  that  he  did  not  attend  when  the  cause  was 
called  on,  because,  from  a  conversation  with  the  partner  of 
the  plaintiff's  attorney,  and  who  he  thought  was  attorney 
also  for  the  plaintiff,  he  was  led  to  imagine  the  trial  could 
not  be  had  on  that  day,  as  there  were  eighteen  prior  causes 
on  the  day  docket,  and  that  the  plaintiff's  attorney  himselt 
would  not  attend. 

Per  Curiam  Let  the  inquest  be  set  aside  on  paymen- 
of  all  costs.  The  court  grant  this  only  under  the  peculiar 
circumstances  of  the  case.  It  appears  that  the  defendant's 
attorney  thought  he  was  conversing  with  a  persons  who  was 
acting  as  attorney  for  the  plaintiff.  This  belief  might  easily 
be  induced  from  this  circumstance,  that  the  attorney  on  re- 
cord and  the  person  spoken  with  were  in  partnership.  It 
was,  however,  but  an  opinion  of  the  adverse  attorney  that 
the  cause  would  not  be  heard.  We  shall,  in  future,  expect 
more  explicit  reasons  for  thinking  a  cause  will  not  be 
brought  on.  The  affidavit  of  merits  is  very  strong. 
Taking  this,  together  with  the  misapprehension  of  the  de- 
fendant's attorney,  that  the  partner  of  the  plaintiff's  attor- 
ney was  absolutely  concerned  in  the  suit,  arc  the  grounds 
of  our  present  determination. 

Motion  granted  on  costs. 
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TORS  OF  THE  BaNK  OF  NeW  YORK. 

If  two  peraona  enter  a  bank  at  the  same  time,  one  with  monej  and  the  othei 
without,  the  latter  of  whom  informs  the  cashier  it  is  to  be  deposited  on 
hlfl  account,  this  circumstance  alone,  without  any  acts  of  the  other  party 
oonfirming  such  account,  will  not  justify  the  cashier  in  carrying:  the  money 
to  the  account  of  the  party  saying  it  is  his;  if  he  do,  and  pay  money  or 
give  credit,  on  the  strength  of  such  deposit,  to  such  person,  the  bank  must 
bear  the  loss  if  any  arise. 

Assumpsit,  to  recover  one  thousand  dollars  bad  and  re- 
ceived by  tbe  defendants  to  tbe  use  of  tbe  plaintiff. 

From  tbe  evidence  at  tbe  trial,  these  appeared  to  be  in 
substance  tbe  circumstances  of  the  case :  The  money  in 
question  was  one  of  several  consignments  to  different 
people,  shipped  under  regular  bills  of  lading,  from  New 
Orleans  to  New  York.  On  the  captain's  arrival,  as  the 
consignees  did  not  come  for  their  property,  be  put  the 
whole  into  a  box,  in  order  to  deposit  it  into  the  bank,  but 
when  he  got  there  he  found  the  hours  of  business  over,  and 
the  outer  doors  just  closed.  At  this  moment,  one  Arnold, 
with  whom  he  had  formerly  been  acquainted,  stepped  up 
to  him,  and  told  him,  if  he  wanted  to  go  into  the  bank,  he 
might  still  enter  at  the  back  door,  and  that  he  would  show 
him  the  way.  This  proposal  being  accepted,  Arnold,  fol- 
lowed by  the  captain  with  the  cash,  proceeded  to  the  back 
door,  and  went  into  the  bank.  So  soon  as  they  had 
entered,  Arnold,  leaving  the  master  with  his  money, 
pushed  on  to  a  further  part  of  the  building,  where  the 
cashier  was  sitting,  and  informed  him,  in  such  a  manner, 
however,  as  not  to  be  heard  by  the  captain  of  the  vessel, 
that  he  had  brought  about  $4,000  to  deposit,  which  he 
begged  to  be  received.  This  being  consented  to,  he  then 
requested  to  have  given  up  to  him,  and  obtained,  a  note 
that  was  over  due,  his  check  for  $1,600  certified  to  be 
good,  another  note,  under  protest,  credited  to  his  account 


337  CASKS  IN  THE  SUPRB3C&  COURT. 

Winter  ▼.  Bank  of  New  York. 

as  paid,  and  a  note  of  one  Armstrong's  for  $1,400,  depo- 
sited as  a  collateral  security  for  one  of  his  own  for  $750. 
Having  accomplished  his  object  he  took  his  leave. 

While  these  things  were  transacting  with  the  cashier,  the 
captain  was  inquiring  of  the  porter  and  one  of  the  clerka 
whether  his  cash  could  not,  though  afker  banking  hours, 
be  received  for  the  night.  Being  answered  in  the  affirma* 
tive,  he  asked  at  what  hour  he  could  'come  to  count  it ; 
and,  upon  being  informed  the  next  morning  at  ten  o'clock, 
he  assisted  the  clerk  in  removing  it  into  a  back  room, 
where  he  left  it  and  went  away.  On  returning  the  morning 
after,  he  demanded  his  money  which  was  delivered  ta  him, 
when  he  counted  it  out  and  immediately  after* 
[*8S8]  wards  inquired  for  the  *cashier  to  deposit  it  with 
him,  on  account  of  the  consignees.  On  going  to 
him  an  explanation  took  place,  which  ended  by  the  cap- 
tain's showing  the  bills  of  lading,  and  the  bank's  refusing 
to  pay  the  money  to  the  consignees,  in  consequence  of 
which  the  plaintiff  commenced  the  present  action,  and  o\y 
tained  a  verdict.  The  defendants  now  applied  to  set  it 
aside,  as  contrary  to  evidence. 

The  only  question  was,  whether  the  conduct  of  the  cap- 
tain was,  from  the  testimony,  such  as  to  sanction  the  fraud 
of  Arnold,  and  thereby  throw  the  loss  on  the  consignees,, 
in  capacity  of  whose  agent  he  then  acted  ? 

The  arguments  of  counsel  being  directed  only  to  show 
how  the  balance  of  evidence  would  turn,  and  that  being 
accurately  weighed  in  the  opinion  of  the  court,  it  is  wi^ 
necessary  to  do  more  than  state  the  decision,  which  was 
delivered  by 


Spencer,  J.  Atter  a  verdict  for  the  plaintiff  under 
onexceptionable  charge  from  the  judge  who  presided,  the 
court  are  called  upon  to  set  aside  this  verdict,  as  agaiosl 
the  weight  of  evidence.  There  is  no  imputation  of  fraad 
or  design  either  in  the  captain.  Living,  or  the  officers  of 
the  bank.    But  the  question  is,  who  produced  the  mistake  7 
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2  Wash.  Bep.  246.  It  is  a  principle,  not  controverted, 
that  where  one  of  two  innocent  persons  must  suffer  bj  the 
act  of  a  third,  he  who  has  enabled  such  third  person  to 
occasion  the  loss  must  sustain  it  Testing  the  evidence  by 
this  equitable  principle,  I  proceed  to  examine  the  conduct 
of  Captain  Living ;  for,  if  there  has  been  no  culpability  on 
his  part,  the  plaintiff  is  entitled  to  recover. 

He  states,  that  not  having  been  called  on  by  the  consig* 
nees  of  the  money  which  he  had  brought  from  New  OrleanS| 
he  thought  it  best  to  deposit  it  in  the  bank ;  he  arrived 
there  afler  it  was  closed,  and  there  met  with  Arnold,  by 
whose  directions  he  went  to  the  rear  part  of  the  bank,  met 
with  the  porter  and  one  of  the  clerks,  to  whom  he  commu- 
nicated his  wishes  to  deposit  the  money,  and  after  some 
conversation  it  was  left  in  the  bank  for  safe  keeping,  Cap- 
tain Living  observing  that  he  should  come  the  next  morn- 
ing at  the  opening  of  the  bank  and  deposit  it.  Arnold,  it 
seems,  informed  the  porter  of  the  bank  that  it  was  his 
money,  and  this  claim  was  twice  repeated  in  the  presence 
of  Captain  Living.  If  he  had  heard  this  conversation,  and 
remained  silent,  it  would  have  brought  him  within  the  rule 
of  enabling  a  third  person  to  occasion  the  loss.  But  he 
says  that  owing  to  deafness  he  did  not  hear  what  passed. 
It  has  been  urged  that  this  infirmity  of  Captain 
*Living  ought  to  have  rendered  him  more  cir-  [*839] 
cumspect,  and,  as  he  mupt  have  seen  Arnold  con- 
versing with  the  porter,  he  should  have  been  more  explicit, 
having  been  warned  that  Arnold  was  a  dangerous  man. 
It  is,  we  think,  not  a  correct  position,  that  Living  was 
blamable  in  not*  contradicting  what  he  did  not  hear,  and 
could  not  have  imagined ;  the  infirmity  of  deafness,  instead 
of  being  a  misfortune,  would  savor  of  culpability,  and, 
inasmuch  as  Living  was  the  bearer  of  the  money,  as  he 
never  enabled  Arnold  to  occasion  the  loss,  and  the  omis- 
sion arose  from  the  officers  of  the  bank  in  not  asking  him 
if  this  money  was  Arnold's,  and  as  the  whole  merits  of  the 
case  have  been  considered  by  a  jury,  who  have  decided  in 
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&vor  of  the  plaintiff  we  do  not'  think  it  a  verdict  against 
the  weight  of  evidenoe,  and  therefore  refuse  the  motion  for 
a  new  trial,  (a) 

New  trial  denied. 


Graves  and.Scriba  against  The  Marine  Insurance 

Company, 

If  an  idsaratioe  be  on  a  return  cargo,  beginning  the  adventare  '^ftiom,  an<l 
immediatelj  following  the  loading  thereof  on  board  the  said  vessel,"  at  the 
port  of  destination,  with  liberty  to  touch  and  trade  at  two  intermediate 
ports,  the  policy  will  pot  cover  the  outward  cargo  from  the  port  of  desti- 
nation to  one  or  the  intermediate  ports,  though  the  vessel  was  obliged  to 
carry  it  there,  in* consequence  of  being  refused  permission  to*  enter  that 
of'  her  destination;  the  j^nsmtum,  therefore,  must  be  returned,  as  the  risk 
never  attached.  . 

Assumpsit,  for  money  had  and  received,  to  recover 
back  the  amount  of  premium^  paid  for  insurance. 

The  facts  were  these:  The  plainliffs  shipped  for  La 
Vera  Cruz  a  cargo,  fully  covered  by  other  policies,  in  the 
usnal  form,  and  then  effected  the  one  on  which  the  present 
action  was  brought,  upon  the  return  cargo,  "  beginning  the 
adventure  upon  the  said  goods  and  merchandises,  from  and 
immediately  following  the  loading  thereof  on  board  of  the 
said  vessel,  at  La  Vera  Cruz,  and  so,  &c.,  until  the  said 
goods  shall  be  safely  landed  at  New  York,"  with  liberty 
to  touch  and  trade  at  New  Orleans,  or  the  Havannah.  On 
the  outward  voyage  the  vessel  was  captured,  carried  into 
Jamaica^  detained  there  two  months,  liberated,  and  arrived 
at  her  place  of  destination,  where  she  was  not  permitted  to 

(a)  Money  paid  into  the  hands  of  a  clerk  in  a  bank,  who  is  not  the  regular 
reoeiving  clerk,  nor  at  the  time  acting  in  aid  of  such  receiving  clerk,  is  not  a 
payment  to  charge  the  bank ;  and  if  the  derk  to  whom  it  has  been  made 
abscond  with,  or  embezzle  the  money,  it  is  the  loss  of  the  person  wl  o  paid 
it  to  him.    Manhattan  Company  v.  Lydig^  4  Johns.  Rep.  377. 
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discbarge  her  outward  lading,  or  even  remain  within  the 
port,  although  in  distress  from  her  mast  being  sprung  and 
Short  of  provisions  and  water.  Thus  circumstanced,  she 
was,  with  her  original  lading  on  board,  and  without  taking 
in  anything  in  addition  to  it^  compelled  to  depart  for  the 
nearest  port  the  could  make.  She  accordingly  sailed  for 
New  Orleans,  and  there  loaded  with  a  cargo  for 
New  York,  to  the  full  amount  of  *which  a  policy  [*840] 
had  been  underwritten  previous  to  that  subscribed 
by  the  defendants.  A  verdict  having  been  taken  for  the 
plaintiffs,  the  case  came  before  the  court  on  this  simple 
question,  whether  the  policy  ever  attached  ?  If  it  did  not, 
(he  verdict  to  stand ;  if  it  did,  to  be  entered  for  the  de^ 
fendants. 

T.  L.  Ogden,  for  the  plaintiffs.  The  goods  insured  by 
this  policy  never  were  on  board.  They  were  to  be  taken 
in  at  La  Vera  Cruz.  By  the  outward  policy,  the  cargo 
from  New  York  may,  perhaps,  have  been  protected  even 
to  New  Orleans,  as  the  going  there  arose  from  an  inter- 
diction of  commerce.  1  Emer.  542.  If  so,  the  plaintiffs 
were  perfectly  covered,  out  and  home,  without  the  policy 
subscribed  by  the  defendants.  For  the  case  specifies  there 
was  one  on  the  cargo  from  New-Orleans  to  New  York, 
effected  previously  to  that  now  in  question.  It  is  clear, 
therefore,  that  there  was  not  a  moment  of  time  in  which 
the  defendants  could  be  liable.  Independent  of  this,  the 
Words  of  the  policy  are  conclusive. 

IHSfSfs,  contra.  That  the  plaintiffs  were  protected  in  the 
voyage  from  La  Vera  Cruz  to  New  Orleans,  by  the  out* 
ward  policy  may  be  the  law  of  France,  but  certainly  is 
not  that  of  this  country.  Stress  of  weather  may  justify 
gbing  to  a  port  not  mentioned,  whilst  in  the  prosecution 
of  the  voyage  insured,  but  after  the  tfer  is  concluded,  the 
policy  never  can  warrant  going  on  a  new  voyage  and  to  a 
new  port    The  case  of  Vredenburg  was  decided  on  prin^ 
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ciplcs  analogous  to  those  for  which  we  contend.  That  is^ 
that  our  policy  attached  on  even  the  outward  caago  from 
La  Vera  Cruz  to  New  Orleans.  It  was  in  the  route  of  the 
veiy  voyage  we  insured,  and  covered  the  goods,  though 
not  absolutely  shipped  at  the  port  specified  in  the  instra* 
ment.  In  the  determination  I  have  alluded  to,  the  cargo 
was  shipped  at  New  York,  but  this  court  held  it  within  a 
policy  on  goods  from  the  West  Indies,  containing  the  very 
clause  upon  the  construction  of  which  we  now  dispute. 
The  reasoning  there  was,  that  being  a  trading  voyage,  like 
this,  any  goods  at  the  place  from  whence  the  insurance  was 
to  take  effect,  were  within  it.  The  same  rule  was  adopted 
at  nisi  prius^  in  Slaight  v.  Bhinelander.  There,  some  salt 
brought  from  a  foreign  port  was  held  to  be  within  a  policy 
on  goods  shipped  in  New  York.  We  were  liable  from  La 
Vera  Cruz  to  New  Orleans.     Had  the  loss  happened  even 

after  leaving  this  last  place,  we  must  have  paid 
f*841]     and  could  only  have  called  *on  the  insurers  on 

the  other  policy  for  contribution.     We,  therefore, 
are  entitled  to  retain. 

Hoffman,  in  reply.  This  last  argument  is  an  attempt  to 
introduce  the  English  doctrine  of  contribution  among 
underwriters,  in  the  teeth  of  the  clause  in  our  policies. 
The  insurance,  when  effected,  was  on  a  cargo  contemplated 
to  be  laden  on  board  at  La  Yera  Cruz,  and  no  other  can  be 
covered  by  it.  In  Sleight  v.  Bhinelander  the  salt  had  been 
entered  here,  and  was  destined  for  the  voyage  insured.  In 
Vredenhurg's  Chse,  the  cargo  was  shipped  for  the  voyage 
insured.  There  never  was  an  instant  in  which  the  defend- 
ants  were  liable  on  their  subscription,  and  therefore  they 
must  restore  the  premium. 

Livingston,  J.  delivered  the  opinion  of  the  court.  The 
premium  on  this  insurance  cannot  be  retained.  The  policy 
in  explicit  terms  declares,  "  the  adventure  shall  begin  from, 
and  immediately  following,  the  loading  of  the  goods  at  La 
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Vera  Cruz."  At  this  port,  whither  the  outward  cargo  wan 
insured,  the  Alert  was  not  permitted  to  unload,  or  to  re- 
main in  port,  whereupon  she  sailed  for  New-Orleans  in 
distress. 

The  parties  clearly  intended  to  insure  only  such  goods 
as  were  taken  on  board  at  La.  Vera  Cruz ;  or,  in  other 
words,  the  return  cargo.  Independent  of  the  unequivocal 
terms  made  use  of,  the  plaintiffs  could  not  contemplate 
bringing  back  to  New  York  the  ^  property  they  had  sent 
abroad ;  the  warranty  also  of  its  being  American,  might 
have  been  true  of  the  one  cargo  and  not  of  the  other. 
Whether  the  outward  policies,  by  the  denial  of  an  entry  at 
La  Vera  Cruz,  continued  or.  not,  after  the  vessel's  depar- 
ture thence,  will  make  no  difference.  The  hazard  which 
the  defendants  would  have  run,  on  their  present  con- 
struction, is  much  greater  than  the  one  tliey  actually  as- 
sumed. Would  they  not  have  asked  a  higher  premium 
for  insuring  goods  which  had  been  several  months  at  sea, 
and  might  have  been  greatly  damaged,  on  board  of  a 
vessel  too,  which  had  suffered  a  long  detention  by  capture, 
whose  masts  were  sprung,  and  which  was  otherwise  in  a 
shattered  state,  and  short  also  of  provisions  and  water,  than 
for  underwriting  a  cargo  laden  at  the  place  where  the 
policy  was  to  attach,  and  on  a  vessel  thoroughly  repaired, 
and  properly  found  for  the  voyage  she  was  undertaking*^ 
If  these  goods  were  really  intended  as  the  subject  of  in- 
surance, the  defendants  could  never  have  been  called  on 
for  a  loss,  inasmuch  as  the  vessel  was  not  repaired, 
provisioned,  or  watered,  as  she  ought  *to  have  [*842] 
been.  To  what  cause  this  was  to  be  ascribed  is  of 
no  importance,  it  always  being  part  of  the  contract  that 
such  shall  be  the  condition  of  every  vessel  at  the  com- 
mencement of  a  voyage.  But  here  it  is  conceded,  that  her 
distressed  plight  was  owing  to  perils  insured  against  by 
former  policies,  and  evinces  that  the  defendants  did  not 
mean  to  take  her  up  until  after  her  safe  arrival  at  La  Yerti 
Cruz.    Again,  is  it  not  a  part  of  the  understanding,  that 


842  CASKS  IX  THE  SUPREME  COJBT. 

—  I  ■.■-—■■■         I.       I      ■  I  III  <  »  ^^i^W^ 

Graves  v.  Marine  Id&  Co. 

the  goods  shall  not  have  been  damaged  hy  the  sea  when 
the  voyage  begins?  Who  can  say  this  was  not  the  case 
here  ?  Suppose  at  New  Orleans  the  cargo  had  appeared 
<)o  much  spoiled  as  to  Justiijr  an  abandonment,  or  a  claim 
for  a  heavy  partial  loss,  how  was  it  to  be  ascertained  when 
the  injury  happened,  before  or  after  leaving  La  Vera  Groz? 
In  this  way  the  defendants  would  have  been  exposed  to  a 
loss  which  had  been  occasioned  in  a  part  of  the  iter,  during 
which  it  is  not  pretended  they  run  any  danger.  When  it 
iR  agreed,  then,  that  the  risk  shall  commence  from  the  lad- 
ing of  goods,  at  a  particular  port,  this  is  so  far  from  being 
a  nugatory  provision,  which  we  have  a  right  to  say  means 
nothing,  that  the  underwriter  has  a  palpable  interest  ia 
exacting  a  literal  compliance,  or  td  consider  himself  exone- 
rated.  These  arguments,  although  not  urged  at  the  bar, 
are  conclusive  in  favor  of  the  plaintiffa  But  in  Vredenbuiy 
V.  Oracle,  it  is  said  a  different  construction  was  given  to 
this  clause,  and  that  the  goods  shipped  at  New  York  were 
considered  as  covered  by  the  policy,  although  the  adven- 
ture was  to  begin  from  their  loading  in  the  West  Indies. 
Such  a  decision  certainly  took  place ;  but  it  appeared  tliat 
the  underwriter  was  informed  that  the  goods  intended  to 
be  insured  were  shipped  from  New  York,  and  that  the 
vessel  had  proceeded  to  the  West  Indies  (where  she  was  at 
the  time  of  subscribing  the  policy)  without  insurance.  A 
letter  was  also  shown  to  him,  stating  the  vessel's  arrival  at 
Gape  Nicola  Mole,  where  she  had  disposed  of  a  snudl  part 
of  the  cargo,  and  was  about  proceeding. to  St.  Mark's  with, 
the  residue.  This  explanation,  which  was  admitted,  pre* 
sents  a  very  different  contract  from  the  one  on  which  we 
are  now  deciding,  and  which,  therefore,  cannot  be  governed 
by  it  It  was  a  trading  voyage  in  the  West  Indies,  where 
it  is  not  usual  to  carry  produce  of  one  island  to  another. 
It  was  also,  by  the  express  understanding  of  the  under- 
writer, a  policy  on  goods  shipped  at  New  York,  and  the 
vessel  being  already  in  the  West  Indies,  that  part  of  the 
world  was  only  mentioned  as  the  place  where  the  risk 
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was  to  coinmenoe«  ^Bat  with  all  these  ex-  [^848] 
planations^  we  well  remember  that  one  of  the  first 
oounsel  who  ever  appeared  at  this  or  any  other  bar,  sjul 
who  was  concerned  with  me  for  the  plaintiff  in  that  cause, 
entertained  a  very  strong  opinion  that  our  client  would 
have  io  apply  to  a  court  of  chancery  to  amend  his  policy, 
to  enable  him  to  succeed  in  a  court  of  common  law. 

From  this  view  of  the  question,  it  is  not  necessary  to 
say  how  the  interdiction  to  trade  at  La  Yera  Cruz  a^ 
fected  the  prior  insurances.  Whether  they  terminated 
there,  or  continued  during  the  route  to  New  Orleans,  our 
opinion  is  the  same. 

The  cargo  taken  in  at  New  Orleans  being  covered  by 
prior  insurances,  the  defendant  was  of  course  at  ho  risk 
after  the  schooner  left  that  place,  and  thinking,  for  the 
reasons  mentioned,  that  the  policy  did  not  attach  during 
her  voyage  from  La  Vera  Cruz  to  New  Orleans,  the  plain* 
tifta  must  have  judgment. 

Postea  to  the  plaintifb. 


Jackson  against  Bichards. 

If  %  note  fall  due  on  a  Sunday^  payment  must  be  demanded  on  the  Saturday. 
An  endorser  of  the  promiaBorynote  of  an  inaolvent  is  not  chargfeable  with* 
oat  a  previous  demand  on  the  maker,  and  notice,  though  the  endorsement 
has  been  without  any  consideration,  and  merely  to  give  currency  to  the 
paper.  Kotice  to  the  endorser,  if  previous  to  a  demand  on  the  maker,  ia 
bad,  though  it  be  on  the  first  day  after  the  expiration  of  the  days  of 
grace. 

AssUKFsrr  by  the  holder  of  a  promissory  note  against; 
the  second  endorser. 

The  maker  being  indebted  to  some  English  creditors,  the 
plaintiff  agreed  to  take  his  note  for  158,  in  the  pound,  with 
two  endorsers.    In  consequence  of  this  arrangement,  th« 
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note  in  question  was  made,  and  delivered  over  to  Jackson, 
The  three  days  of  grace  expiring  on  Sunday,  and  the 
maker  having  become  insolvent,  notice  of  non-payment 
was  given  to  the  defendant  on  the  Monday  following,  but^ 
before  any  demand  on  the  drawer,  which,  though  on  that 
day,  was  not  made  till  after  the  notice  of  non-payment 
The  case  was  submitted  without  argument  on  the  follow- 
ing points :  1.  That  the  note  becoming  due  on  Sunday, 
demand  of  payment  was  not  requisite  until  Monday ;  ro 
usage  being  shown  requiring  demand  before  the  expiration 
of  the  three  days  of  grace;  2.  That  the  rule  by  which  in 
such  cases  demand  is  necessary  on  Saturday,  is  applicable 
to  bills  and  not  to  notes;  because  as  to  them  the  law  is 
satisfied  if  made  within  a  reasonable  time ;  8.  That  as  the 
maker  was  insolvent,  and  the  name  of  the  defendant  en- 
dorsed to  give  the  note  credit,  regular  demand  was  not  re- 

quired ;  4.  That  no  injury  to  the  defendant  has 
[♦844]     arisen  from  the  *want  of  a  more  regular  demand, 

and  the  court  ought  not  to  enforce  any  strict  rule 
against  the  plaintiff,  even  if  the  demand  was  not  strictly 
regular. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  This 
case  presents  two  questions :  First,  whether  the  usual  and 
due  means  have  been  taken  to  fix  the  defendants  as  en- 
dorser of  the  note  ?  Secondly,  if  nC)t,  then,  whether  the 
circumstances  of  the  case  rendered  those  means  unneces- 
sary ?  Generally,  to  fix  an  endorser,  the  holder  must  de- 
mand, or  use  due  diligence  to  get,  payment  of  the  maker 
when  the  note  becomes  payable;  and,  on  his  default,  he 
must  use  due  diligence  in  giving  notice  thereof  to  the  en- 
dorser. The  demand  of  payment  from  the  drawer  must  be 
made  on  the  third  day  of  grace,  and  within  a  reasonable 
time  before  the  expiration  of  the  day.  Bayley,  59,  67; 
Chitty,  148 ;  2  H.  Black.  836,  887.  If  the  third  day  be 
Sunday,  demand  mast  be  made  on  the  second  day.  Thii 
was  the  established  usage  as  early  as  the  time  of  Lord  Holt| 
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in  the  case  of  foreign  bills,  and  it  has  since  been  extended 
equally  to  inland  bills  and  notes  of  hand  ;  for  inland  bills 
and  notes  are  payable  at  the  same  time  as  foreign  bills,  and 
there  is  no  material  difference  between  them.  Tassel  and 
Lee  V.  Leims  1  Ld.  Kaym.  743 ;  Chitty,  141 ;  Bay  ley,  66, 
and  Marios,  cited  by  both.  See  also  what  Lord  Kenyon 
says  in  4  D.  &  E.  152.  In  the  present  case,  then,  there 
was  wanting  due  diligence  in  presenting  the  note  to  the 
maker  for  payment,  and  no  reason  is  given  why  the  de* 
mand  was  postponed  from  Saturday  till  Monday.  If  the 
demand  had  been  duly  made  on  Saturday,  the  notice  to 
the  endorser  would  have  been  sufficient  on  the  following 
day;  or,  in  this  instance,  on  the  Monday.  Bay  ley,  76; 
Chitty,  153.  W.  &  I.  Titus  v.  Bowne^  July  term,  1798. 
But  here  the  notice  was  given  even  prior  to  the  demand 
upon  the  drawer,  and  was  consequently  null,  as  the  drawer 
was  not  in  de&ult  when  the  notice  was  given.  From  the 
reason,  then,  that  the  demand  was  not  made  on  Saturday, 
and  that  the  notice  was  prior  in  point  of  time  to  a  default 
in  the  drawer,  the  requisite  steps  were  not  taken  to  charge 
the  endorser,  and  he  has  a  strict  right  to  avail  himself  of 
the  laches  of  the  holder  in  his  discharge,  unless  there  be 
some  peculiar  circumstances  in  this  case  to  take  it  out  of 
the  general  rule.  It  has  been  laid  down  by  the  court  of 
C.  B.  in  the  case  otDeBerdt  v.  Atkinson^  2  H.  Black.  836(a) 
that  the  payee  of  a  promissory  note  endorsing  it  to  give  it 
currency,  and  knowing  of  the  insolvency  of  the 
maker  at  the  *time  of  such  endorsement,  cannot  [*345] 
insist  on  the  want  of  demand  and  notice,  because 
he  was  not  an  endorser  in  the  common  course  of  business, 
and  cannot  be  affected  by  the  want  of  notice.  The  same 
point  was  afterwards  ruled  by  Buller,  J.  at  nisiprius,  1 
Esp.  Rep.  303.    But  within  two  years  subsequent  to  the 

(a)  On  the  authority  of  thia  case  Lord  EUenboroagh  ruled,  that  notice  to  a 
payee  of  a  bill,  endorsing  virtth  a  knowledge  that,  the  drawer  had  no  fundi 
in  the  drawee's  hands  vma  unn3oessar/.  Siaaon  v.  TanUinsin^  Selwyn's  H 
P   29.  (n.) 

V'^OL.  11.  62 
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first  decision,  the  same  court  of  C.  B.  decided  directly  thi 
contrary  in  the  case  of  Nicholson  v.  Oouihit,  2  H.  Black. 
609.  We  think  the  reasoning  in  the  last  decision  the  best 
and  ought  to  be  followed.(a)  When  a  person  signs  a  note 
in  the  character  of  endorser,  the  presumption  is,  that  he  is 
to  receive  all  the  privileges  of  that  character.  If  he  meant 
to  be  absolutely  bound  as  a  co-debtor,  he  would  have 
signed  the  note  jointly  with  the  drawer,  or  this  meaning 
would  have  been  in  some  other  way  declared.  An  en- 
dorsement  for  the  credit  of  the  drawer,  and  without  receiv- 
ing value,  is  not  unusual  in  the  ordinary  course  of  business^ 
but  it  would  be  inconvenient  and  injurious  to  dispense 
with  the  settled  rule  of  the  previous  demand  and  notice  in 
all  such  cases.  It  is,  no  doubt,  the  general  understanding 
of  the  parties  when  negotiable  paper  is  endorsed,  that  the 
legal  consequences  shall  attach  to  that  endorsement.  There 
is  no  imputation  of  fraud  or  want  of  taXth  in  this  case«  It 
is  not  analogous  to  the  case  of  a  drawer  of  a  bill,  drawing 
without  funds  to  uphold  his  drafti  and  who  is  properly 
chargeable  without  notice.  We  are  therefore  of  opinion, 
that  judgment  ought  to  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 

(a)  Perhaps  the  two  cases  may  be  recoccilod  by  oonsideriog  that  in  tiu 
first  the  endorsement  was  on  mere  accovunodation  paper  to  raise  monej, 
that  in  the  latter  the  endorsement  was  by  way  of  securify. 
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NsWKEBK  AND  WiFE  AND  BooSA  against  C.  New^bKi 
C.  P.  Newkerk  and  Dubois  and  Wife. 


A  deviso  of  "all  my  right  in  the  patentees*  wixxla,  to  mj  childrent  in 
the  same  continue  to  inhabit  the  town  of  Hurley,  otherwise  not,"  passes 
the  fee,  if  there  be  one  in  the  testator,  and  is  a  co&lition  subsequent^  if  It 
be  a  condition  at  all,  but  is,  ut  semh.^  void,  as  repugnant  to  the  nature  of 
a  feeu  It  is  not  a  limitation  for  want  of  a  devise  over;  and  if  the  devise 
itself  be  to  the  testator's  heirs,  it  is  void  as  a  condition  *,  because  the 
devisees  themselves  would  be  tlie  persons  to  take  advantage  of  it  A 
Fbsiduary  clause  of  a  testator  s  "  whole  real  estate,  except  what  I  have 
before  disposed  of|*'  will  not  carry  an  estate  previously  devised  on  oondi* 
tion,  nor  does  it  operate  as  a  conditional  limitation.    . 

In  partition  from  the  common  pleas  of  Ulster  county. 
The  defendants  had  pleaded  that  the  plaintiffs  did  not  hold 
m  common  with  them,  in  manner  and  form,  &a,  upon 
which  issue  was  taken,  and  a  verdict  rendered  bj  consent^ 
subject  to  the  opinion  of  the  coilrt  on  the  following  case. 

In  1767,  Cornelius  Newkerk,  deceased,  being  seized  in 
fee  of  several  undivided  portions  of  land,  in  a  tract  called 
the  Patentees'  Bos,  or  Partners  Wood  Land  Tract,  so  named 
from  having  been  originally  purchased  by  nine 
persons,  entered  into  *articlea  of  agreement  with  [*846] 
the  then  proprietors,  by  which  they  mutually  cove- 
nanted that  their  respective  shares  should  forever  remain 
uncultivated,  and  in  common  among  them,  their  heirs  and 
assigns,  ''  being  residenters  in  the  town  of  Hurley,"  for 
their  respective  proper  uses,  "within  the  limits  of  the 
town  of  Hurley,"  even  though  partition  should  be  made 
of  the  same,  "  provided  always  that  they  be  residenters  in 
the  town  of  Hurley  aforesaid,  the  said  parties,  each  one  of 
them  for  themselres,  and  for  their  respective  heirs  and 
assigns,  covenanting,  granting  and  agreeing  to  and  with 
each  other,  and  the  heirs  and  assigns  of  each  other,  that 
they  will  not  give,  grant,  bargain,  sell,  convey,  or  other^ 
wise  dispose  of  their  respective  right^  title,  or  interest  in 
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the  said  tract  or  parcel  of  land,  (not  now  enjoyed  in  seve- 
ralty,) to  any  person  or  persons  not  residing  in  the  town 
of  Hurley  aforesaid."  On  the  15th  of  September,  1787,  he 
duly  made  and  published  his  last  will  and  testament^  dated 
at  his  house  in  Hurley,  by  which  he  devised  all  his  "  right 
in  the  woods  of  the  patentees,  to  all  his  children,  and  also 
his  son  Airy's  son  Peter,  in  case  the  same  continue  to  in- 
habit the  town  of  Hurley,  otherwise  not."  In  a  subsequent 
clause,  he  says:  "It  is  my  will  and  desire,  and  I  give  by 
these  to  my  before-named  two  sons,  Philip  and  Cornelius, 
my  whole  real  estate,  except  what  I  have  ordered  and  dis- 
posed respecting  the  woods  of  the  patentees,  to  bo  divided 
between  the  two,  for  them,  their  heirs  and  assigns  for- 
ever." 

In  February,  1788,  the  testator  died,  leaving  two  sons, 
Philip  and  Cornelius,  four  daughters,  Jannetje,  the  wife  of 
Benjamin  Boosa,  Leah,  the  wife  of  Garret  Newkerk,  Hen- 
drica,  the  wife  of  Cornelius  Dumond,  Arriantje,  the  wife 
of  Petrus  Dubois,  and  his  grandson  Petrus,  the  son  of 
Airy. 

In  1789,  by  the  act  of  the  then  colony,  the  Patentees' 
Bos  was  annexed  to  Hurley,  within  which  it  was  not  com- 
prehended by  the  patent  and  incorporation  of  that  town. 
In  1798,  Philip  Newkerk  departed  this  life,  leaving  issue 
Cornelius  P.  Newkerk,  Elizabeth,  and  Maria,  who  died  an 
infant  Judgment  having  gone  by  default  against  those 
defendants  not  mentioned  in  the  title  of  this  suit,  the  cause 
came  on  for  trial  between  those  named,  when  it  appeared 
in  evidence  that  the  testator's  house,  from  whence  his  will 
was  dated,  and  where  he  resided  and  died,  was  not,  in  fact, 
at  that  time,  within  the  town  of  Hurley,  but  within  the 
Patentees'  Bos,  which,  however,  was  generally 
[*847]  called  the  town  or  village  of  Hurley.  That  *his 
daughters,  Leah,  the  wife  of  Garret  C.  Newkerk, 
and  the  other  plaintiff,  Jannetje  Boosa,  at  the  period  when 
the  will  was  made^  and  at  that  of  the  testator's  death,  were, 
«nd  ever  since  have  been,  inhabitants  of  the  town  of 
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Bochester,  and  not  of  Hurley.  That  Peter,  the  grandsoni 
wa8|  both  when  the  testator  made  his  will,  and  when  he 
died,  an  infant,  residing  sometimes  with  his  mother,  in  the 
town  of  Kingston,  and  sometimes  with  Peter  Dubois,  in 
Hurley,  but  now  living  in  Dutchess  county.  That  Peter 
Dubois  and  Arriantje,  his  wife,  from  the  date  of  the  will 
to  the  present  time,  were  residents  in  the  town  of  Hurley. 
The  question  was  whether,  under  these  circumstances,  the 
plaintiffs  could  claim  any  estate  in  the  Patentees*  Bos,  by 
virtue  of  the  above  devise  ? 

L.  Elmendarf,  for  the  plaintifi^.  I  shall  contend,  1.  That 
by  the  words  "  all  my  right,"  which  the  testator  has  used, 
a  fee  is  passed ;  2.  That  the  inhabitancy  required  is  a  con- 
dition subsequent ;  8.  That  as  there  is  no  limitation  over, 
no  estate  can  be  raised  on  the  breach  of  this  condition  ;  4. 
That  the  condition  is  too  uncertain  to  create  a  forfeiture, 
and  is  also  repugnant  to  the  nature  of  the  estate,  and  there* 
fore  void.  On  the  first  point.  In  a  devise,  any  words 
which  comprehend  all  the  testator's  interest  pass  a  fee  if  he 
has  a  fee  to  pass.  In  the  Countess  of  Bridgewater  v.  IhilcA 
of  Bolton,  (1  Salk.  236,)  "  all  my  estate  "  was  held  to  carry 
the  fee.  So  in  Hogan  v.  Jackson,  (Cowp.  299,)  all  "  effects 
real  and  personal;"  " because,"  says  Lord  Mansfield,  "if 
the  words  denote  the  quantum  of  interest,  the  wliole  ex- 
tent of  such  his  interest  passes."  Ibid.  306.  The  terms 
here  are  tantamount;  and  thus,  being  a  principle  settled, 
it  would  be  dangerous  to  refine  upon  them.  Barry  v.  Edg* 
fvorifiy  2  P.  Wms.  524.  The  introductory  words  of  this 
will  profess  a  disposition  of  the  whole  of  the  testator's 
interest,  and,  therefore,  must  be  considered  in  expounding 
the  meaning  of  any  doubtful  expression.  Loveacre,  ex 
dem.  Mudge,  v.  Blight  et  JTx.,  Cowp.  352.  "All  personal 
and  real  estates"  carry  everything.  Chester  v.  Chester,  3  P. 
Wms.  56.  If  so,  why  not  "all  my  right?"  In  Fletcher y^ 
Smtton,  (2  D.  &  E.  656,)  Lord  Kenyon  says,  the  word  "all '' 
80  effectually  passes  everything,  that  a  residuary  clausd 
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has  nothing  to  operate  on.  To  show  whether  the  inhabi- 
tancy be  a  condition  precedent  or  subsequent,  we  must 
look  at  what  makes  a  condition  subsequent  '*  Where  the 
intent  appears  that  the  estate  shall  be  vested  till  the  condi* 

tion  be  performed,  it  shall  be  a  condition  subse- 
[*848]     quent"    *Com.  Dig.  tit  Condition,  C.     The  for- 

feiture,  if  any,  was  not  to  be  till  afler  they  liad 
ceased  to  ''continue"  to  inhabit;  not  the  mere  non-resi 
dence,  but  the  contimiance  of  that  non*residence,  was  to 
defeat  the  estate.     It  was,  therefore,  a  subsequent  condi- 
tion;  for  the  non-continuance  cannot  precede  the  com- 
mencement    Plowd.  23,  25;  5  Vin.  77,  pi.  82.    Time 
must  be  allowed  to  take  possession,  and  begin  to  inhabit 
If  a  condition  depend  on  a  party  himself,  he  has  his  whole 
life  to  perform  it     Co.  Litt  808,  309 ;  Thomas  v.  EinoeO^ . 
Skin.  320.     "A  devise  to  I.  S.  so  long  as  he  shall  have 
issue,  is  to  his  death."    Pow.  on  Dev.  267,  258.    It  ia 
further  manifest  that  the  condition  is  subsequent,  because, 
as  is  before  observed,  the  devise  of  all  the  testator's  right 
left  no  residuum,  and  as  the  will  purports  to  be  a  disposition 
of  the  whole  estate,  the  intent  was,  that  every  part  should 
pass  instantly.     "Though,  in  grants,  estates  shall  not  be 
till  the  condition  precedent  be  performed ;  yet,  it  is  other- 
wise in  a  will ;  for  the  will  shall  be  guided  by  the  intent 
of  the  party."    5  Vin.  77,  pi.  81.     It  is  plain  there  is  not^ 
in  the  part  of  the  will  upon  which  the  present  question 
arises,  any  limitation  over.    If,  then,  there  be  any,  the 
residuary  clause  is  the  source  from  whence  it  must  spring. 
Now  it  is  settled,  that  a  devise  of  a  residuum  is  not  a  devise 
over,  because  the  testator  hasr  not  that  in  Contemplation. 
Wheeler  v.  Brigham,  1  "Wils.  188.      The  condition  was 
merely  in  ierroremj  and,  therefore,  though  not  complied 
with,  works  no  injury.    PaUing  y.  Seddy,  IWils.  21.    It 
vested  in  the  devisees,  and  could  not  go  over  to  the  resi- 
duary legatee.    Ihid,    It  cannot  be  a  limitation.     To  create 
that,  a  devise  over  is  necessary,  and  then,  upon  non-per» 
formance.  the  ulterior  estate  instantly  vests  without  entry. 
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Com.  Dig.  tit  Condition^  let.  T. ;  Pow.  on  Dev.  257,  258. 
If  it 'be  a  condition,  the  heirs  mast  take  advantage  of  it; 
and  here  those  heirs  are  the  devisees  themselves.  The 
testator  never  meant  to  disinherit  some  for  the  benefit  of 
others.  The  uncertainty,  therefore,  makes  it  void.  It  is 
repugnant  also  to  the  nature  of  the  estate,  that  a  fee-simple 
should  be  constantly  resided  on ;  for  this  is  in  effect  to 
prevent  its  being  alienated,  and  such  a  condition,  all  the 
books  agree,  would  be  void,  but  the  estate  remain  absolute. 
Co.  Litt  223 ;  Bradley  v.  Peix»to,  8  Yes.  jun.  824.  Against 
this  the  covenant  in  the  articles  of  agreement  cannot  be 
relied  on  to  show  the  testator's  intent ;  and  even  if  it  be, 
we  may  answer  it  was  but  a  personal  obligation. 

^Emott,  contra.  The  testator,  at  the  time  of  [*849] 
making  his  will,  was  under  the  covenant  contained 
in  the  articles.  He  believed  them  to  be  valid,  whether 
they  are  so  or  not,  and  they,  therefore,  may  be  resorted  to 
for  the  purpose  of  explaining  what  passed  in  his  mind. 
Before  examining  the  will,  I  shall  lay  down  some  prelimi- 
nary propositions  which,  it  is  presumed,  cannot  be  denied. 
1.  The  intention  of  the  testator  is  the  polar  star  in  the  con- 
struction of  devises,  and  will  be  carried  into  effect,  if  dis- 
coverable, unless  against  law ;  2.  No  precise  form  is  requi- 
site to  show  this  intent,  and  when  it  appears,  it  will  con- 
trol the  words  of  the  will,  and  be  established  even  against 
them.  Strong  v.  Cummin,  2  Burr.  770 :  Evans  v.  Astky 
and  others,  8  Burr.  1631.  Therefore,  in  construing  a  will, 
less  deference  is  to  be  paid  to  authorities  than  the  words 
of  the  instrument;  8.  Where  the  taking  of  an  estate  de« 
pends  on  the  performance  of  a  precedent  condition,  the  es* 
late  can  never  vest  until  the  condition  is  strictly  complied 
with ;  Shep.  Touch;  126,  129 ;  4.  If  the  precedent  condi^ 
tion  is  unlawful,  against  public  good,  or  subversive  of  the 
estate,  it  is  void,  and  the  estate  can  never  vest ;  5.  That 
if  it  is  the  intent  of  the  testator  that  on  a  non-performance^ 
the  estate  is  to  go  to  any  person  except  the  heir,  it  shall 
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be  a  conditional  limitation,  and  not  a  condition  ;  Page  y 
Hayward^  11  Mod.  61 ;  6.  That  a  condition  describing  the 
qualification  of  the  person  who  is  to  take,  is,  in  its  nature, 
a  condition  precedent.  Pow.  on  Dev.  247 ;  Creagh  v,  WtY« 
ffon,  2  Yern.  678.  The  case  presents  this  question,  have 
the  plaintiffs  any  interest?  If  they  have  no  interest,  it  is 
enough  for  us,  whether  we  have  any  or  not.  By  the  co- 
venant in  the  articles  of  agreement,  the  property  in  the 
Patentees'  Bos  was  to  lie  uncultivated,  as  a  common,  to 
furnish  the  residents  of  Hurley  with  wood,  &c.  It  would, 
therefore,  benefit  no  other  person ;  be  no  more  than  a  com* 
monable  interest  in  the  lands  devised,  under  the  restriction 
of  residence  contained  in  the  articles.  The  words  made  use 
of  show  that  the  residence  of  the  devisees  was  peculiarly 
contemplated.  The  testator  does  not  say  all  his  undivided 
interest,  or  estate,  but  "all  his  right  in  the  Patentees' 
Woods."  This  was  a  right  of  common  to  be  exercised 
whilst  he  or  his  alienees  inhabited  the  town  of  Hurley. 
This  right  was  not  only  distinct  from,  but  might  exceed, 
his  estate.  The  word  continue  has  not  any  particular 
force.     Continue  to  reside,  is  no  more  in  common  parlance 

than  shall  reside.  The  estate  was  not  intended  to 
[*850]     *vest  till  the  condition  was  complied  with.     He* 

siding  in  Hurley  was  a  personal  qualification, 
which  the  devisees  were  to  possess  before  they  could  t^ke. 
It  was,  therefore,  a  condition  precedent.  Creagh  v.  Wilson, 
On  complying  with  it,  the  parties  would  bring  themselves 
within  the  intent  of  the  testator,  who  certainly  never  meant 
to  violate  his  covenant.  The  absurdity  that  would  follow 
from  a  contrary  doctrine,  is  sufficient  to  reject  it ;  for  the 
estate  would  vest  one  moment,  only  to  be  devested  the 
next  But  if  we  err  in  our  first  construction,  then  we  say 
it  is  a  conditional  limitation,  and  not  a  condition^  accord- 
ing to  the  doctrine  in  the  5th  proposition.  For  it  is  plain 
the  testator  meant  that  the  devisees  should  take  it  as  devi* 
sees,  or  not  at  all ;  because  the  contrary  would  defeat  the 
very  provision,  the  devisees  and  heirs  being  the  same ;  be- 
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caase,  also,  the  residuary  clause  oarrie»  the  property.  The 
words  are,  "my  whole  real  estate,  except  what  I  have  or- 
dered and  disposed  respecting  the  wood&*'  This  passes  the 
reversion.  LydcoU  v.  WiUbws^  8  Mod.  229.  This  shows 
the  testator  contemplated  the  very  case  which  has  happened, 
and,  therefore,  in  neither  point  of  view  can.  the  plaintiffii 
have  any  claim.  - 

Hanson  and  Van  Vechten,  in  reply.  Though  in  the  ex- 
position of  a  will  the  intention  of  the  testator  be  the  polar 
star,  authorities  are  the  pointers  by  which  we  are  to  be  di- 
rected in  the  search.  Allowing  in  the  present  case  that 
the  condition  i?  precedent,  the  plaintiffs  must  recover;  be- 
cause, till  performed,  the  property  would  vest  in  them  as 
heirs  in  common  with  the  defendants;  for  a  residuary 
clause  of  what  is  undisposed  of  will  not  operate  on  an  es- 
tate previously  devised,  though  upon  a  precedent  impos- 
sible condition.  The  same  principle  will  prevent  its  being: 
considered  as  a  conditional  limitation.  For  that  can  be 
only  by  devise  over.  And  if  this  residuary  clause  do  not 
pass  the  property  over,  there  is  an  end  of  the  conditional 
limitation.  By  construing  it  to  be  one,  the  residuary  de- 
visees would  take,  discharged  of  the  condition  the  testator, 
seems  so  anxious  to  preserve.  They  are  included  in  the 
clause  on  which  the  question  now  before  the  court  arises. 
It  was  never  meant,  by  tlie  last  part  of  the  will,  to  give 
them  unfettered  that  which  was  previously  bestowed  with 
a  restriction.  The  reason  of  imposing  any  was  only  to  pre- 
vent the  covenant  he  had  entered  into  from  affecting  his 
children,  by  making  them  liable  to  damages.  If  the  arti*. 
cles  operated  at  all,  it  was  as  a  mere  personal  obli- 
gation, for  *breach  of  which  an  action  would  lie.  .  [*351] 
It  was  to  exempt  from  this  that  the  testatCH*  framed 
his  devise  in  the  manner  we  now  see  it.  We  have  shown- 
it  is  not  a  conditional  limitation.  If,  then,  it  be  a  condi- 
tion, it  is  void  ;  because  the  heirs  would  have  to.  enter  on 
themselves.     It  can,  at  the  utmost,  be  only  a  condition 
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subsequent,  in  which  entry  and  notice  is  necessary.  Thia 
is  not  pretended  to  have  been  done.  On  every  principle, 
therefore,  the  plain ti£&  must  have  judgment. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  This 
cause  was  very  ably  argued,  and  both  parties  appeared  to 
admit  it  was  one  of  considerable  difficulty.  It  may  be  so, 
but  we  were  well  satisfied  on  the  argument,  and  have  seen 
no  reason  to  change  our  opinion  since,  that  the  plaintifflsy 
Leah  Newkerk  and  Jannetje  Boosa,  took,  under  thei  r  father's 
will,  an  absolute  estate  in  fee-simple  in  the  premises  in 
question,  in  common  with  the  other  children  and  grand- 
child of  the  devisor,  and  that,  therefore,  they  were  entitled 
to  recover  in  this  suit. 

It  can  hardly  be  doubted,  that  a  devise  of  a  man's  right 
in  lands  will  pass  all  his  estate  and  interest  therein,  and  of 
course  a  fee,  if  he  himself  have  one.  Bight  is  equivalent 
to  all  right ;  and  if  all  his  right  be  devised,  what  is  there 
left  for  others?  Wills,  it  is  known,  are  favorably  ex- 
pounded for  a  devisee,  to  give  effect  to  the  devisor's  inten- 
tion, who,  not  always  being  in  a  situation  to  obtain  pro- 
fessional aid,  may  not  use  legal  or  technical  phrases.  For 
this  reason  words  in  devises  are  dispensed  with,  that  are 
requisite  in  other  instruments.  Not  only  a  fee  may  be 
thus  conveyed,  without  words  of  inheritance,  and  an  estate 
tail  without  words  of  procreation,  but  an  estatemay  pass  by 
implication.  Nay,  to  give  a  fee-simple,  it  is  not  even  neces- 
sary to  use  any  words  of  perpetuity ;  it  is  sufficient  that  it 
appears  to  be  the  testator's  intention  to  dispose  of  all  his 
interest  This  is  implied  from  the  use  of  the  word  estate 
alone.  HoU^aat  v.  Marten^  1  D.  &  E.  411 ;  Fletcher  v.  Smi' 
ton,  2  D.  &  K  656 ;  1  Ves.  228. 

Although  the  word  right  be  not  so  commonly  usea  as 
that  of  estate,  and,  therefore,  we  are  without  decisions  as 
to  its  operation  and  effect,  there  can  be  no  danger  in  re- 
garding it  in  legal  parlance,  at  least  in  wills,  as  synonyrooua 
with  the  other.    If  the  testator's  intention  be  a  guide,  and 
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it  be  recollected  thai  his  own  children  were  the  objects  of 
his  benevolence,  no  one  can  doubt  that  he  considered  and 
used  it  as  such,  and  that  it  was  his  desire  the  devisees 
should  take  a  fee  in  these  lands. 

As  by  this  disposition,  if  unconditional,  his  chil- 
dren took  ^nothing  more  in  these  premises  than  [*S62] 
they  would  have  had  as  heirs  at  law,  perhaps 
it  may  be  altogether  void;  for,  when  that  is  the  case, 
the  heir  is  in  by  descent,  which  is  a  better  title  than  pur- 
chase. But  we  are  not  disposed  to  consider  the  devise 
void  on  that  account;  not  only  because  the  defendants 
have  not  insisted  on  it,  but  more  especially  because  such 
a  determination  could  have  no  other  tendency  than  to 
turn  the  plaintiff)  round  to  another  action,  if  we  should 
think  that,  having  claimed  under  a  will,  they  cannot  re- 
cover as  heirs  at  law. 

The  effect  of  the  condition  is  next  to  be  considered.  By 
the  defendant's  counsel  it  is  insisted,  that  the  residence 
here  mentioned  was  a  condition  precedent^  which  must^ 
therefore,  be  performed,  or  complied  with,  before  the 
estate  can  vest.  There  are  no  technical  appropriate  terms 
to  distinguish  in  all  cases  between  conditions  precedent 
and  subsequent;  for  the  same  words  may,  at  different 
times,  make  them  the  one  or  the  other,  according  to  the 
different  intent  of  the  persons  who  create  them.  Cases 
temp.  Talbot,  184.  Pow.  on  Dev.  246.  We  should  be  in- 
clined to  regard  this,  if  valid,  as  a  condition  sithsequenL 
If  his  children  did  not  inhabit  the  town  of  Hurley  at  the 
testator's  death,  (which  was  the  case  with  only  one  of  them,) 
he  certainly  intended  to  afford  them  time  to  remove  there. 
The  estate,  then,  must  have  vested  immediately  on  the 
testator's  death,  liable  to  be  defeated  by  a  refusal  to  reside 
m  the  town  of  Hurley.  So  also  Arriantje  Dubois,  who 
alone  of  the  devisees  inhabited  the  town,  would  take  im- 
mediately on  the  testator's  death,  but  might  forfeit  it  on  a 
removal.  Thus,  if  lands  be  given  to  a  person  on  condition 
of  executing  a  release  of  all  his  demands  against  the  devi- 
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Bor's  estate  within  three  months  after  his  decease,  this  is  a 
condition  subsequent,  and  the  lands  vest  in  the  devisee,  to 
oe  defeated  or  not,  according  to  what  may  after  happenii^ 
Avelyn  v.  TFarrf,  1  Ves.  420.  But  it  is  not  very  necessary 
to  fix  on  the  class  to  which  this  condition  belongs,  for  w(s 
think  it  void,  either  because  of  its  repugnancy  to  the  estate 
devised,  or  as  being  highly  unreasonable,  or  for  its  uncer- 
tainty, or  on  account  of  its  being  nugatory  and  inopera- 
tive,  the  same  being  imposed  on  the  heirs  at  law,  withouti 
any  limitation  or  devise  over. 

It  is  repugnant  to  the  estate  created.  A  grant  or  devise 
in  fee,  on  condition  that  the  grantee  or  devisee  shall  not 
alien,  is  void.    5  Yin.  p.  102,  pi.  22.    Although  the  law 

permits  a  man  to  direct  what  shall  become  of  bis 
[*858]    property  after  his  decease,  *and  even  to  annex 

conditions,  upon  the  performance  of  which  the 
party  designated  shall  enjoy  it,  yet  these  conditions  are 
not  highly  favored,  and  ought  not  to  lay  unnecessary,  or 
improper  restraints  on  an  heir.  In  this  light,  the  condi- 
tion under  consideration  is  not  to  be  endured ;  for  what  is 
it,  in  the  sense  of  the  defendant,  but  a  complete  prohibi- 
tion to  alien?  If  the  devisees  were  always  to  inhabit  the 
town  of  Hurley,  they  could  not  sell.  If  they  did,  were  the 
grantees  also  to  be  inhabitants  of  the  same  town?  Or 
were  the  devisees  themselves,  even  after  the  alienation,  to 
remain  there?  If  continuing  there  only  while  they  held 
the  estate  were  sufficient,  they  might  defeat  the  testator's 
intention,  by  parting  with  the  land  as  soon  as  that  situa- 
tion  became  irksome  to  them,  unless  their  assigns  were 
forever  to  live  in  that  town,  which  would  not  only  be  a 
great  clog  on  its  alienation,  but  would  be  entailing  a  very 
unsual  condition  on  the  owners  of  this  property,  andono 
that  was  too  have  no  end,  which  the  testator  had  no  right 
to  do. 

If  there  be  no  contradiction  between  the  devise  and 
the  condition,  or  unnecessary  restraint  on  the  devisees,  it 
is  to  absurd  and  unreasonable  to  be  countenanced.    It  is 
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absurd  for  any  man  to  compel  all  liis  children  to  live  in 
a  small  country  village,  as  the  condition  of  enjoying  a 
piece  of  woodJand  lying  there.  A  thousand  better  situa- 
tions might  offer  for  obtaining  a  livelihood,  or  being  useful 
to  the  public^  and  when  from  caprice,  or  any  other  motive, 
choice  in  this  respect,  which  ought  to  be  free,  is  denied 
them,  courts  ought  not  to  be  very  solicitous  to  enforce  a 
direction,  which,  to  say  the  least  of  it,  betrays  more  of  a 
whimsical  disposition  in  the  testator,  than  of  that  sound 
-sense  and  understanding  which  he  professes  to  have  en- 
joyed when  he  made  his  will.  If  conditions  in  restraint 
of  marriage,  generally^  are  void,  as  being  against  the  rea- 
son'and  policy  of  the  law,  we  do  not  perceive  why  one  so 
unreasonable  ae  that  of  confining  a  man's  residence  to  a 
single  spot,  should  not  also  be  void.  Again,  it  is  too  un- 
certain and  unintelligible  .to  be  enforced.  What  precise 
ideas  are  to  be  affixed  to  the  terms,  "tn  case  the  same  con- 
tinue  to  inhabit  the  town  of  Hurley  ?''  Is  the  expression 
equivalent  to  "  ^  hng  asf^'  We  read  of  an  estate  being 
granted  to  a- man  so  hng  as  he  was  parson  of  a  particular 
parish,  or  while  he  continued  unmarried,  or  until  he  had  made 
A  certain  sum  out  of  the  rents,  but  never,  until  now,  heard 
of  lands  being  granted,  in/e&simpky  so  long  as  the 
grantee  ^should  continue  to  reside  on  or  near  the  [*354] 
property.  But  it  may  well  be  doubted  whether 
we  have  a  right  to  annex  to  these  terms  a  signification  so 
latitadinary.  In  case  a  man  continue  to  inhabit  a  particu- 
lar spot,  does  not.  necessarily  imply  that  he  is  always  to  do 
so ;  for  if  he  continue  there  only  a  year  after  the  teatatoi''s 
death,  it  will  be,  to  a  degree,  a  compliance  with  the  condi- 
tion«  Once  more ;  what  is  meant  by  '^  continuing"  to  in- 
habit? Only  one  of  the  devisees  lived  in  Hurley  at  the 
date  of  the  will,  or  when,  the  testator  died.  How,  then, 
were  they  to  continue  to  inhabit  a  place,  when  they  were 
not  there  at  the  time  when  the  condition  began  to  operate. 
But  if  they  all  lived  in  Hurley  when  their  father  died,  of 
what  duration  was  their  residence  there  to  be  7    Was  it  to 
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continue  during  their  Uvea,  whether  they  sold  or  not— of 
would  a  shorter  continuance  there  answer?  Thus  we  per- 
ceive some  difficulty  in.  arriving  at  the  real  intention  of 
the  testator,  and  in  ascertaining  the  meaning  of  the  terms 
he  has  used,  or  the  extent  of  the  obligation  with  which  he 
intended  to  burden  his  children,  and  if  that  be,  in  any 
degree,  the  case,  it  is  a  good  reason  for  rejecting  the  condi- 
tion altogether. 

But  if  neither  repugnant  to  the  estate  devised,  nor  ab- 
surd and  unreasonable,  nor  uncertain,  it  is  absolutely  nu- 
gatory,  and  becomes  void  on  account  of  the  persons  on 
whom  it  was  to  operate.  These  are  the  right  heirs  of  the 
testator.  If  they  do  not  comply  with  this  injunction  of 
residence,  what  is  to  become  of  the  estate?  Why  it  will 
still  be  theirs  in  virtue  of  their  relation  to-  the  devisor ;  for 
neither  the  law,  nor  the  will,  has  designated  any  other 
person  to  take  it,  or  to  avail  himself  of  the  forfeiture,  if 
any  accrued.  Whether  the  devisee  of  the  residue  of  an 
estate  generally,  will,  in  any  case,  control  a  conditional 
devise  of  a  particular  estate  before  given,  or  carry  the  same 
to  the  residuary  devisee,  if  the  condition  be  not  complied 
with,  is  not  now  worth  inquiring  into;  for  the  manner  in 
which  the  residue  is  devised  by  this  will,  precludes  the 
possibility  of  such  a  construction,  for  the  premises  in  ques- 
tion are  expressly  excepted,  and  no  condition  whatever  is 
imposed  on  his  sons  Philip  and  Cornelius.  The  testator 
certainly  intended,  if  any  thing,  that  all  his  children  should 
reside  in  Hurley,  and  not  any  one  in  particular.  If  so,  it 
is  absurd  to  suppose  he  would  absolve  Philip  and  Cor- 
nelius (and  that  by  mere  implication)  any  more  than  hia 
other  children,  from  a  condition  which  he  had  already  an* 
nexed  to  a  devise,  made  to  them  in  common  with 
[♦855]  their  brothers  and  sisters.  We  *are  clearly,  there- 
fore, of  opinion,  that  there  is  no  devise  over  by  this 
will  of  the  wood  of  the  patentees,  and  this,  in  a  case  like  this, 
renders  it  very  unimportant  to  ascertain  whether  ihe  con- 
dition be  valid  or  not,  whether  it  be  precedent  or  subs^ 
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quent  in  its  nature,  or  whether  it  be  a  limitation  of  the 
estate  to  the  devisees,  so  long  as  thej  resided  in  the 
town  of  Hurley  ;  for  if  there  be  no  devise  over,  they  can> 
being  themselves  heirs  at  law,  forfeit  nothing  by  being 
elsewhere.  We  desire,  therefore,  it  may  be  understood, 
that  we  leave  it  optional  with  the  defendants,  to  regard 
the  words  under  consideration  as  a  good  and  valid  condi- 
tion ;  as  precedent  or  subsequent,  or  as  a  limitation,  and 
that  in  either  and  every  case,  the  plaintifiE),  in  our  opinion, 
are  entitled  to  judgment. 

It  may  be  subjoined,  that  there  are  no  words  in  this 
will  from  which  we  have  a  right  to  infer  the  testator  in- 
tended, that  those  of  his  children  who  inhabited  the  town 
of  Hurley  should  take  this  property  to,  the  exclusion  of 
the  others.  If  such  were  his  desire,  he  has  not  indicated 
it  by  any  proper  expressions,  and  we  have  no  right  to  im- 
ply it 

No  notice  has  been  taken  of  the  agreement  of  1767.  It 
may  furnish  a  clew  to  the  testator's  intentions^  but  still,  if  he 
has  not  expressed  them  by  apt  words  in  some  part  of  the 
will,  we  cannot  regard  them.  He  may  have  supposed  that 
his  children's  residence  in  Hurley  was  necessary  to  give 
them  a  right  to  the  use  of  his  own  land,  in  the  wood  of 
the  patentees,  which,  by  the  way,  was  incorrect,  for  that 
was  required  only  for  the  purpose  of  entitling  them  to 
carry  wood,  &c.,  from  the  separate  property  of  the  other 
proprietors ;  or  he  may  have  desired  to  avoid  the  penalty, 
which  he  supposed  would  attach,  if  he  disposed  of  his  lands 
to  any  person  not  residing  in  that  town.  This  is  probable ; 
but  the  same  answer  occurs.  He  ought  to  have  taken 
care  so  to  express  himself,  that  a  court  of  law,  without 
violating  its  own  rules,  or  disregarding  adjudged  cases, 
might  have  given  effect  to  his  intentions.  In  a  case  like 
this,  the  testator's  meaning  must  be  collected  from  the 
will  itself,  by  attending  to  the  several  parts  of  it,  and  com- 
paring  and  considering  them  together.  Without  examining 
whether  a  testators  manifest  intent  may  not  control  the 
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legal  operation  of  words  which  he  may  use,  {a  question 
once  greatly  agitated  in  Westminister  Hall,  in  the  celebra* 
ted  case  of  Perrin  v.  Blake,)  it  is  sufficient  to  say  that  sach 
intention,  if  it  existed)  does  not  appear,  as  it  did  in  that 

case,  by  plaiu  expressions,  or  necessary  iniplica- 
{*866]     tioDs,  from  other  parts  of  the  ^will,  and  that  if 

we  attend  to  the  instrameht  itself,  without  any 
reference  to  the  agreement,  there  is  no  evidence  whatever 
of  the  intention  which  the  defendants  wish  to  establish,  or 
which  would  justify  a  construction  of  this  will  different 
from  the  one  which  has  already  been  given,  or  from  the 
legal  operation  and  effect  of  the  various  clauses  which  re- 
late to  this  subject  Upon  the  whole,  we  think  the  peti- 
tioners, Leah  Newkerk  And  Jannetje  Boosa,  entitled  each 
to  one  seventh  undivided  part  of  the  premises  in  question, 
and  that  the  plaintiffs  must  have  judgment  accordingly. 

We  have  not  examined  another  question,  which  was 
agitated,  whether  the  plaintiffi  can  have  judgment  in  this 
action,  if  their  title  disclosed  at  the  trial  shall  appear  to  be 
different  from  that  set  forth  in  their  petition;  for  it  seems 
to  have  been  conceded  and  understood,  by  both  parties, 
from  the  manner  of  making  the  case,  that  in  the  event  of 
our  thinking  the  plaintiff  entitled  to  any  estate  under  the 
will,  whether  for  life  or  in  fee,  they  were  to  have  judgment. 

Thokpsok,  J.  There  can  be  no  doubt,  I  think,  but  that 
all  the  interest,  whatever  it  might  be,  which  Cornelius 
Newkerk  held  in  the  premises,  must  pass  under  this  clause 
aU  his  will.  There  is  no  limitation  over  of  any  interest  to 
which  the  residuary  clause  can  apply.  Still,  however,  I 
am  unfortunate  enough  to  differ  from  the  court;  There  are 
no  instruments  to  which  the  rule  of  construing  them  ought 
to  receive  a  more  liberal  application  than  those  of  wills. 
When  I  read  the  above  clause  in  this  will,  either  sepa- 
rately, or  connected  with  the  other  parts  of  the  instrument, 
I  can  devise  no  other  solution  of  the  testator's  intention, 
than  that  a  residence  in  the  town  of  Hurley  was  a  quali/i 
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SMttion  aeoesa&ry  for  the  devisees  to  possess,  in  order  for  the 
tististe  to  vestk  It,  therefore,  must  be  oonsidered  in  the 
nature  of  a  coodition  precedent,  which  it  is  iocumbent  on 
the  plaintifib  to  show  they  have  complied  with  before  thej 
are  entitled  to  take  under  this  wilL  Whatever  reason 
the  testator  might  have  bad  for  imposing  this  condition 
is  immaterial.  There  is  nothing  unlawful  in  it,  nor  any 
thing  whereby  it  can  be  declared  void.  I  therefore  think 
that  no  estate  vests  in  the  plaintiffs,  without  a  previous 
residence  in  the  town  of  Hurley,  and  of  course  that  they 
bare  shown  no  title  to  the  premises. 

Judgment  for  the  plainti£^ 


Robinson  against  The  New  York  Insurance    [*35r] 

Company. 

Under  an  agreement  to  pay  a  supercargo,  on  a  voyage  out  and  home,  a  gross 
som  ont  of  a  return  cargo,  or  give  him  goods  out  of  it  to  that  amount,  at 
his  election,  in  consideration  of  which,  he  and  his  partner  engage  to  sell 
the  return  cargo^  free  of  commissions,  if  the  vessel  be  obliged,  on  her 
return,  to  break  up  her  homeward  voyage,  and  the  cargo  be  sold  at  the 
port  of  necessity,  paying  commissions  to  mercliants  there,  the  supercargo 
loses  his  compensation,  though  the  proceeds  of  the  homeward  cargo  be 
partly  invested  in  other  articles,  which  he  brings  back,  and  if  a  policy  has 
been  effeoted  on  th»  commissions,  it  is  a  total  loos,  and  the  insurer  Hable^ 
as?  there  is -no  reoonrse  :against  the  owners  of  the  cai^o. 

On  a  policy  of  insurance  on  goods,  with  this  clause  un- 
derwritten :  '^  This  insurance  is  declared  to  be  upon  the 
interest  of  William  L  Bobinson,  being  the  allowance  made 
•him,  as  superoai^,  as  per  agreement  made  with  the  owners 
of  the  ship  Mary." 

The  facts^  as  they  appeared  on  the  special  verdict  found 
in  the  case^'Were  these :  The  plaintiff,  being  part  owner  of 
the  ship  Mary  and  her  cargo,  contracted  with  the  other 
•iwners  to  gc  in  her  to  the  East  Indies,  as  supercargo,  under 
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the  following  written  agreement:  "We  the  subscriber^ 
owners  of  the  ship  Mary,  having  engaged  William  L  Bob* 
inson,  as  supercargO|  on  her  intended  voyage  from  hence 
to  Batavia,  and  possibly  to  Canton,  have  agreed,  in  con- 
sideration  of  his  undertaking  and  executing  the  duties  of 
this  trusty  to  pay  him  ten  thousand  dollars  out  of  the  pro- 
ceeds of  any  cargo  the  ship  may  bring  from  Batavia,  or  to 
deliver  him  part  of  such  cargo,  to  that  amount,  at  the  cur- 
rent market  price,  on  arrival  here,  at  his  option.  But  if 
the  ship  should  proceed  to  Canton,  and  the  letter  of  credit 
with  which  he  will  be  furnished  should  be  availing,  we  in 
that  case  agree  to  pay  him  twelve  thousand  five  hundred 
dollars,  as  above,  otherwise  he  is  to  have  no  more  than  ten 
thousand  dollars,  the  same  as  if  the  voyage  out  had  termi- 
nated at  Batavia,  New  York,"  &c.  Signed  by  the  owners, 
and  the  house  of  William  and  Silvester  Robinson,  of  which 
the  plaintiff  was  one.  In  consequence  of  this  contract, 
the  plaintiff  and  his  partner  entered  into  one  with  the 
owners,  by  which  they  agreed,  "  in  consideration  of  the 
sum  to  be  paid  William  I.  Bobinson,  to  take  upon  them- 
selves the  trouble  of  the  management  and  sale  of  the  re- 
turn cargo,  from  Batavia,  or  Canton,  free  from  commission, 
subject  to  the  direction  of  a  majority  of  the  owners  of  the 
ship  Mary." 

The  mutual  compacts  being  thus  concluded,  the  plaintiff 
insured  his  commissions  with  the  defendants,  showing 
them  at  the  same  time,  the  agreement  under  which  they 
were  to  arise,  and  shortly  after  departed  on  the  proposed 
voyage. 

The  vessel  having  safely  arrived  at  Batavia,  sold  her 
outward  lading,  which  the  plaintiff  faithfully  in* 
[•858]  vested  in  a  return  cargo,  *and,  without  proceeding 
further,  set  sail  for  New*York.  On  her  passage 
she  experienced  such  severe  weather  that  she  was  rbliged, 
after  consultation  with  her  crew,  to  bear  away  for  St 
Christopher's,  and  reached  that  port  in  a  very  disabled 
state.     There  it  was  deemed  necessary  to  have  a  survey 
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taken  upon  her,  and  for  that  purpose,  the  captain  and  super- 
cargo applied  for,  and  obtained,  a  warrant  from  the  admi- 
ralty, upon  the  execution  of  which  she  was  ordered  to  be 
unladen.  Her  situation  was  then  found  to  be  so  bad,  that 
a  second  warrant  was,  in  a  similar  manner,  asked  for,  and 
granted.  Upon  this,  the  surveyors  thereby  appointed  made 
a  due  return,  on  oath,  *'  that  having  accurately  and  care- 
fully examined  the  said  ship,  and  considered  of  the  repairs 
necessary,  they  were  unanimously  of  opinion  that  she 
could  not  be  repaired  for  the  full  value  of  her  when 
repaired,  and  that,  without  particularizing  her  several 
damages,  it  would  be  dangerous  and  unsafe  to  reload 
her  cargo,  and  proceed  with  her  on  her  voyage,  and 
that  to  repair  her  would  be  highly  detrimental  to  the 
interest  of  the  owners,  or  underwriters.  Thus  circum- 
stanced, the  captain  and  plaintiff  made  a  joint  applica- 
tion for  leave  to  sell,  which  being  accorded,  the  vessel 
and  cargo  were  sold  in  St.  Christopher's  under  the  direction 
of  the  plaintiff,  by  merchants  there,  who  were  paid  theii 
commissions.  The  plaintiff,  however,  bought  in  the  vessel 
on  account  of  the  owners,  and  invested  part  of  the  proceeds 
of  her  cargo  (as  the  laws  of  the  island  would  not  allow  of 
exporting  it  in  any  other  bottom)  in  rum  and  molasses, 
with  which,  being  a  light  and  buoyant  cargo,  she  arrived, 
after  some  trivial  repairs,  at  New-York,  in  the  spring  of 
the  year,  though  inadequate  to  the  voyage  at  any  other 
season,  or  with  her  original  lading,  unless  at  an  expense  of 
more  than  her  value. 

The  owners  refusing  to  pay  the  plaintiff  his  commisions, 
the  present  action  was  brought  The  abandonment  was 
admitted. 

T.  L,  Ogden,  for  the  plaintiff.  The  interest  the  plaintiff 
acquired  in  the  cargo  depended  on  its  safe  arrival.  The 
object  of  the  insurance  was,  to  guard  against  any  peril 
which  might  prevent  the  arrival  of  the  subject  matter  out 
of  which  the  plaintiff's  interest  arose.  It  is  like  an  insu- 
rance on  bottomry.    If  the  vessel  never  reach  her  port,  the 
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underwriter  will  be  liable ;  if  she  do,  he  will  be  exonerated 
The  same  principle  governs  in  the  present  case.  As,  there* 
fore,  the  cargo  has  not  arrived,  the  plaintiff 's  daiic 
[*869]  to  his  cotnmissions  *has  been  defeated  by  an  acci- 
dent insured  against,  and  the  policy  is  forfeited. 
To  know  whether  the  plaintiff  is  entitled  to  recover,  we 
must  answer  this  question ;  has  the  cargo  arrived?  For 
its  arrival  is  the  test.  The  policy,  is  on  the  cargo,  depend* 
ing  Ob  the  arrival  of  the  goods.  The  written  memorandum 
does  not  affect  this  position.  It  is  within  the  principle  of 
Kemp  V.  Vigne^  1  D.  &  E.  304,  and  the  plaintiff  entitled  to 
recover  without  reference  to  the  contract  By  the  terms 
of  it  there  can  be  no  recourse  against  the  owners,  for  it  is 
to  be  taken  in  connexion  with  the  agreement  of  the  plain- 
tiff and  his  partner  to  sell  the  return  cargo.  His  right 
against  them  depended  on  precedent  conditions ;  on  his 
<<  undertaking  and  executing  the  duties  of  his  trust."  They 
were,  under  the  contract,  to  sell  and*  invest  the  outward 
cargo,  and  from  those  duties,  when  performed,  resulted  a 
third,  the  selling  of  the  return  cargo.  Till  these  were  all 
discharged,  the  plaintiff  could  have  no  recourse  against  the 
owners.  Their  agreement  was  entire  for  a  gross  specific 
sum,  on  fulfilling  certain  duties.  They  have  already  paid 
commissions  in  St  Christopher's,  and  all  not  to  be  charged 
again,  with  a  further. commission,  which  they  agreed  to 
pay  only  in  consideration  of  having  the  return  cargo  sold 
free  of' commission.  .  Are  they  to^pay  the  consideration  for 
a  service,  and  not  have  the  service  done  for  which  the  con* 
^deration  is  paid?  The  advantage  to  be  derived  from 
having  the  return  cargo  sold,  without  a.  charge  for  dispos* 
ing  of  it,  was  considered  in  the  amount  of  what  they  agreed 
to  allow  the  plaintiff.  ..The.  arrival,  of  the  cargo  from  Ba- 
ta\ia  was  contemplated  by  the  owners  as  a  condition  pre* 
cedent  to  their  liability.  They  looked  to  profits  of  the  ad* 
venture  to  enable  them  to  pay  so  large  a  sum.  Of  this  the 
plaintiff's  right  to  be  paid  in  goods  is  a  proo£    The  losp  of 
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these  very  goods  is  an  interest  covered  by  tbe  polioj. .  Aa 
they  are  lost,  the  insurer. is  liable  for  their  amount. 

Hoffman  and  Ehrison,  contra.  The  case  referred  to  was 
on  a  wager  policy,  and  as  this  is  confessedly  one  upon  in- 
terest, the  authority  cited  cannot  apply ;  for,  was  it  a  wager 
policy,  a  technical  total  loss  would  give  no  right  against 
the  underwnter.  The  analogy  as  to  bottomry  does  not 
exist,  unless  the  plaintiff  can  make  out  that  he  is  entitled 
to  commissions  only  on  the  safe  arrival  of  the  cargo.  The 
present  claim  depends  on  this  question  :  has  the  plaintiff  a 
right  to  commission  from  his  employers  ?  To  answer  this 
we  must  see  what  are  the  duties  of  a  supercargo. 
To  sell,  invest,  and  relade.  *Beawes,  48.  When  [*860] 
these  things  were  performed,  the  plaintiff's  right 
accrued ;  he,  therefore,  was  entitled  to  his  oommiasions  at 
Batavia,  where  the  last  duty  was  discharged.  The  pay* 
ment  in  New- York,  and  out  of  the  proceeds,  were  mere 
circumstances  not  of  the  substance  of  the  agreement,  but 
constituting  its  modal  part.(a)  1  Pow.  on  Cont.  267.  It 
is  urged,  however,  that  the  intention  of  the  parties  was  to 
make  the  right  to  the  commissions  contingent  on  the  event 
of  safe  arrival,  because  the  profits  of  the  adventure  were 
looked  to  as  the  fund  out  of  which  they  were  to  be  paid. 
Suppose  there  had  been  no  profits ;  suppose  a  loss ;  or  a 
destruction  by  fire  after  arrival;  or  a  bankruptcy  of  a 
vendee  to  whom  it  was  sold ;  would  these  have  taken  away 
the  plaintiff 's  right?  But  the  cargo  has  in  fact  arrived, 
for  the  proceeds  have  come  to  hand.  The  destruction  of 
the  subject  matter  has  only  been  a  technical  one,  as  between 
insurer  and  insured ;  but  as  between  the  plaintiff  and  his 
employers  it  has  never  ceased  to  exist.    Tbe  owners  have 

(a)  Where  an  antecedent  debt  exists,  place  of  pajment  is  only'  ciicam« 
stance.  Pinchard  v.  Ibwlce^  Styles,  416.  So  where  a  debt  is  created  by 
the  contract  itself,  in  which  tlie  place  is  appointed.  T?ie' Dutch  West-India 
Bompany  v.  Jacob  Senior  Ilenriquea  Van  Moses^  1  Stra.  612.  Aliter^  when 
the  debt  arises  from  services  %X  the  place.    So  note  the  diflerence. 
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bad  the  benefit  of  the  plaintiff's  services,  and  there  arises 
a  natural  equity  out  of  the  case,  directing  a  payment  by 
them  for  the  duties  he  has  performed. 

BadcUff^  in  reply.  The  arguments  against  amsidering 
the  arrival  and  other  circumstances  mentioned  in  the  con- 
tract as  conditions  precedent,  are  founded  on  principles 
said  to  apply  to  the  general  rights  of  a  supercargo.  The 
contract  was  entered  into  to  supersede  those  rights  and 
create  others.  The  plaintiff,  to  obtain  a  large  compensa- 
tion,  consented  to  its  being  contingent ;  and  to  protect  him- 
self against  that  contingency  he  insured.  The  authority 
from  Powell  speaks  of  time  and  place  being  modal,  where 
there  is  an  antecedent  debt,  upon  which  the  right  of  pay- 
ment  is  founded;  not  of  a  right  of  payment  to  arise  out  of 
a  debt  to  accrue  from  time  and  place,  according  to  an 
original  contract  As  to  the  cases  supposed,  they  are  not 
before  the  court 

Tompkins,  J.  delivered  the  opinion  of  the  court  It 
was  conceded  on  the  argument  of  this  cause,  that  the  plain* 
tiff  had  an  insurable  interest ;  and  that  if,  by  the  agreement 
between  him  and  the  owners  of  the  ship  Mary,  he  could 
not  resort  to  them  for  the  payment  of  the  sum  therein  stipu- 
lated for  his  compensation,  the  defendants  were  liable. 
Upon  the  construction,  therefore,  of  that  agreement  the 
event  of  this  cause  depends. 

By  the  terms  of  the  engagement^  as  well  as  by 
[*861]  the  contemporary  *acts  of  the  parties  evincive  of 
their  intention,  we  consider  the  shipowners  dis- 
charged from  any  liability  to  pay  the  plaintiff  the  sum  agreed 
upon  for  his  compensation.  Instead  of  commissions,  as 
they  are  usually  understood,  a  gross  sum  is  agreed  to  be 
paid,  for  the  performance  of  the  duties  specified  in  thd 
contract,  and  no  provision  is  made  for  a  pro  rata  compen* 
sation.  The  undertaking  of  W.  and  S.  Robinson  to  sell 
the  return  cargo  at  New- York,   without  any  allowance 
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therefor,  is  a  part  of  the  coDsideration  for  the  payment  oi 
the  entire  sum  stipulated  to  be  paid  to  the  plaintiff. 

The  fund  out  of  which  the  plaintiff  was  to  be  paid  is  also 
prescribed  by  the  agreement,  viz  :  "  the  proceeds  of  any 
cargo  the  ship  might  bring  from  Batavia."  The  arrival 
of  the  return  cargo,  therefore,  at  New-York,  so  that  the 
plaintiff  might  receive  his  earnings  out  of  its  proceeds,  or 
exercise  the  election  given  him  by  the  agreement,  to  re- 
ceive an  equivalent  in  goods  of  the  return  cargo  at  the  cur- 
rent market  price,  was  an  event  upon  which  the  owners, 
according  to  our  construction  of  the  agreement,  were  to  be- 
come responsible  for  the  ten  thousand  dollars. 

That  this  miist  have  been  the  understanding  of  the 
parties  in  this  suit  appears  by  the  terms  of  the  policy.  If 
it  had  been  intended  to  insure  commissions  only,  which  the 
plaintiff  would  have  earned  upon  completing  the  purchase 
of  the  return  cargo,  there  could  have  been  no  necessity  for 
insuring  home,  which  is  done,  and  the  premium  thereby 
enhanced. 

The  return  cargo  did  not  arrive  at  New  York ;  and  ol 
course,  the  fund  out  of  which  the  plaintiff  was  to  be  paid 
foiled ;  and  the  performance  of  the  duties  undertaken  bj 
W.  and  S.  Robinson  (which  we  consider  a  material  part  oi 
the  consideration  for  the  entire  coifipensation  to  be  paid  to 
the  plaintiff)  has  been  defeated  by  a  total  loss  of  vessel  and 
cargo.  We  are  therefore  of  opinion  the  plaintiff  cannot 
have  recourse  to  the  shipowners,  and  is  entitled  to  recover 
in  this  suit. 

Judgmcut  for  the  plaintilL 
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[*862]  *MEBEmTH  agaimt  HiNSDALE*. 

If  by  the  laws  and  usages  of  any  country,  an  L.  S.  in  ink  be  used  to  instni 
ments  instead  of  seals,  such  instruments  may  be  declared  on  in  this  stati 
as  sealed  instruments ;  therefore,  debt  on  a  bond  will  lie  in  this  court;  oa 
a  Pennsylrania  bond,  so  signed.  If  the  surname  in  an  obh'gation  vary  in 
the  spelling,  but  not  much  in  the  sound,  from  that  in  the  subscription,  the 
obligor  may  be  sued  by  the  name  he  has  signed,  without  an  aiUaa  cUehur 
as  to  the  name  in  the  deed. 

Debt  on  a  bond  executed  in  Pennsylvania.  On  pro-- 
duction  of  the  instrument,  it  appeared  that,  instead  of  being 
sealed  with  wafer  or  wax,  there  was  an  ink  seal,  or  mark' 
in  ink,  of  L.  S.  in  the  locus  sigiUij  and  that  in  the  body  of 
the  deed  the  obligor  was  described  by  the  name  of  Hins- 
dall,  but  in  the  signature  it  was  spelt  Hinsdale,  by  which 
name  he  was  sued.  A  verdict  having  been*  taken  for  the 
plaintiff  by  consent,  with  an  agreement  to  enter  a  nonsuit 
if  the  opinion  of  the  court  should  be  against  him,  the  case 
was  submitted  to  them  without  argument  on  these  points; 
1.  Whether  an  action  of  debt  can  be  maintained  on  an  in- 
strument not  sealed  ;(a)  2.  Whether  the  defendant  ought 
not  to  have  been  sued  by  the  name  in  the  body  of  the 
bond? 

(a)  Debt  was  brought  in  the  C.  B.  m  England,  upon-  a  bond  executed  Is 
the  same  manner  as  that  in  the  text;  it  was  urged  that  the  action  could 
not  be  maintained,  as  the  declaration  was  in  the  usual  form  of  those  on  bonds, 
averring  it  to  have  been  made  and  sealed  by  the  defendant,  and  containing 
the  usual  profit ;  witliout  deciding  the  point,  the  court  recommended  the 
defendant  to  accede  to  the  terms  which  the  plaintiff  had  proposed,  of  taking 
judgment  without  costs,  and  the  suit  was  compromised  accordingly.  Adam 
Y.  Kerr,  1  Bos.  ft  Pull.  360.  But  the  principle  of  Meredith  v.  BinsdaJe  has 
been  very  much  shaken  by  the  decision  in  Warren  v.  L^^nch,  6  Johns.  Rep. 
237,  in  which  cusumpsit  was  held  to  be  maintainable  on  a  note  with  an  ink 
seal  made  in  Virginia,  though  it  was  in  evidence  that  such  notes  were  there 
regarded  as  sealed  instruments.  A  different  construction  on  actions  of  this 
sort  appears  to  be  entertained  in  Westminster  HalL  On  a  bond  executed 
m  Scotland,  by  the  laws  of  which  country  it  is  assignable,  and  treated  as  a 
chose  in  action^  the  assignee  may  bring  assumpait  Innes  v.  Dunkpf  8  D.  ft 
E.595. 
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Hydeman  v.  Sho&oU^  8  Djer,  279,  was  cited  for  the  de? 
fendant.    Irmea  v.  Dunlop^  8  D.  &  J2.  595,  for  the  plaiatiff. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  The 
principal  question  is,  shall  an  instrument  purporting  to  be 
tt  bond,  and  in  its  usual  form  and  terms,  delivered  also  as 
the  maker's  deed,  not  be  considered  as  a  specialty,  because 
the  lu  S.  are  affixed  to  his  name  instead  of  being  sealed 
with  wax  or  wafer  ? 

,  However  ancient  the  use  of  seals,  as  a  mark  of  authen- 
ticity to.  instruments,  may  be,  or  to  whatever  cause  their 
origin  may  be  ascribed,  it  is  certain  that  in  modem  times, 
a  private  seal  is  not  regarded  as  evidence  of  truth,  or  of 
belonging  to  the  party  to  whose  signature  it  is  affixed^  but 
that  men  promiscuously  use  each  other's  seals  without  at- 
tention to  the  impression  or  coat  of  arms.  Thus,  it  is  no 
common  thing  to  see  a  seal,  containing  the  device,  arms, 
and  perhaps  name,  of  one  person,  used  to  authenticate  the 
instrument  of  another.  If  it  be  not  necessary,  then,  that  in 
sealing  a  deed,  the  grantor  should  affix  his  own,  but  may 
adopt  the  seal  of  a  stranger,  why  shopld  it  be  exacted  that 
the  materials  on  which  the  impression  is  mede  should  be 
of  wax,  wafer,  or  of  any  other  particular  composition  ? 
Why  should  not  any  impression  or  mark  answer  as  well  as 
the  common  mode  of  sealing,  provided  it  be  durable,  whe- 
ther it  be  stamped  on  the  paper  itself,  or  on  something 
laid  upon  it,  if  it  be  made  as  a  solemn  act  of  confirmation, 
and  deliberately  acknowledged  as  the  seal  of  the  party 
making  it  7  Why,  then,  may  not  ink,  the  mark  of 
''^which  will  last  full  as  long  as  any  made  on  wax  [^368J 
or  wafers,  be  used  as  well  as  they  ?  But,  without 
giving  an  ppinion  on  a  point  not  before  us,  and  which 
might  seem  to  encourage  an  innovation  in  the  mode  of 
sealing,  we  all  think  that  this  instrument  being  executed 
in  Pennsylvania,  according  to  the  laws(a)  and  usages  of 

(a)  Which  were  proved  at  the  trial  by  the  testimony  of  a  oooiifleUor  at  law 
residing  in  PennsyWaniik 
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which  state,  sanctioned  by  a  decision  of  its  supreme  court, 
such  form  of  sealing  is  as  valid  to  constitute  a  deed  or  spe- 
cialty as  if  wax  or  wafer  hadl>een  applied,  it  ought  to  be 
received  as  such  here,  and  of  course,  that  an  action  of  debt 
will  lie  on  it  in  this  court. 

On  the  other  point,  which  regards  the  misnomer^  we  think 
there  is  no  essential  difference  between  the  name  in  the 
bond  and  the  one  by  which  it  is  subscribed.  The  variance 
arises  from  a  little  misspelling,  which  produces  scarcely  any 
change  in  pronunciation.  The  sound  of  both  names  is 
nearly  alike.  In  the  case  cited  from  Dyer,  an  entire  wrong 
christian  name  (John  for  William)  was  inserted  in  a  bond, 
which  the  obligor  had  signed  by  his  true  baptismal  name, 
and  by  this  he  was  sued,  but  it  was  there  held  that  he 
should  have  been  arrested  by  the  name  in  the  bond,  with 
an  alias  dictus  as  to  the  name  bv  which  it  was  executed. 
This  may  be  good  law,  but  as  the  reason  and  common 
sense  of  it  are  not  very  palpable,  and  as  this  is  not  the  case 
of  a  wrong  christian  name,  but  of  a  trifling  misspelling  of 
a  surname,  we  do  not  think  it  presents  any  obstacle  to  our 
giving  judgment  for  the  plaintiff. 
^  Judgment  for  the  plaintiff. 


Jackson,  ex  dem,  Donaldson,  against  Lucett. 

The  book  of  the  judga  of  the  court  of  probates,  containing  t)ie  record  of  tb« 
probate  of  a  will,  may  be  given  in  evidence  in  ejectment,  if  it  be  proved 
that  the  original  will  ia  lost  Poplope's  Kill,  and  four  chains  on  each  side 
of  it,  to  a  pond  of  water,  over  the  moantains,  and  four  chains  round  it»  are 
in  the  grant  of  Staats  patent  Tlie  west  line  of  Staats  patent  is  a  Iin« 
twenty  chains  from  the  river  Hudson,  from  the  northwest  tsourse  of  the 
patent  to  the  head  of  the  Assinnapainck,  not  in  a  straight  line,  but  in  such 
a  line  as  that  some  part  of  the  river  may  from  every  poiht  of  the  line  be 
within  20  chains,  though  other  parts  may  be  further  from  it 

Ejectment  fcr  lands  in  the  county  of  Orange,  claimed 
by  the  plaintiff,  under  the  Bear  Hill  patent,  and  by  the 
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defendant  under  the  one  to  Stoats.    The  facts,  'as  they  ap« 
peared  on  the  case  made,  were  these : 

In  1712,  a  patent  was  granted  to  Samuel  Staats  and  hie 
heirs  forever,  of  a  certain  tract  of  land  in  the  county  of 
Orange,  "  Beginning  on  the  west  side  of  Hudson's  river, 
jusi  against  Anthony's  Nose,  at  the  mouth  of  a  small  rivu- 
let, called  by  the  Indians  Assinnapainck,  and  thence  up 
Hudson's  river,  as  it  runs,  a  northeast  course  two  hundred 
chains,  which  is  about  four  chains  to  the  northward  of 
Prince's  Falls,  thence  up  into  the  woods  northwest 
twenty  chains,  to  the  ^mountain,  thence  along  the  [*864] 
said  mountain  parallel  with  Hudson's  river,  to  the 
head  of  the  said  Assinnapainck,  thence  down  the  said  rivu- 
let, as  it  runs,  to  Hudson's  river  to  the  place  where  it  first 
began,  together  with  a  small  rock  isle,  and  a  small  piece  of 
boggy  meadow,  called  John  Canton  Hook,  all  which  to- 
gether contain  four  hundred  acres,  English  measure,  all 
rocks  and  stones,  very  little  timber  or  firewood,  bounded 
to  the  south  by  the  widow  Courtland  or  Assinnapainck 
rivulet,  and  the  pond,  west  by  the  mountains,  north  by 
land  unsurveyed,  and  east  by  Hudson's  river,  together 
with  a  small  slip  of  land,  four  chains  broad  on  each  side 
of  a  fall  of  water  that  falls  into  a  small  run  of  water  that 
comes  into  Hudson's  river,  just  below  the  meadow,  at  the 
said  John  Canton  Hook,  and  up  against  the  stream  of  the 
said  fall  of  water,  over  the  top  of  the  said  mountain,  to  a 
pond  of  water,  and  round  the  said  pond,  keeping  still  the 
said  breadth  of  four  chains  broad." 

In  1748,  a  patent,  since  called  the  Bear  Hill  patent, 
issued  in  favor  of  Bichard  Bradley,  the  then  attorney -general 
for  "  a  certain  tract  or  parcel  of  land,  lying  and  being  in  the 
county  of  Orange,  on  the  west  side  of  Hudson's  river,  (and 
within  the  bounds  of  the  land  formerly  granted  to  one 
Captain  John  Evans,  the  patent  whereof  has  since  been  va- 
cated, and  the  lands  reassumed,)  beginning  on  the  north 
side  of  a  certain  brook  or  creek  in  the  Highlands,  called 
Poplope's    Kill,   (felling    into    Hudson's  river,  opposite 
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Anthony's  Noae,)  where  the  line  of  the  west  bounds  of  th« 
land  there,  formerly  granted  to  Samuel  Staats,  crosses  the 
said  brook  or  creek,  and  runs  thence  north  twenty-eight 
degrees  east,  along  the  said  line  four  chains,  then  north 
fifty-five  degrees  west  forty  nine  chains,  then  west  thirty- 
one  chains,  then  south  one  hundred  and  seventeen  chains, 
to  a  certain  creek  (or  run  of  water)  on  the  west  side  of  a 
certain  meadow  called  Salisbury  meadow,  then  down  along 
the  said  creek  (or  run  of  water)  as  it  runs  to  Hudson's 
river  aforesaid,  then  up  along  the  said  river,  as  it  runs,  to 
the  said  lands  granted  to  Samuel  Staats,  then  along  the 
bounds  there  of  the  same  lands  to  the  place  where  this 
tract  first  began,  containing  eight  hundred  acres  besides  the 
usual  allowance  for  highways,  in  which  last-mentioned 
tract  of  land  all  the  said  Bear  Hill,  and  part  of  the  said 
Foplope's  Kill  (or  Creek)  and  part  of  the  lands  thereto  ad- 
joining, remaining  yet  unpatented,  are  included."  Bradley, 

by  lease  and  release,  for  good  consideration,  con- 
[*866]     veyed  *to  one  Roger'  Tompkins  the  Bear  Hill 

patent,  "  saving  and  excepting  all  the  said  Pop- 
iope's  Kill,  or  brook,  and  all  the  falls  of  water  therein,  and 
all  those  lands  which  lie  on  each  side  of  the  said  Poplope's 
Kill  or  brook,  within  the  distance  of  four  chains  and  a 
half  from  the  said  kill  or  brook,  all  the  way  the  same  runs 
through  the  above  released  lands,  or  any  part  or  parcel 
thereof."  Some  time  after  executing  the  above  conveyance 
Bradley  died,  having  first  duly  made  and  published  his 
will,  in  which  he  made  no  particular  mention  of  the  pre- 
mises, but,  after  some  specific  legacies,  ^*  devised  all  the 
rest  bjA  residue  of  his  estate,  both  real  and  personal,  what- 
soever, to  his  wife,  Elizabeth  Bradley,  with  full  power  and 
authority  to  grant  and  convey  the  fee-simple  thereof,"  In 
May,  1760,  Elizabeth  Bradley,  by  bargain  and  sale,  recit- 
ing the  deed  from  her  husband  to  Tompkins,  and  the  re- 
servation therein,  in  consideration  of  five  shillings,  conveyed 
in  totidem  verbis,  to  William  Donaldson,  the  father  of  the 
lessor  of  the  plaintiff,  the  Poplope's  Kill  and  land  on  each 
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Bide  of  it,  as  the  same  were  reserved  in  the  release  of 
Kiohard  Bradley.    The  patents  being  admitted,  the  plaintiff 
offered,  at  the  trial  of  the  cause,  to  establish  the  will  of  the 
•testator,  by  the  record  of  the  probate  in  the  book  of  the 
jndge  of  the  court  of  probates,  and  showed  by  evidence 
that  the  original  will  could  not  be  found  either  in  the  office 
of  the  surrogates  of  New  York  or  of  Albany.     An  objec- 
tion 10  the  reception  of  this  testimony  was  made  and  over- 
ruled.    The  conveyance  to  Donaldson  was  then  substan- 
tiated, and  the  plaintiff  called  a  witness  who  testified,  that 
if  a  straight  line  parallel  to  the  Hudson,  or  northeast  course 
of  the  Staats  patent,  was  run  from  the  termination  of  the 
northwestcourse  to  the  head  of  the  Assinnapainck,  Bradley's 
grant  would  include  the  premises  in  question,  but  then  the 
line  would  cross  the  Poplope's  Kill  at  only  about  five 
chains  from  the  Hudson's  river.     That  John  Canton  Hook 
is  an  island  to  the  north  of  Prince's  Falls,  on  a  meadow  of 
about  five  acres,  which  joins  the  land  adjacent  to  Prince's 
Falls.    That  no  other  lands  were  known  by  that  name,  and 
that  a  part  of  the  defendant's  improvements,  which  were  in 
his  posse&sion,  were  more  than  20  chains  from  the  Hudson, 
or  the  mouth  of  Poplope's  Kill.     This  the  plaintiff  insisted 
was  not  the  run  of  water  mentioned  in  the  Staats  patent^ 
and  the  premises  being  on  the  Poplope's  Kill,  passed  by 
the  grant  to  Bradley,  and  being  reserved  in  the 
deed  to  *Tompkin8j  were  afterwards  conveyed  to     [*866] 
the  father    of   the  lessor    of  the    plaintiff,   by 
•Elizabeth  Bradley,  to  whom  they  were  devised  by  the  resi- 
duary clause  in  the  will  of  her  husband.     The  defendant 
adduced  testimony  tending  to  show  an  adverse  possession, 
which  it  is  unnecessary  to  detail,  and  from  the  evidence  of 
one  witness,  who  said  John  Canton  Hook  extended  to  the 
mouth  of  the  Poplope's  K^U,  contended  the  premises  were 
within  the  limits  of  the  subsidiary  grant  in  the  Staata 
natent,  the  run  of  water  there  mentioned  being  the  Pop- 
lope's Kill,  and  that  the  line  to  be  run  from  the  end  of  the 
northwest  coarse  of  the  Staats  patent,  ought  to  be  a  line 
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parallel  to  the  Hudson,  in  all  its  sinuosities,  so  as  to  be  al 
ways  twenty  chains  distant  from  the  river.  The  judgt 
having  charged  for  the  defendant,  the  jury  found  a  verdict 
in  his  favor,  and  that  the  Poplope's  Kill  was  the  stream 
contemplated  in  the  Staats  patent,  by  which  four  chains  on 
each  side  that  stream  were  granted. 

Golden  moved  to  set  aside  the  verdict,  as  being  agamst 
evidence.  He  argued  from  the  impossibility  of  running 
the  west  line  of  Staats  patent  exactly  parallel  to  the  sinuo 
sities  of  the  Hudson :  and,  with  respect  to  the  propriety  of 
receiving  the  record  of  the  probate  of  Bradley's  will,  he 
laid  down  these  positions :  When  an  original  instrument  is 
not  found,  where  by  law  it  ought  to  be,  it  must  be  presumed 
to  be  lost.  That  slight  evidence  of  the  loss  of  a  paper  is 
sufficient.  Livingston  v.  BogerSj  1  Caines'  Cases  in  Error, 
27.  That  there  is  a  distinction  between  the  record  of  the 
probate,  and  the  probate  or  letters  testamentary,  which  are 
no  more  than  a  copy  of  that  record.  The  first  is  evidence, 
the  second  not.  See  Doe  v.  Ckdvert,  2  Campb.  889,  evidence 
of  the  original  will  being  lost,  the  probate  held  inadmissible 
to  prove  ite  contents.  1  Gilb.  Law  Ev.  by  Loft,  70 ;  Pow. 
on  Dev.  706 ;  Skin.  174 ;  1  Ld.  Raym.  781. 

Smith,  contra,  insisted  that  the  proof  of  the  loss  of  the 
original  will  was  not  sufficient,  and  that  the  west  line  of 
the  Staats  patent  must  be  nowhere  less  than  20  chains 
from  the  Hudson.  The  plaintiflPs  construction  is,  therefore, 
erroneous,  and  the  verdict  of  the  jury  conclusive. 

Spekcer,  J.  delivered  the  opinion  of  the  court  In  our 
view  of  this  case,  it  is  unnecessary  to  enter  into  minute 
consideration  of  the  evidence  as  to  the  adverse  possession 
of  the  defendant,  or  the  situation  of  John  Canton  Hook,  or 
the  probabilities  whether  Prince's  Falls  or  Poplope's  Kill 
were  intended  by  the  subsidiary  grant  in  the  Staats  patent 
The  premises   in    question    lie  on  Poplope's    Kill,    and 
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it  appears  to  us  the  plaintiff  failed  ''^in  the  out-  [*S67] 
net)  in  locating  the  premises  within  the  patent  to 
Bradley.  The  will  we  consider  as  properly  in  evidence. 
The  facts  proved  were  sufficient  to  induce  a  presumption 
of  the  loss  of  the  original,  and  on  the  authority  of  the  case 
of  Livingston  v.  Bogers,  decided  in  the  court  for  the  oor^ 
rection  of  errors,  when  evidence  sufficient  to  induce*  the 
presumption  of  a  loss  of  a  deed  is  exhibited,  either  parol 
proof  may  be  given  of  the  contents,  or  a  copy  may  be  re- 
ceived. We  are  satisfied,  therefore,  as  to  the  plaintiff's 
deduction  of  title,  and  shall  rest  our  opinion  solely  on  his 
locating  that  title.  Staats  patent  is  the  anterior  one,  and 
must  be  first  satisfied.  It  begins  at  the  mouth  of  the  As- 
sinnapainck,  and  then  runs  up  the  river,  as  it  runs,  four 
chains  to  the  north  of  Prince's  Falls,  then  into  the  woods 
northwest  twenty  chains  to  the  mountains,  then  along  the 
said  mountains  parallel  with  the  river  to  the  head  of  the 
Assinnapainck,  then  down  the  same  to  the  place  of  begin- 
ning. The  plaintiff's  surveyor,  to  ascertain  this  tract,  ran 
A  straight  line  from  the  termination  of  the  twenty  chaias 
mentioned  in  Staat's  second  course,  to  the  head  of  the  As- 
sinnapainck, disregarding  the  expressions  in  the  patent, 
which  required  him  to  consider  the  twenty  chains  as  termi 
nated  at  the  mountains,  and  to  run  along  the  mountains, 
and  parallel  with  the  river.  It  is  in  vain  that  the  plaintiff 
proved  that  some  part  of  the  defendant's  posse&<«ions  were 
more  than  twenty  chains  from  the  river,  because  the  dis* 
tance  of  chains  is  to  be  rejected  where  an  object  is  pointed 
out^  and  because  too  in  running  lines  parallel  with  a  river 
it  is  only  requisite  that  the  distance,  where  that  is  to  con- 
trol, should  be  such  that  the  river  in  some  one  point  is  not 
further  off  than  is  required.(a)  In  other  words,  the  west 
line  of  Staats  patent,  without  reference  to  the  mountains, 
if  run  parallel  with  the  general  course  of  the  river,  might, 


(a)  Afde,  177.    The  same  priadple  adopted  in  the  location  of  the  Hosick 
pofcent    JacJpKm,  ex  dem,  Quackenbuah^  v.  Ltmnig. 
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in  some  places,  be  at  a  greater  distance  than  the  twent;f 
chains,  and  still  be  oorrectlj  run.  In  our  opinion,  there- 
fore, the  plaintiff  wholly  failed  in  showing  himself  entitled 
to  an  J  part  of  the  lands  in  the  defendant's  possession.  As 
to  the  fact  whether  the  Poplope's  Kill  was  the  run  of 
water  intended  in  the  second  tract  granted  to  Staats,  it  was 
a  qtiestion  fairly  submitted  to  the  jury,  and  the  court  can 
see  no  reason  for  disturbing  their  verdict  in  that  respect 
On  the  whole,  we  are  clearly  of  opinion  that  on  no  prin* 
ciple  is  the  plaintiff  entitled  to  a  new  trial.  He,  therefore 
takes  nothing  by  his  motion. 

New  trial  refused. 


[*368]      ♦Jackson,  ex  dem.  Jackway  and  EusselIj, 

against  Stiles  ;  WlLUAHS,  tenant. 

If  a  person  be  admitted  defendant  in  ejectment,  and  keep  out  of  the  waj  to 
avoid  seirice  of  the  co.  ao.  against  the  casual  ejector,  the  court  will  grant 
a  rule  to  show  cause  why  an  attachment  should  not  issue,  of  which  senrioe 
at  the  house  of  the  defendant  will  be  sufQcient. 

It  was  ruled,  that  if  a  person  be  admitted  to  defend  on 
payment  of  costs,  and,  after  entering  into  the  consent  rule, 
keep  out  of  the  way  to  avoid  being  served  with  a  copy  of 
the  oa.  sa.  against  the  casual  ejector,  a  rule  will  be  granted 
to  show  cause  why  an  attachment  should  not  go  against 
Aim,  and  that  service  of  that  rule  at  the  defendant's  house 
shall  be  sufficier  t. 
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Eanb  and  EIane  against  Scqfield. 

(f  the  endoraement  of  a  firm  be  stated  in  a  declaration  on  a  bill,  or  note  tc 
be  made  to  them,  as  persons  **  using  the  name,  style,  and  firm,"  endorsed, 
«nd  thatthejr  "  endorsed  the  stfid  nole^  the  proper  handwriting  of  one  of 
them,  in  their  said  copartnership  name,  style,  and  firm,  being  to  snoh 
endorseinent  subscribed,"  it  is  good  on  general  demurrer.  To  prevent  a 
demurrer's  being  overruled  as  firivolous,  there  munt  appear  a  color  for 
opposition ;  it  is*  not  enough  for  counsel  to  merely  say  he  wiB  oppose 
When  a  reason  for  not  noticing  for  the  first  day  of  term  appears  on  the 
ihoe  of  the  record,  there  need  not  be  any  excuse  shown  by  affidavit 

Thb  declaration  in  this  case  stated  the  endorsement  of 
a  promissory  note  to  a  firm  whose  surnames  only  had  been 
used,  in  the  following  manner :  *'  to  certain  persons  using 
the  name,  style,  and  firm  of  Willoughby  &  Weston,"  and 
)t  afterwards  stated  their  endorsement  to  the  plaintiffs 
rhus:  **  And  the  said  persons  so  using  the  name,  style,  and 
jirm  of  Willoughby  &  Weston  endorsed  the  said  note,  the 
pr^Der  handwriting  of  one  of  them,  in  their  said  copartner 
ship  name,  style,  and  firm,  being  to  such  endorsement 
subxsribed."  To  this  the  defendant  put  in  a  general  de- 
murrer. 

•  SopkinSf  on  a  notice  of  motion  for  the  11th,  moved  to 
overrule  it  as  frivolous,  and  claimed  on  that  account  a 
priority  to  other  causes  entered  for  argument. 

Chines,  contra,  insisted,  that  the  right  of  bringing  on  a 
demurrer,  in  preference  to  other  causes  set  down  for  argu- 
ment, applied  only  to  cases  where  no  opposition  was  made. 
iTOabe  v.  if  Kay,  ante,  100,  in  August,  last.  That  at  all 
events  the  notice  was  bad,  being  for  the  11th  instead  of 
the  first  day  of  term. 
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Sophins,  in  reply.  The  demurrer  book  was  not  made 
ap  till  the  first  day  ;(a)  the  caption  is  of  this  term* 

Per  Oariam.    By  the  opposition  of  the  case  cited,  is  not 

intended  the  mere  saying  of  counsel  that  they 

[*869]     oppose ;  it  must  *be  such  as  has  at  least  a  color 

or  resemblance' of  reality.    The  notice  could  not 

be  for  the  first  day.    It  appear»  by  the  record  thai  it  was 

not  till  then  that  there  was  a  joinder  in  demurrer. 

Judgment  for  the  plaintiff. 

N.  B. — ^It  was  ruled  in  this  case,  that  where  the  reason 
of  not  noticing  for  the  first  day  of  term  appears  on  the  face 
of  the  record,  no  afiidavit  in  excuse  need  be  made. 


Furman  against  Has  tiN. 

A  promiflsory  note,  payable  on  demand,  if  negotiKted  bj  the  payee  a  long 
time  after  made,  is,  in  the  hands  of  his  endorsee,  subject  to  all  the  equities 
to  which  it  would  have  been  liable  in  the  hands  of  the  payee  himselt 
What  shall  be  a  reasonable  time  for  demanding  payment  of  a  note  pay- 
able on  demand,  is,  when  the  facts  are  agreed  on,  matter  of  law.  If  a 
debtor,  for  the  benefit  of  all  creditors,  give  to  trustees  a  bond  to  the 
amount  of  all  his  debts,  on  which  judgment  is  recovered,  and  he  after- 
wards g^ve  a  note  to  an  individual  creditor  for  the  amount  of  his  separato 
debt,  such  note  will  be  satisfied  by  such  creditor's  discharging  the  debtor 
fh>m  execution  on  the  judgment  issued  at  the  request  of  the  creditor,  nnd 
the  assent  of  the  trustees  to  the  discharge  will  be  implied.  A  plea  in  bar, 
admitting  the  note  declared  on,  cannot  depart  from  the  Visnue  in  the  decla- 
ration, and  need  not  therefore  give  one.  In  all  cases  of  demurrer,  if  it  be 
zot  a  ftivolous  one,  the  court  will,  even  after  judgment  pronounced,  give 
leave  to  withdraw  it,  and  plead  issuably,  if  asked  for  during  the  term  in 
which  judgment  was  given. 

On  PEMURRER.     The  plaintiff  declared  against  the  do* 
fendant,  as  maker  of  a  promissory  note,  dated  on  the  19th 

(a)  The  time  at  which  a  question  on  demurrer  shall  be  deemed  to  arin^ 
tball  be  the  day  the  joinder  was  received  by  the  party  deci  curing.  Sd  Rul^ 
Jan.  1799.    Cole.  Ca.  14. 
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of  July,  1793,  payable  on  demand  to  William  Buckle  oi 
order,  and  by  him,  on  the  same  day,  endorsed  to  the  plain- 
tiff To  this  the  defendant  pleaded,  1st  Non  assumpsit, 
2d.  The  statute  of  limitations ;  3d.  That  he  was,  on  the  first 
day  of  January,  1793,  indebted  to  Buckle  in  the  sum  for 
which  the  note  was  made,  and  on  that  day  executed  a  bond 
to  Anthony  Franklin,  Joseph  Bird,  and  Edmund  Prior,  for 
J69,000  for  and  on  account  of  the  money  due  to  Buckle, 
and  of  all  otTier  debts  which  he,  the  defendant,  owed ;  upon 
which  bond  the  obligees,  in  April  term,  1798,  recovered 
judgment  against  him,  averring  that  the  note  was  made 
and  delivered  to  Buckle,  for  the  same  sum  of  money  as 
was  due  to  him  on  the  first  of  January,  1793,  as  aforesaid, 
that  the  judgment  exceeded  the  amount  of  everything 
owed  by  the  defendant,  that  the  above  sum  due  to  Buckle 
was  part  of  the  £9,000,  for  which  debt  Buckle  did,  on  the 
first  of  August,  1793,  accept  the  judgment  in  full  satisfac- 
tion, and  on  the  next  day  caused  a  ca,  sa,  to  be  sued  out 
thereon,  upon  which  the  defendant  was  taken,  and  was 
afterwards,  on  the  first  of  January,  1795,  by  consent  of 
Buckle,  discharged  therefrom,  since  which  time  he  negoti- 
ated the  note  to  the  plaintiff 

Demurrer  inde,  assigning  for  causes,  1st.  That  the  de- 
fendant did  not  allege  that  the  bond  of  the  first  of  Janu- 
ary, 1793,  was  given  and  executed  at  the  request  or  by  th© 
consent  of  Buckle,  nor  that  it  was  agreed  between  them 
that  the  bond  should  cancel  the  debt  due  from  the  defend- 
ant to  Buckle ;  2d.  T'lat  it  did  not  appear  that  the  bond 
was  executed  to  Franklin,  Bird,  and  Prior,  as  trustees  for 
the  creditors  of  the  dex'endant  generally,  or  for  Buckle  in 
particular ;  8d.  That  it  appeared  the  note  was  made  aftei 
the  execution  of  the  bond  and  judgment  entered  thereon ; 
ith.  That  the  note  being  negotiated,  and  negotiated 
to  the  plaintiff,  cannot  be  defeated,  *or  controlled  [*870] 
by  any  agreement  beivveen  the  defendant  and 
Buckle ;  5th.  That  the  judgment  was  alleged  to  have  ex- 
ceeded the  whole  amount  of  the  debts  owing  by  the  do 
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fendant,  but  it  is  not  alleged  that  the  sum  inserted  in  the 
condition  of  the  bond  exceeded  the  same ;  6th.  That  the 
plea  is  uncertain,  argumentative^  not  issuable,  and  wants 
form. 

Barisan,  in  support  of  the  demurrer.  Though  the  whole 
plea  is  defective  and  informal,  I  shall  confine  myself  to 
that  alone  which  is  matter  of  substance.  The  declaration 
states  a  note  payable  on  demand.  The  plea  sets  forth  cer- 
tain transactions  and  dates,  ''since  which  time"  the  note 
was  negotiated.  As  between  the  maker  and  payee,  these 
things  might  be  material,  but  against  an  innocent  endorsee^ 
for  a  valuable  consideration,  they  can  have  no  effect  The 
note  is  of  a  nature  which  cannot  be  supposed  to  be  dis- 
honored after  any  lapse  of  time  short  of  the  statute  of  limi- 
tations. There  is  no  period  fixed  by  law  for  the  present- 
ment of  notes  payable  on  demand.  When  left  with  the 
payee,  after  the  circumstances  relied  on  by  the  defendant^ 
it  enabled  the  holder  to  pass  it  away  in  the  course  of  busi- 
ness, and  if  so  done,  it  is  good  against  the  maker.  The 
cases  to  the  contrary  arise  on  notes  payable  after  date,  and 
if  negotiated  beyond  the  period  when  due,  the  law  allows 
a  presumption  that  they  have  been  dishonored.  But  there 
is  nothing  on  this  instrument  to  show  any  such  time  had 
passed.  Therefore,  on  this  plea,  the  court  cannot  decide 
what  is  a  reasonable  time  for  the  negotiation  of  this  note. 
It  is  a  fact  which  ought,  under  the  direction  of  the  courts 
to  have  been  submitted  for  the  determination  of  the  jury. 
The  custom  is,  to  consider  these  notes  binding  till  de- 
manded. Admitting,  therefore,  that  the  taking  in  execu- 
tion and  subsequent  discharge  would  have  been  a  satisfac* 
tion  of  the  note,  as  between  Buckle  and  Haskin,  the  poinf 
to  be  tried  is,  when  was  it  negotiated  ?  Was  it  within  a 
reasonable  period  ?  This  was  the  fact  that  ought  to  have 
been  laid  before  the  court  with  all  the  circumstances  which 
would  have  made  it  triable.  Time  and  place  ought  to  have 
oeen  shown.    The  latter,  because  there  ought  to  be  a  place 


i 


ALBANY,  FBBBUART,  1806.  S7G 

Fonnaa  ▼.  HMkin. 

from  whence  the  venu^  would  arise.  6  Mod.  222 ;  8  Salk. 
881.  The  plea  consequently  is  bad  altogether.  It  may  be 
said  that  the  venue  laid  in  the  declaration  cannot  be  de^ 
parted  from.  This,  however,  does  not  supersede  the  neces- 
sity of  laying  a  venue,  though  it  be  the  same.  This  being 
a  defect  in  substance  is  available  of,  though  not  specially 


Biker  J  contra.  The  special  causes  are  not  true ;  [*871] 
therefore,  the  whole  turns  on  the  general  demurrer. 
We  contend,  1.  That  the  acceptance  of  a  bond  or  higher 
security  merges  and  extinguishes  a  note ;  2.  That  the  dis* 
charge  of  the  defendant  from  execution,  by  the  consent  of 
Buckle,  satisfied  the  judgment;  8.  That  the  maker  of  a 
promissory  note  payable  on  demand,  having  satisfied  it, 
may  urge  that  satisfaction  against  a  holder  taking  it  long 
after  made ;  in  short,  that  on  this  point  there  is  no  differ* 
ence  between  a  note  payable  on  demand,  and  one  pay- 
able after  date.  On  the  first  point,  Boades  v.  BameSf  1 
Burr.  9. 


Kent,  Ch.  J.    Go  to  your  third  point 


Biker.  In  Banks  v.  OolweU^  cited  1  D.  &  E.,  Buller,  J. 
in  an  action  by  the  holder  against  the  maker  of  a  promis- 
sory note,  endorsed  eighteen  months  after  it  was  made,  al- 
lowed the  defendant  to  show  the  consideration  was  illegal, 
and  nonsuited  the  plaintiff,  though  no  privity  was  brought 
home  to  him.  This  is  because  a  person  thus  taking  a  note 
receives  it  subject  to  all  the  equities  the  maker  may  be 
entitled  to.  This  principle  is  acknowledged,  in  Chitty, 
114,  to  be  applicable  equally  to  checks  and  bills  payable 
on  demand.  Lord  Kenyon,  in  Boehm  v.  Sterling,  7  D.  & 
E.  480,  admits  he  once  thought  there  was  a  distinction,  in 
this  respect,  between  paper  payable  on  demand,  and  that 
which  is  so  after  date ;  but,  he  adds,  "  on  further  conside- 
ration, I  do  not  think  that  distinction  well  founded.''    In 
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Hashin  v.  Seaman^  (since  reported  2  Johns.  Cas.  195)  Janu- 
ary, 1801,  this  court  recognized  the  same  doctrine.  The 
only  difference  between  the  cases  is,  that  the  one  cUed  was 
on  a  sealed  note.  As  to  the  venue  the  exception  cannot 
liold. 

Harison^  in  reply.  Where  the  instrument  is  payable  on 
demand,  the  negotiation  must  be  attended  with  suspicious 
circumstances,  even  though  the  transfer  be  long  after  the 
date,  in  order  to  allow  of  any  equities  against  the  holder. 
If  the  paper  be  payable  after  date,  the  time  for  which 
drawn  being  expired  is  in  itself  a  cause  for  suspicion.  It 
is  from  thence  to  be  presumed  the  bill  or  note  has  been 
dishonored.  When  the  payment  is  on  demand,  this  im- 
plication cannot  arise  on  the  face  of  the  instrument,  and 
circumstances,  therefore,  must  be  called  in.  In  the  case 
before  Buller,  J.,  which  was  only  a  nisi  prius  decision,  the 
judge  told  the  jury  they  ought,  from  the  evidence,  to  pre- 
sume against  the  plaintiff.  (Buller,  J.  nonsuited  him.) 
With  the  distinctions  now  laid  down  all  the  English  au- 
thorities will  be  reconciled.  Had  there  been  a  verdict, 
then  indeed  the  objection  as  to  the  want  of  a  venue 
[*872]  *would  not  hold.  But  as  this  is  a  case  of  de- 
murrer, it  is  not  helped  by  the  statute  of  jeofails, 
and  must  be  fatal  against  the  defendant. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
two  objections  to  this  plea,  which  require  consideration, 
are,  1.  That  the  plaintiff  being  an  innocent  endorsee  with- 
out notice,  is  not  affected  by  the  transactions  which  took 
place  between  Buckle  and  the  defendant ;  2.  That  there  is 
no  venue  in  that  part  of  the  plea,  alleging  the  time  when 
the  note  was  negotiated.  As  to  the  first,  it  is  a  general 
rule,  that  a  note  payable  on  demand  must  be  presented  for 
payment  within  a  reasonable  time,  or  it  will  be  considered 
as  a  note  out  of  time,  and  dishonored.     Chitty,  114, 146.(a) 

(a)  What  shall  b?  a  reasonable  time  depends  on  the  circumstances  of  the 
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What  is  a  reasonable  time  is  a  question  of  law^  if  the  facta 
be  agreed  on.  Tindal  v.  Broumj  1  D.  &  E.  168.  In  the 
present  case  we  are  to  assume  it  as  a  fact,  that  the  note  was 
not  negotiated  to  the  plaintiff  until  after  the  first  of  Jann- 
ary,  1795 ;  or  near  eighteen  months  from  the  period  when 
it  was  given*  This  fact  is  averred  in  the  plea,  and  of 
course  admitted  by  the  demurrer.  This  lapse  of  time 
must  clearly  be  considered  as  placing  the  note  in  the 
situation  of  one  due,  and  dishonored,  and  as  imposing  on 
the  endorsee  the  same  risk.  No  person  of  common  pru- 
dence will  take  such  a  note  without  inquiry  concerning 
the  occasion  of  its  being  so  long  outstanding,  and  it  is  in- 
umbent  on  him  to  satisfy  himself  that  it  is  good.  He 
ukes  it  on  the  credit  of  the  person  from  whom  he  receives 
it  The  case  of  Banks  v.  Colwell^  cited  in  8  D.  &  E.,  is  in 
point.  The  judge  in  that  case  allowed  the  maker  to  im- 
peach the  consideration  as  being  a  note  negotiated  after  it 
was  due,  and  sufficiently  suspicious  to  throw  the  risk  on 
the  endorsee.  This  decision  of  Duller,  J.  was  cited  and 
sanctioned  by  the  court  of  K.  B.  in  the  case  of  Brcvni  v. 
Daviesj  8  D.  &  E.  80.  If  the  defendant  here  be  allowed  to 
set  up  the  same  defence  as  he  would  have  done  if  Buckle 
was  the  defendant,  the  facts  stated  in  the  plea  constitute  a 
valid  defence.  They  are  embraced  by  the  decision  of  this 
court,  in  the  case  of  Seaman  v.  Haskin^  January  term,  1801, 
in  which  a  plea,  containing  the  same  facts  in  substance  was 
held  good.  It  was  there  determined,  that  as  a  cestuy  que 
trusi,  had  affirmed  the  trust,  accepted  the  judgment  in  satis- 
faction of  his  debt,  and  exercised  the  power  of  it  by  charg- 


caso.  Where  a  note  payable  on  demand  to  order  was  made  in  England,  and 
the  maker  removed  to  this  state,  it  was  held  that  a  transfer  and  action 
brought  within  a  year  was  not  such  a  lapse  of  time  as  place  the  instrument 
in  the  situation  of  a  dishonored  note.  Hendricks  v.  JudaJi^  1  Johns.  Rep. 
319.  But  where  a  m^te  was  drawn  in  this  state  payable  to  bearer  on  demand, 
and  negotiated  two  months  and  a  half  after  its  date,  the  period  was  raled 
laffl^sient  to  let  in  the  equities  of  the  maker  against  tlie  payee,  as  a  dufcuoe 
\d  an  action  by  the  endorsee.    Lotee  v.  Dunkin^  1  Johns.  Rep.  70. 
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log  the  defendant  in  execution,  and  afterwards  diacharging 
him,  the  assent  of  the  trustees  was  to  be  intended, 
[*S73]  On  the  second  point,  that  the  want  *of  a  venue  io 
that  part  of  the  plea  which  avers  the  time  of  the 
endorsement,  is  a  defect  in  substance,  and  bad  on  demurrer, 
without  being  specially  assigned,  we  are  of  opinion  it  is,  in 
the  present  case,  but  matter  of  form ;  because  the  plea  can* 
not  vary  from  the  place  in  the  declaration,  when  the  nature 
of  the  defence  does  not  otherwise  require  it.  S  Lev.  118 ; 
Com.  Dig.  tit  Pleader,  E.  4.  As  the  defendant  must, 
therefore,  have  followed  the  venue  of  the  plaintiff,  it  ap- 
pears to  me  it  can  only  be  matter  of  form,  and  is  not  es- 
oential  to  the  right  of  the  case,  on  which  depends  the  dis- 
tinction between  matter  of  form  and  matter  of  substance^ 
Hob.  288.  Judgment  ought,  therefore,  to  be  for  the  de- 
fendant 

Hariaon.  We  have,  then,  to  ask  leave  of  the  court  to 
withdraw  the  demurrer  and  take  issue  on  the  fact 

Kent,  Ch.  J.  Take  it ;  .for  it  is  allowable  in  all  cases 
where  the  demurrer  is  not  frivolous,  if  applied  for  in  the 
same  term. 

Judgment  for  the  defendant,  with  leave  to  withdiaw 
the  demurrer  and  plead  issuably. 


PoMROY  against  Preston. 

This  oonrt  wQl,  on  motiocv  order  a  writ  directing  the  jadgea  of  the  oommoa 
pleaa  to  oome  in  and  acknowledge  their  seala  to  a  bill  of  exceptions 

In  error  on  a  bill  of  exceptions  from  the  common  pleaa 
The  plaintiff  had  not  assigned  errors,  and  after  the  return 
of  a  scire  facias  guare  executionem  non^  moved  for  leave  to 
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take  out  a  writ,  ordering  the  judges  of  the  court  below  to 
come  in  and  confess  or  deny  their  seal,  and  that  in  the 
meantime  all  proceedings  by  the  defendant  should  be 
stayed.  Ordered  accordingly,  and  that  the  judges  appear 
at  the  City  Hall  of  the  city  of  New  York,  on  the  first  day 
of  next  term.(a) 


Van  Doren  against  Walker. 

If  it  appear  lh>m  a  return  to  a  cerUorari  that  the  J017  retired,  and  nothing 
18  said  about  a  constable's  being  sworn  to  %ttend  them,  it  is  a  fatal  omis- 
sion, not  to  be  supplied  bj  intendment 


In  Error  on  certiorari. 

Oady^  for  the  plaintiff.  The  return  does  not  state  that 
any  constable  was  sworn  to  attend  the  jury,  though  it  is 
evident  they  retired. 

Van  Vechten,  contra.    As  no  improper  practice 
is  alleged,  *and  it  does  not  appear  a  constable  was    [*874] 
not  sworn,  the  court  will  intend  it  was  done. 

Per  Curiam.  As  nothing  is  said  about  a  constable's 
being  sworn,  or  having  charge  of  the  jury,  the  court  can- 
not supply  it  by  intendment.  There  are  no  words  in  the 
return  to  intend  by.  We  might  as  well  intend  an  issue 
joined,  or  a  venire  when  nothing  is  stated.  The  justice 
must  state,  as  the  writ  requires  him,  all  his  pix)ceeding8, 
the  whole  history  of  the  suit.  When  a  proceeding  so  es- 
sential is  omitted,  we  cannot  consider  it  as  done. 

Judgment  reversed. 

(a)  See  toL  1,  671,  Tfte  People  y.  Judges  of  0.  K  for  Waakim/g^  Chmi^ 
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Low  ▼.  Hallett 


Low  affUihst  HaLlett. 

In  an  action  for  use  and  occupation,  th6  court  will  change  the  vmue  to  the 
comit}^  where  the  house  isi'if  all  the  defendant^  witoeflses  raslde  there 
and  the  pluintiir  do  not  show  he  has  anj,  as  the  aetion  is  foonded  on 
priyity  of  contract,  and  is  transitory  in  its  nature. 


On  a  motion  tacfaange  iht  venue  from  New  York  to 
Ontario,  in  an  action  for  use  and  occupation,  the  defendant 
swore  all  his  witnesses  resided  in  the  latter  countj,  where 
the  house  was  situated. 

'SdjffyiianteAg^\iithe^  Was  transitory,  and 

on  an  affidavit  by  the  plaintiff,  stating  his  case  to  rest  on 
written  receipts,  and  an  agreement  executed  in  New  York. 

Per  Ouriam.  Take  the  effect  of  your  application.  The 
papers  may  be  more  easily  transfett*ed  to*  Ontario;  than  the 
witnesses  cahied  to  New  York.  The  plaintiff  does  not 
show  he  has  a  single  witness  where  his  venue  is  laid,  and 
the  action  being  founded  in  privity  of  contract^  not  of 
estate,  is  of  course  transitory. 

Motioti  gra'nted. 


Sfenger  against  Hulbert. 

Jhi'»tnB8ltoi9r?aoti«n  the  defendant  is  entitled  toohange  the  veima  to  where 
.    his  witnesses  reside^  unless  the  plaintiff  show  he  has  witnesses  else whersu 

SiMOKDS  moved  to  change  the  venue  to  Onondaga,  on 
affidavit' by  the  defendant,  that  witnesses,  which  his  conn- 
*m\  advised  were  material  for  him,  resided  there. 
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WiUiamB,  contra.    The  action  is  for  goodd  sold  and  dfh 
livered  in  Hudson,  where  the  plaintiff  lives. 

Per  (htriam.  Here  is  special  matter  in  addition  to  the 
oommon  affidavit,  and  in  such  a  case,  nnless  the  plaintiff 
will,  hf  affidavit,  state  that  he  has  one  or  more  witnesses 
restdTDg  elsewhere  than  in  the  county  where  the  venve  is 
moved  for,  the  court  will  order  it  to  be  changed.  It  is  just 
and  reasonable,  where  the  plaintiff  has  no  witnesses  out  of 
the  county  where  the  venue  is  moved  for,  that  we 
should  grant  the  application  *even  though  the  [*S76j 
action  be  goods  sold  and  deUveied|  or  other  tran* 
fitoiy  matter. 

Venue  chanp:ed. 


WlIiBKB  against  DAT. 

la  eiTor  on  eerHorarif  the  costs  of  onlj  the  general  assignment  to  be  allowed. 
If  the  error  be  fVom  a  clerical  mistake  in  transcribing,  and  it  be  assigned 
Ibr  error,  but  the  defendant  do  not  apply  to  amend  till  after  argument,  It 
win  QOk  be  allowed  wtthont  payment  of  cost8.(a) 

Sdconbs,  for  the  plaintiff.  A  rule  was  last  term  ordered 
to  show  -cause  against  the  amendment  allowed  in  August 
Isat  Ante,  p.  139.  But  on  search  no  rule  has  been  en* 
tered-;  am  I,  then,  to  show-  eausC'  against  what  does  not 
exist? 

Par  Curiam.  We  remember  that  a  rule  was  granted, 
and  yoa  yourself  cannot  have  forgotten  it,  Oaufle,  there* 
fore^  most  be  shown. 

Shnonda.    By  the  decision  of  Augosti  the  court  pro- 
»8eemfe^ll6^iL((a.) 
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nounced  the  error  for  which  tbej  reversed  the  judgment  to 
bo  matter  of  substance.  The  determination,  then,  has  been 
on  the  merits,  and,  therefore,  neither  bj  the  statute,  nor 
the  common  law,  can  an  amendment  be  allowed.  Wood' 
man  v.  Inwen^  Barnes,  9 ;  Saunders  v.  Lenori,  3  Salk.  81, 
is  in  point.  In  error  from  the  court  of  Northampton,  the 
record  removed  yrss  proeceptum  fait  instead  oiproecqptumtsi 
in  the  venire^  and  messes  instead  ot  mists  The  draft  below 
was  right,  but  as  it  was  only  a  private  paper,  the  court  re- 
fused to  amend  the  record  by  the  draft,  though  it  was,  .*ut 
in  the  present  case,  sworn  to  be  right  below.  Phi^ps  v. 
Huish^  Cro.  Jac.  IS,  shows  that  misprision  in  substance  iff 
not  amendable.  IF,  however,  it  be  ruled  otherwise,  then 
all  costs  must  be  allowed.    Foster  v.  BlackweUf  Barnes,  7 

Oold,  contra.  The  courts  have  in-  modern  days  been 
very  liberal  in  amendments,  and  have  allowed  them  after 
argument  and  judgment  on  the  point  agitated.  Tippet  v. 
May,  1  Bos.  k  Pull.  411 ;  Griffiths  v.  Eyles,  ibid.  413 ;  De 
Symonds  v.  Shedden,  2  Bos.  &  Pull,  158 ;  Morris  y.  Langdak, 
ibid.  284 ;  Brigden  v.  Parkes,  ibid.  424 ;  Sliarp  v.  Stacye, 
Barnes,  5;  Mayo  v.  Archer^  1  Stra.  518;  even  in  case  of  a 
special  verdict  Smith  v.  Fuller,  2  Stra.  786.  Wherever 
there  is  any  thing  to  amend  by,  the  court  will  permit  the 
amendment  asked.  Oreen  v.  Rennet,  1  D.  &  E.  782.  Its  allow* 
ance  is  in  the  discretion  of  the  court.  This  is  a  proper 
case,  for  the  assignment  is  in  a  matter  known  to  be  untrue; 
not  arising  on  the  facts,  but  on  transcribing  the  record,  and 

afl«r  ceritorari  brought.  It  appears,  therefore,  that 
[*376]     when  it  was  sued  out  *there  was  no  actual  error. 

The  favor  of  the  court  will  not  surely  be  denied 
in  a  oase  originally  right;  which  continued  so  when  the 
plaintiff  took  his  exceptions,  and  is  become  otherwise  only 
by  an  ex  post  facto  circumstance,  never  relied  on,  nor  even 
contemplated  by  him. 

Kent,  Ch.  J.  What  do  you  say  as  to  the  costs  why 
they  should  not  be  paid  up  to  this  day  ?    The  amendment 
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tuxAurly  ordered  said  nothing  as  to  thenu    Ton  have  made 
an  incorrect  return.    Your  excuse  is  that  it  was  a  mistake 
Is  this  a  reason  for  not  paying  costs  up  to  this  time  ?  Sup 
pose  the  question  had  arisen  in  August  term. 

Oold,  I  readily  agree  that  amendments  are  generally  on 
payment  of  costs.  But  circumstances  create  exceptions. 
In  Cromwell  v.  Chrwinsden^  1  Ld.  Baym.  335,  the  formal  con 
elusion  of  a  special  verdict  was  rectified  without  costs. 
Where  justice  and  equity  is  against  the  party  wishing  tc 
avail  himself  of  an  error,  costs  are  remitted.  Therefore, 
where  to  a  sham  plea  the  plaintiff  filed  a  bad  replication, 
an  amendment,  without  costs,  was  allowed  after  demurrer 
argued.  Solomons  v.  Zyon,  1  East,  869.  It  was  done  in 
De  Symonda  v.  Skedden^  2  Bos.  &  Pull.  168,  and  BeU  v.  De 
Ooaia^  ibid.  446,  though  no  such  special  reason  existed.  The 
only(a)  reason  why  dbsts  are  given,  is  on  a  supposition  that 
there  was  error  when  the  writ  was  sued  out.  Wilkinson  v. 
Meyer^  8  Mod.  282.  As  that  was  not  the  case  costs  ought 
not  to  be  allowed. 

Simonds^  in  reply.  The  whole  reliance  as  to  being  ex- 
cused costs,  is  on  the  defendant's  having  made  a  correct 
draft.  Suppose  a  correct  plea  drawn,  and  an  iosufiicient 
one  filed,  would  it  prevent  costs  on  a  demurrer,  that  the 
defendant's  counsel  had  a  good  draft  at  home  ?  He  ought 
to  look  at  what  is  on  file.  Besides,  the  record  shows  this 
error  was  assigned  twelve  months  before  the  case  was 
argued.  Why  did  not  the  defendant  then  move  to  amend? 
If  the  inattention  of  the  defendant  give  occasion  for  error, 

(a)  By  the  common  law  amendments  were  allowed ;  but  then  the  partj 
was  to  pay  a  fine  for  leave  to  amend,  (like  a  fine  pro  UemtUa  eoneordandQ  an 
amercement  being  due  to  the  king  for  ill  pleading.  By  the  statute  of  Marl- 
bridge  it  WHS  enacted,  that,  de  ccbUto  finea  turn  eapianJtur  pro  pulchre  plaei- 
tando;  that  is,  for  leave  to  amend  yitious  pleading ;  as  therefore  the  statute 
took  away  the  fine,  but  the  grievance  was  still  the  same  to  the  opposite  side, 
which  before,  on  the  principle  of  nemo  his^  pro  eodem  deUeto,  puniri  debetf 
received  no  compensation,  it  was  held  but  reasonable  to  give  costs  whcB 
the  offenoe  would  otherwise  go  unpunished 
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It  can  be  rectified  only  at  his  expense. .  In  Bees  v.  Morgan^ 
8  D.  &  E.  S49,  the  defendant  in  replevin,  after  a  Yerdict  for 
him,  and  damages  to  the  amount  of  the  rent  claimed  in  hia 
cognizance,  neglected  to  have  found  either  the  araoant  of 
the  rent  in  arrear,  or  the  value  of  the  cattle  distrained ; 
this,  as  being  the  inevitable  consequence  of  the  verdict, 
was  permitted  to  be  amended  by  entering  a  judgment  pro 
retomo  habendo.  The  court,  however,  ordered  it  on  pay- 
ment of  costs.  Such,  it  is  presumed,  must  be  the  decision 
here. 

[*377]  *Per  Curiam.  We  think  the  justice  ought  to 
have  leave  to  amend  his  return,  in  respect  of  the 
oath  administered  to  the  constable  who  bad  charge  of  the 
jury.  This,  however,  though  on  payment  of  costs,  must  be 
of  those  on  the  general  assignment  of  errors  only,(a)  and  of 
the  costs  subsequent  to  that  assignment  down  to  the  giving 
of  the  opinion  of  the  court  in  August  last  In  making  up 
the  paper  books,  therefore,  costs  on  the  general  assignment 
of  errors  are  to  be  allowed,  rejecting  the  long  list  of  the 
other  errors  assigned.  But  as  the  defendant  has  given  oo- 
casiou  for  this  application,  the  plaintiff  may  discontinue 
without  costs;  neither  party  to  have  any  costs  against  the 
other  on  the  mo  tions  to  amend.(&) 

Bule  absolute. 


Bbakdt,  ex  dem.  Walton,  againsi  Oodsn 

Prioritj  of  argamenl 

It  was  ruled  in  this  cause  that  if  a  public  officer  inform 
the  court,  that  the  situation  of  a  county  is  such  as  to  r» 

(a)  This  was  oflerwards  taxed  by  Kent,  G.  J.,  at  4  folio. 
(6)  That,  It  is  presumed,  means  since  August 
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quire,  for  the  sake  of  the  peace  of  the  people,  a  deciaioii  on 
the  point  contained  in  a  case,  it  will  take  preference  of  all 
others  on  the  calendar* 


Bbsyort  against  Saybs  and  Hubd. 

If  an  inquest  be  taken  while  the  pavtiee  are  endeavoriDg  to  oomprpmiae^  in 
ooDaequenoe  of  a  meetiag  appointed  for  that  puipoae^  it  will,  ho  aet  aaide. 

BoYB  moved  to  set  aside  the  inquest  taken  in  this  (iause, 
on  an  affidavit,  stating  that  the  day  on  which  the  cause  was 
set  down  for  trial,  one  of  the  defendants,  who  was  merely 
a  surety  for  the  other,  sent  a  message  to  the  plaintiff,  by 
which  he  requested  a  meeting,  to  settle  the  suit  if  possible, 
in  consequence  of  which  an  appointment  was  made  for  the 
evening,  in  order  to  try:  to  comprDmiae,:  but  dnriiig  the 
coarse  of  the  day  the  inquest  was  taken. 

jRar  OurianL,;  Take  your  lOQtiou.^..     . 

Inquest  set  asider 


■»*■ 


AN0NYH017& 
IfotkmonaiJTnloiiaplaaUlmthationaftivoloiiBdemiiRflR.  f 

It  was  roled  that  a  motion  to  overrule  a  frivolous:  plea, 
and  be  at  liberty  to  enter  a  de&alt  as  if  no  pl^.  b^  beten 
filed,  has  the  same  preference  as  mot'ons  on  frivolous  do- 
munen. 
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[*878J  *Steinbach  against  OaDEK. 

A  case  is  not  ready  for  argament  if  the  points  be  not  in  writing,  and  li  onlj 
orally  stated,  the  court  will  not  soflTer  it  to  be  brought  on. 

In  the  case  made,  the  points  relied  on  were  not  specified, 
but  merely  stated  by  the  opening  counsel. 

Per  (htrtam.  You  are  not  entitled  to  bring  on  the  ai^gn- 
ment  The  points  should  have  been  reduced  to  writing, 
and  this  not  merely  for  the  benefit  of  the  court,  but  of  all 
parties. 


Tub  Mayor  and  Corporation  of  New-York  againU 

Sands. 

If  a  defendant  petition  the  mayor  and  corporation  of  New  York,  for  relief  in 
a  suit  by  them  on  a  penal  ordinance^  during  the  pendency  of  which  a 
defiralt  and  judgment  thereon  be  entered,  they  will  be  set  aside^  especially 
if  any  thing  like  merits  appear. 

Pendleton  moved  to  set  aside  a  default  and  judgment 
obtained  on  a  j)enal  ordinance  by  the  corporation  of  the 
city  of  New-York,  directing  the  defendant,  as  owner  of  cer- 
tain vacant  lots,  to  fill  them  up.  The  afiidavit  read  denied 
his  being  owner.  It  also  set  forth  that  the  defendant  had, 
on  that  ground,  applied  by  petition  to  be  relieved,  but  be- 
fore any  answer  was  given,  and  whilst  the  application  was 
pending,  the  default  and  judgment  were  entered. 

Hariaon  contended  that  as  the  proceedings  were  regular, 
the  petition  ought  not  to  have  the  effect  of  suspending  them. 
The  fact  relied  on,  as  an  excuse,  was  a  legal  defence,  and 
mifi^ht  have  been  pleaded  if  true. 


ALBANY,  FEBRUARY,   1806.  878 

. — I  ■ 

Patrick  y.  HaUetc 

Per  Curiam,  The  proceedings  complained  of  took  place 
while  a  petition  was  pending,  and  there  is,  therefore,  some- 
thing of  surprise.  In  addition  to  this,  there  are  in  effect 
merit3  disclosed.  Let  the  default  and  judgment  be  set 
aside. 

Motion  granted. 


Patrick  against  Hallett  and  Bowne. 

There  nmj  be  jadgment  as  in  caae  of  nonaait  for  not  proceeding  to  a  eeoond 
triaL  A  misapprehension  of  the  practice  on  a  point  not  settled  will  ezcoM 
ftora  the  usual  costs  on  stipulating. 


MonoN  for  judgment  as  in  the  case  of  nonsuit  for  not 
going  to  trial. 

IXffga,  resisted,  because  the  cause  had  been  once  tried, 
and  our  act,  (1  Bev.  Laws,  868,)  being  like  that  of  the 
English,  required  the  same  construction,  under  which  it 
was  held  a  plaintiff  could  not  be  nonsuited  for  not  trying  a 
second  time.    If  we  are  wrong  we  are  ready  to  stipulate. 

Per  Curiam.  We  have  no  doubt  of  the  power  of  the 
court  to  nonsuit  on  a  second  trial.  A  plaintiff 
who  has  once  tried  *his  cause,  after  which  the  ver-  [*879] 
diet  is  set  aside  and  a  new  trial  awarded,  is  bound 
to  try  again,  and  again,  if  necessary ;  and  if  he  did  not^  the 
defendant  may  apply  for  a  nonsuit.  But  the  English  prac- 
tice has  misled,  and  our  own  hns  not  been  perfectly  settled, 
the  plaintiff  may  stipulate  and  without  costs. 

Motion  denied  on  stipulating  and  costs. 
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Rogers  v.  Garriaon. — Ekhiurt  r.  BeArmMu 


BoGEBS  agianst  Garbibon.    , 

■ 

Thoagh  acsofle  hm  be8i10Q.ittift.dft7  (inBket.ia  New  Tcrk,  ytft  the  jmq 

attendance  of  oounael  to  try  it  maj,  under  circamstanceo^  be  an  ezcnat 
for  not  allowing  judgment,  aa  in  case  of  nonsuit 

This  cause  had  at  last  New-York  sittings  been  set  down 
for  trial  on  the  day  docket,  but  from  some  little  confusion, 
as  to  the  suits  that  would  be  heard  before  the  respective 
judges,  who  separately  at  different  times  presided,  the  coun- 
sel did  not  attend.  A  motion  was  made  for  judgment  as 
in  case  of  nonsuit. 

Per  Curiam,    Stipulate(a)  and  pay  costs. 

Livingston,  J.  I  dissent  from  this,  because  the  only 
U8e  of  a  day  docket  is  f to  enable  the  bar  to  know* what 
cause  will  come  on,  and  it' then  becomes  their  duty  to  at« 
tend.  If  we  allow  of  excuses  of  this  sort,  the  force  of  the 
rule,  in  the  city  of  New-York,  by  whioh  day  dockets  have 
been  established  will  be  totally  done  away..  > 

On  stipulating  and  paying  costs  motion  deaued. 


Ekhabt  against  Deabman.(&) 

If  a  defendant,  before  his  time  to  plead  be  out)  giro  notice  of  notion  to 
change  the  venue,  without  obtaiuing  an  order  to  enlarge  the  time  to  plead, 
or  stay  proceedings,  and  the  plaintiff  for  want  thereof,  enter  a  default,  and 
go  on  to  execute  his  writ  of  inquiry,  be  is  regular ;  but  if  he  donot  intend 
to  oppose  the  motioni  he  waives  his  own  regularly  and  the  irregularity 
of  the  defendant,  and  the  court  will  set  aside  the  default  and  aubsenaeat 
proceedings. 

OsTBANDEB  movcd  to  Set  aside  the  default  and  all  suba^ 

(a)  See  ante,  vol  1,  p.  "T,  n.(I,)  113,  n.(l.) 
(6)  See  vol  1,  p.  2,  marginal  n. 
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quent  proceedings  on  the  following  facts:  On  the  2d  of 
October  the  declaratioa  was  served  on  an  agent.  On  the 
11th,  the  defendant  gave  notice  of  a  motion,  to  be  made 
the  12th  of  Noviember,  for  leave  to  change  the  venne,  but 
oa  the  10th  the  plaintiff  entered  a  default^  and  never  ap- 
peared on  the  12th  to  oppose  the  application,  in  conse- 
quenoe  of  which  the  venue  was  changed  as  of  course*.  . 

Per  Curiam.  The  defendant's  conduct  has  not  been  per- 
fectly regukur.  .He  ought,  according  to.  the  rulea  of  practice, 
to  have  obtained  a  judge's  order  to  enlarge  the  tifiie  ito 
plead,  or  a  certificate  to  stay  proceedings.  But  though 
there  wa3  an  irregularity  in  the  defendant,  and  theplaintifi 
was  correct  in  entering  the  default,  he. has  waived 
both  by  silently  acquiescing  *in  the  event  of  a  [*880] 
motion  which  he  knew: must  he  successful.  By 
not  appearing  his  language:  is,  I  consent  to  the  application* 
If  so,  he  certainly  agrees  <  to  relinquish  the  default,  and 
every  other  advantage; 

Motion  granted.    < 


Palmeb  and  others  against  Mulugak  and  others. 

Ko  motion  oan  be  made  in  a  second  term  for  «o0tB/  to  which  a  partj  mormg 
was  entitled  In  a  former. 

The  court  ruled  that  if  a  party  neglect  applying  in  a 
former  termj  for  all  the  coats  be  was  entitled  to  on  his  then 
motion^  he  waives  those  for  which  he  does  not  ask,  and 
cannot,  in  future  ternii  make  them  the  ground  of  a  subae* 
luent  motion. 
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MaDhattan  Co.  Ljdig. — Shawe  v.  Wilmerden. 


Manhattan  Company  against  Lydic. 

It  is  good  ground  of  opposition  to  a  motion  for  a  struck  jury,  tliat  tbe  affida- 
vit on  which  it  is  made,  does  not  show  wherein  it  is  intricate  or  important* 
« But  if  no  opposition  be  made,  it  is  then  confessed. 

Hoffman  moved  for  a  struck  jury,  on  an  affidavit  stat- 
ing the  case  to  be  intricate  and  important. 

Jones  contended  *that  it  was  defective  in  not  showing 
wherein  the  importance  or  intricacy  consisted. 

Per  Ouriam,  In  all  these  cases  the  court  ought  to  see, 
from  the  facts  laid  before  them,  that  the  cause  is  either 
intricate  or  important,  and  not  submit  themselves  to  the 
opinion  of  the  attorney.  We  want  something  beyond  his 
mere  affidavit  The  words  of  the  statute  require  this.  If, 
indeed,  there  be  no  opposition,  then  the  motion  passes,  aa 
in  other  cases,  of  course ;  because  the  opposite  party  by 
his  conduct  confesses  these  requisites. 

Motion  denied. 


Shawe  against  Wilmerden. 

tf  a  defendant,  after  pleading  the  general  issue,  obtain  his  discharge  under 
the  insolvent  law,  and  his  attorney,  by  mistake,  serve  a  notice  of  giving  it 
in  evidence  at  the  trial,  the  court  will  in  a  stale  cause  give  leave,  on  pay- 
ment of  costs,  to  strike  out  the  notice  and  plead  the  special  n  atter,  as  a 
plea  pfiis  darrein  amtinuance^  but  then  the  plaintiff  will  be  at  liberty  to 
discontinue  without  costs. 


After  pleading  the  general  issue,  the  defendant  ob- 
tained his  discharge  under  the  insolvent  law.  His  then 
attorney,  who  had  long  since  declined  business,  gave  no- 
tice that  he  would  give  this  special  matter  in  ^videnca 
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Kanhattan  Company  t.  Brower. 

The  action  being  now  again  proceeded  in,  application  was 
made  for  leave  to  strike  out  the  notice,  and  plead  the  dis- 
charge, as  the  mistake  of  the  attorney  formerly  employed 
was  the  reason  why  it  was  not  before  done. 

Hariaony  contra.    The  known  rule  is,  that  an  insolvent 
must  plead  his  discharge.    In  the  present  case  it 
ought  to  *have  been  puis  darrein  continiumce.    It    [*S81] 
is  a  defence  stricti  juris^  and  not  to  be  &vored. 

Per  Onriam.  Let  the  defendant,  on  payment  of  costs, 
have  leave  to  withdraw  his  notice  and  plead  the  special 
matter ;  the  plaintiff  to  be  at  liberty  to  discontinue  with- 
out  costs. 

Motion  granted.(a) 


Manhattan  Company  against  Bbower. 

That  a  cause  was  not  on  the  day  docket  for  the  sittings  in  New  York,  is 
matter  of  excuse  on  a  motion  for  judgment  as  in  case  of  nonsuit,  and 
must  come  from  the  plaintiff  on  affidavit 

Hoffman  objected,  on  a  motion  for  judgment  as  in  case 
of  nonsuit  for  not  proceeding  to  trial  at  the  New  York 
sittings  according  to  notice,  that  the  affidavit  did  not  state 
the  cause  to  have  been  on  the  day  docket  This  he  con- 
tended ought  always  to  be  shown,  because  unless  so  placed 
it  could  not  come  on,  and  the  plaintiff,  therefore,  could  not 
be  in  default. 

(a)  The  rule  is,  that  where  a  defendant,  before  judgment,  shows  to  tlie 
ooart  that  he  has  obtained  his  discharge  under  an  insolvent  law,  he  will, 
though  bj  strict  practice  too  late  in  his  application,  be  permitted  to  plead 
it,  on  paying  costs.  Broome  y.  Bearddey^  3  Caines'  Rep.  172 ;  President  and 
Directors  of  the  Merchants'  Bank  v.  Moored  %  Johns.  Rep.  294 ;  see  Lackey  S 
Briggs  v.  M^DonaH  1  Caines*  Rop.  117,  n.  (a.) 
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Smith  V.  Ohaetham.*— Koy  t.  Cloagh. 

Per  Cfurianu    Its  not  being  on  the  day  docket  is  mattet 
of  excuse,  to  come  from  the  plaintifl^  and  appear  bj  affi-  ' 

davit 

Motion  granted 


Smith  against  Cheetham. 

Kokion  fbr  irregolarity  in  a  Jury,  is  a  non-enamerated  motioo. 

It  was  ruled  in  this  cause-  that  an  application  to  set  aside 
a  verdict  for  irregular  conduct  in  a  jury,  is  a  non-enume- 
rated motion. 


KoY  against  Clough. 

IT  an  attomej  from  sadden  indispositioD,  cannot  attend  the  execution  of  a 
writ  of  inquiry,  the  court  will,  on  terms,  set  it  ^de,  especial]/  if  th^ 
damages  be  excessive. 

The  attorney  in  this  cause,  from  a  sudden  and  danger- 
ous illness,  (see  Jackaon  v.  Brown^  vol.  1,  152.  S.  P.  as  to 
trial  at  circuit,)  was  unable  to  attend  the  execution  of  the 
writ  of  inquiry,  in  consequence  of  which  the  plaintiff's  at- 
torney was  requested  to  postpone  the  execution  of  it,  but 
he  refusing  to  dfo  this,  went  on  and  executed  the  writ, 
upon  which  pretty  smart  damages  were  given.  Applica- 
tion was  now  made  to  set  aside  the  inquisition. 

Per  Curiam.  The  inability  of  the  defendant's  attorney 
to  attend  the  execution  of  the  writ,  and  the  defendant 
himself  having  no  notice  of  the  day,  are  reasons  for  setting 
aside  the  inquisition,  especially  as  the  damages  aie  rather 
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t^-m-^-^li^^-^^' 
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JilckBon  ▼.  Demarest 


excessive.  But  ds  the  defeiidant's  ^default  is,  in  some  de- 
gree, a  confission  of  the  plaintiff 'sright^  the  rule  can  be 
otAj  on  the  defondant^s  consenting  that  the  judgment  on 
the  inquisition  shall  be  entered  as  of  this  term. 

Motion  granted. 


♦Jackson,  ex  dem.  F.  and  E.  Goose  and  Brown,    [*882] 

against  Demarest. 

After  a  lessee  has  quitted  the  premises  demised,  without  proof  of  erer  having 
paid  rent,  and  after  a  14  jeare'  possession,  under  conyejances  from  a 
lessor  who  had  a  right  to  enXsfr  in  de£uilt  of  payment,  a  demand  and  re- 
entry"  will  be  presumed. 

Ejectment  for  lands  in  Montgomery,  in  which  a  ver« 
diet  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  on  the  following  case: 

In,  April  177S,  Jelles^Fonda  demtsed  to  Frederick  Gk)ose, 
and  Elizabeth,  his  wife,  and  their  heirs  forever,  the  pre- 
mises in  question,  T^nt  free  for  the  first  eight  years,  reserv* 
ing  from  thenceforth  fbrever  thereafter,  an  annual  rent  of 
six  pounds,  with  a  power  of  re-entry  in  case  the  same 
should  be  unpaid  for  twenty-one  days  after  due. 

Under  this  ledse  Goose '  and  his  wife  entered,  and  con- 
tinued in  possession  till  1778;  when  they  went  into  Canada, 
leaving  the  premises  vacant. 

'  In  M^rbh,  1785,  Fonda,  by  lease  a^nd  release,  conveyed 
a  large  tract  of  land;  including  that  in  dispute,  to  Daniel 
Oam^bell,  who,  in'  1789,  demised  it  to  Robert  Kason,  un- 
der whbm  the  defendant  claimed. 

At  the  trial  there  was  no  proof  that  Gbose  had  ever  paid 
any  rent^  or  that  any  person  had  ever  been  in  possession 
tmderhxih  after  he- went  la  Canada;  nor  was  there  any 
testimony  that  Fonda,  *6rOAnipbel!,  had  ever  demanded 
the  rent,  or  made  any  entry  for  non-payment  of  it 
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Jaokaon  ▼.  Demarest 


(hdy^  for  the  plaintiff.  We  have  to  contend  that  them 
was  no  abandonment  of  the  possession,  and  that  the  non- 
payment  of  rent  could  not  of  itself  work  a  forfeiture  of  the 
lease.(a)  On  the  first  point  the  case  is  conclusive.  It  does 
not  appear  that  the  lessor  of  the  plaintiff  ever  quitted  the 
possession  so  as  to  leave  it  vacant.  But  if  he  did,  an  en- 
try by  the  lessor  ought  to  be  shown  before  he  could  pass 
any  title  to  a  third  person.  1  Dyer,  7,  a.  The  breach  of 
the  condition  gave  only  a  right  to  re-enter.  Chickkys 
OasCj  ibid.  79,  a.  But  even  this  could  not  be  exercised 
without  a  previous  demand  of  the  rent,  notwithstanding 
the  clause  reserving  the  rent  does  not  specify  that  any  de* 
mand  is  to  be  made.  Browning  v.  Beston^  Plow.  130. 
Malhry^s  Oase,  6  Rep.  111.  MoUneuxy.  MoUneiix^  Cro.  Jac. 
145.  NewdigcUe^s  Case,  1  Dyer,  68,  b.  None  is  shown  to 
have  been  made,  and  therefore  Fonda  had  no  authority  to 
convey. 

Van  Vechien  and  Badcliff,  contra.  After  a  lapse 
[*88S]  of  so  many  *years,  a  demand  must  be  presumed, 
as  the  possession  has  been  in  conformity  to  the 
title  of  the  defendants.  Bead  v.  Brookman^  3  D.  &  E.  169, 
and  the  cases  cited  there.  Vandyck  v.  Vanbeuren  A  Vos- 
burg,  1  Gaines'  Rep.  84.  Denn  v.  Barnard,  Cowp.  595. 
In  Ja/Jcson,  ex  dem.  Smith,  v.  Wilson,  in  this  court,  to  sup- 
port the  title  of  a  landlord  who  had  acquired  the  posses* 
sion,  after  a  judgment  against  his  tenant,  an  affidavit  of 
an  insufficiency  of  distress  and  a  writ  of  possession  were 
presumed,  and  that  he  had  entered  according  to  his  right 
under  the  judgment.  So  in  Bergen  v.  Bennett,  1  Caines'  Cases 
in  Error,  after  16  years'  possession,  it  was  presumed  that 
the  proceedings  under  the  act  concerning  mortgages  were 
regular. 

(a)  There  was  a  further  point  made,  as  to  adrerse  holding.;  bat  as  it  WM 
pot  noticed  by  the  oourt^  it  ia  not  neoeesary  to  specif/  it,  or  detail  the  aiga 
ments  used. 
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Knapp  ▼.  Onderdonk. 

Oady  and  BmM^  in  reply.  It  is  conceded  this  case  does 
not  rest  on  fact^  bat  on  presomptions ;  and  to  warrant 
them,  there  most  be  a  string  of  presumptions.  Had  there 
been  a  demand  of  rent^  there  might  have  been  a  presump- 
tion of  an  entry :  for  presumptions  must  arise  from  facts. 
Here  we  are  to  presume  facts  to  make  presumptions :  1. 
That  rent  was  demanded ;  2.  That  there  was  an  entry.  If 
the  demand  was  established,  the  rest  might  be  presumed ; 
not  otherwise. 

ExNT,  Ch.  J.  The  lessor  and  his  &mily  abandoned  the 
premises  in  1778.  In  1785,  the  landlord  had  a  right  to 
re-enter  for  non-payment  of  rent,  and  he  ihsa  sold  the  land. 
In  1789,  Eason,  under  his  title  takes  possession.  Here^ 
then,  is  certainly  14  years'  possession,  and  after  that  we 
will  presume  a  regular  re-entry  at  common  law.  Be-entry 
is  a  matter  in  pais,  and  not  of  record.  In  the  case  cited 
against  Wilson,  which  was  determined  in  January  term, 
1808,  an  affidavit  of  arrears  was  presumed.  In  the  authority 
from  the  court  of  errors,  the  notice  from  the  mortgagee 
was  presumed  to  have  been  regular.  Judgment,  therefore, 
must  be  for  the  defendant. 

Judgment  for  the  defendant. 


Kkapp  against  Onderdonk. 

The  ooort  will  not  allow  an  amendment,  In  a  Justice's  return,  In  a  point  con- 
tradicted bj  the  affldayit  of  the  justice  himaell!  espedallj  if  after  Joindei 
he  has  noticed  for  argument  on  errors  assigned. 

Shith  moved  for  leave  to  the  justice  to  amend  his  re 
torn. 

Oainesj  contra.    Independent  of  errors  haying  been  as* 
signed  and  joinder,  the  justice  has  m&de  an  affidavit  con* 
Vol.  IL  69 
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Anonymouil— *M'Ka^  t.  Marine  Ina.  Co. 

tradictiog  the  existence  of  the  fact  in  which  the  amendment 
is  requested.  Besides,  two  notices  of  argument,  on  the 
error  assigned,  have  been  given. 

[*884]  ^Per  Owriam.  There  is  an  evident  hdies.  If 
'  the  amendment  is  necessarj,  it  ought  to  have  been 
applied  for  before  noticed  for  argument  The  plainti£f  in 
error  must  have  known  what  was  necessary  to  support  his 
own  assignment. 

Amendment  denied. 


Anonymous. 

Kf  drcnmatanoes  teod  to  show  a  paper  served  by  being  put  under  a  door  has 
been  received,  tlie  ooort  will,  unless  the  contrary  appear,  presame  it  bai 
come  to  hand. 

The  service  of  the  case  made  in  this  cause  was,  by  put- 
ting, it  under  the  door  of  the  opposite  attorney's  office, 
which  was  loQked,  but  from  the  window's  being  open  when 
this  was  done,  and  being  very  shortly  after  seen  to  be  shut, 
the  plaintiff's  attorney  swore  he  had  reason  to  believe  the 
case  came  to  the  hands  of  the  attorney  of  the  defendant 
From  these  circumstances,  and  their  not  being  contradicted, 
the  court  was  pleased  to  consider  them  as  evidence  of  the 
case  being  received. 


M'Kay  against  The  Marine  Insurance  Company. 

>tf  a  party  has  bad  an  opportunity  of  examining  a  transient  witness,  want  of 
his  testimony  is  no  cause  for  putting  off  a  trial  Absence  of  counsel  is  as 
excuse  for  not  going  to  trial  which  the  court  discountenances. 

The  defendants^  at  the  New  York  circuit,  moved  to  put 
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Felter  ▼.  IfaUiner. 


off  the  trial,  for  want  of  the  testimony  of  a  material  wit- 
ness, who  was  a  transient  person,  and  had  once  been  within 
their  power.  The  court  refusing  to  do  this,  a  verdict  went 
against  them,  in  consequence  of  which,  and  the  absence  of 
their  prindpal  ooniise],  the  defendants  mored  to  set  it 
aside. 

Per  Ouriam,  The  decision  at  the  circuit  was  right. 
Whenever  a  party  has  had  an  opportunity  to  examine  a 
transient  witness,  and  has  suffered  it  to  pass  by,  the  want 
of  his  testimony  is  no  objection  to  going  to  trial.  In  Post 
V.  Wright  and  BfjuAarij  (1  Caines'  Bep.  Ill,)  the  absence 
of  counsel  was  urged  as  an  excuse,  but  the  court  refused  to 
admit  it,  and  we  think  all  excuses  of  that  sort  ought  to  be 
discountenanced. 

Motion  denied* 


Felter  against  Mulliker. 

The  ocrart  will  ord«r  a  Justice  to  amend  hia  return  bj  stating  the  evidence 
of  a  former  trial  for  the  same  cause  of  action. 

Ok  certiorari  The  court  ruled  that  if  there  has  been  a 
former  trial  for  the  same  cause  of  action,  and  a  justice  re- 
fuse evidence  of  it,  he  will  be  ordered  to  amend  his  return, 
by  setting  forth  the  testimony  offered.(a) 

(a)  See  mk,  110^  n-  M 
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Jackson  t.  Parker. — ^Luoei  ▼.  Beekman. 


f*885]     *Jaokson,  ex  dem.  Kemp  and  others,  against 

Parker  and  Brewster. 

After  a  rerdict  for  the  plAintiff,  if  he  neglect  to  make  up  the  record  the  oomt 
will  permit  the  defendant  to  do  it ;  bat  if  he  apply  to  the  ooort  before 
request  made  to  the  plaintiflj  costs  of  the  motion  will  not  be  allowed  on 
either  side. 

Gaines  applied  for  a  rule  ordering  the  plaintiff  who 
had  obtained  a  verdict,  to  make  up  the  record  within  a 
given  time,  or  that  the  defj^ndant  have  leave  to  do  it  for 
him,  as  the  verdict  was  complete  evidence  for  the  de&nd- 
ant  in  a  suit  in  chancery  between  the  same  parties. 

Smith  resisted  the  application,  because  the  defendant  had 
never  requested  it  to  be  done. 

Per  Curiam.  Take  your  rule,  allowing  twenty  days(a) 
for  the  plaintiff  to  make  up  the  record  and  carry  in  the 
roll,  but  without  costs  on  either  side.  Not  to  the  defend- 
ant, because  he  ought  to  have  made  a  request  to  the  plain* 
tiff  before  notice  of  application  to  the  court ;  and  we  re- 
fuse them  to  the  plaintiff  because  he  ought  not  to  have 
come  here  to  resist. 

Motion  granted  nisi^  but  without  costs. 


Lucet  and  others  against  Beekman  and  others. 

The  word  seised  imports  of  a  fee. 

If  a  party  named  in  a  petition,  for  partition,  be  stated  to 
be  seised  of  a  certain  portion,  the  court  will  intend  it  to  be 
of  a  fee. 

(a)  KMelaa  y.  North,  Cole,  49,  four  days  allowed. 
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Anonjmoua. — M'Kensie  t.  WUsoil 


ANOKYHOU& 
Kotioe  by  advertiiiiiig. 

The  oourt  said  that  in  all  cases  where  a  three  montlui 
advertisement  is  required,  a  weekly  notice  is  sufficient. 


M'Ejsnzie  against  WiLSOK. 
Trial  by  record. 

Tbial  by  record  is  a  non-enum€^rated  motion.     See  1 
Gaines'  Bep.  6. 


Mitchell  against  Ingebsoll. 

If  it  appear  diligence  has  beea  used  to  obtain  the  tranacript  in  error,  daring 
a  reaaonable  expectation  of  which  a  de&olt  haa  been  entered  fur  not  aaBign* 
ing  errors,  it  will  be  set  aride  on  payment  of  costs. 

The  rule  for  assigning  errors  having  expired,  the  de 
fendant  entered  a  default  against  the  plaintiff. 

Hopkins  moved  to  set  it  aside,  on  an  affidavit 
stating  that  *the  transcript  had  been  written  for,     [*886] 
and  was,  when  the  rule  expired,  daily  expected. 

Whiting^  contra,  urged  that  an  order  to  enlarge  the  time 
for  assigning  errors  ought  to  have  been  obtained. 

Per  Owriam.  No  laches  is  imputable  to  the  plaintiff.  He: 
had  reasonable  grounds  for  expecting  the  transcript :  leti 
therefore,  the  default  be  set  aside  on  payment  of  costs. 

Motion  granted  on  costs. 
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Ludlow  V.  Hejcraft— Codwise  y.  Hacker. 

I.  ■  ■        I  I  ■  < 

Ludlow  against  Heyoraft. 

A  plea  sent  by  the  posti  will  aave  a  de&olt 

This  was  an  action  against  the  acoeptor  of  a  bill  of  ex- 
change, in  which  the  plea,  having  been  sent  by  the  po8t| 
did  not  arrive  in  time,  in  consequence  of  which  a  default 
was  entered.    See  1  Gaines'  Eep.  67,  n.  (b.) 

Henry  moved  to  set  it  aside,  on  affidavit  that  the  ac- 
ceptance was  conditionaL 

Williams  resisted,  because  it  did  not  appear  to  have  been 
on  the  &ce  of  the  bill. 

Hmry^  in  reply.  It  might  have  been  verbal,  and  is 
sworn  to. 

Per  Curiam.    Take  your  motion  on  payment  of  costs. 

Motion  granted. 


Codwise  and  others  against  Hackeb. 

In  fbture  no  trial  by  proviso  without  preTtous  role  to  bo  obtained  on  utiHo^ 
Counsel  of  the  court  have  privilegeu 

The  defendant  in  this  cause,  without  any  previous  rule 
for  trying  it  by  proviso,  gave  a  simple  notice  that-he  should 
bring  it  on,  but  inserted  a  proviso  clause  in  the  venire.  Under 
these  circumstaces  he  obtained  a  nonsuit  at  the  last  term, 
to  set  aside  which,  application  was  now  made  on  behalf  of 
the  plaintiff,  who  did  not  notice  for  trial ;  the  court,  how- 
ever, refused  the  motion,  in  consequence  of  the  proviso 


ALBANY,'  FBBBXrABY,  IddS.  $84 

clause  being  inserted  in  tbe.i;mire,  but  at  the  same  time 
made  the  following  general  rule :. 

Ordered,  that  hereafter  the  defendant  shall  not  try  a 
cause  by  proviso,  without  a  previous  rule  for  that  purpose, 
to  be  granted  by  the  court  on  the  usual  notice. 


Ik  the  case  of  Thomas  Addis  Emmet,  Esq.,  who  was  ad- 
mitted, in  this  term,  to  the  degree  of  counsellor,  the  court 
determined  that  alienism  was  no  bar  to  admis- 
8ion,(o)  our  statute  *not  requiring  the  oaths  of  [*8f87] 
abjuration  and  allegiance  to  be  administered  either 
to  counsel  or  attorneys,  and  this  court  having,  therefore, 
no  power  so  to  do.  That  the  only  oath  requisite  was  that 
of  office ;  nor  could  they  conceive  how  the  practice  of  ad- 
mitting the  others  nad  crept  in,  unless  trom  the  old  colo- 
nial practice,  under  the  statute  of  18  Wm.  Ill,  c  6,  made 
to  secure  the  crown  against  the  Pretender,  by  the  provi- 
sions of  which  counsellors  and  attorneys  are  enjoined  to 
take  the  oaths  of  allegiance  and  abjuration.  But  by  those 
of  4  Hen.  IV,  c.  18,  from  whence  our  act  is  borrowed,  the 
oath  of  office  only  is  prescribed,  upon  taking  of  which  Mr. 
Emmet  received  his  license. 

N.  B.  It  was  ruled  that  a  counsellor  of  this  court  is  en- 
titled to  privilege,  and  must  be  proceeded  against  by  bill 
as  present  in  court^  and  not  by  writ 


REGULiE  GENiEBALES. 

Obdsbed,  that  in  future  only  the  oath  of  office  be  ad« 
ministered  to  persons  admitted  as  counsel  or  attorney  in 
this  court. 

[a)  See  anU  261,  n.  («^)  00ii#«. 


887  GASES  m  THE  SUPREME  COUBT. 

Beg^ulflB  Gkmenles. 

Obdxbbd,  that  in  error  on  cerUorari  under  the  101  act 
the  plaintiff  be  entitled  to  have  taxed  against  the  opposite 
party,  onlj  for  a  general  assignment  of  error,  special  as 
signments  being  unnecessary,  as  the  court  is  bound  to  d» 
cide  on  the  merits,  and  overlook  the  defects  of  form. 
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PRINCIPAL   MATTERS. 
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ABSENT  DBBTOaa 
8ee  DnnoBfl^  Absoohdzvo  avd  Ab- 


ABSGONDINQ  DBBTOBa 
Bee  DsBiOB8|  ABsooNDixa  and  Ab- 

BINT,  1. 


ACTS  OP  THE  COLONY  OF  THE 
FORMER  LEGISLATURE  EX- 
POUNDED AND  CONSTRUED. 

1.  Act  for  the  more  speedy  reoov- 
ery  of  debta  to  the  value  of  twenty- 
five  dollars,         82,  96,  108,  131,  246 

2.  Act  inoorporatiDg  the  Colambia 
Turnpike  road,  97 

3.  Act  granting  relief  to  certain 
persons  claiming  the  title  to  lands  in 
the  oounties  of  Cayuga  and  Ononda- 
ga, 105 

4.  Act  for  the  forfeiture  and  sale  of 
the  estates  of  persons  who  have  ad- 
hered to  the  enemies  of  this  state,  and 
for  declaring  the  sovereignty  of  the 
people  of  this  state  in  respect  to  all 
property  within  the  same,  164 

5.  Act  of  the  8th  of  January,  1 762, 

169 

6.  Act  to  regulate  highways^    179 


7.  Act  to  reduce  certain  laws  con- 
cerning costs  into  one  statute,  213, 

214,  220 

8.  Acts  of  16th  March,  1766,  and 
10th  February,  1791,  303 

9.  Act  for  the  repacking  and  in- 
speetion  of  beef  and  pork,  312 

10.  Act  for  relief  against  abscond* 
isg  and  absent  debtors,  318 

11.  Act  for  the  amendment  bf  the 
law,  320 

12.  Act  concerning  distresses^  336 


ACTION. 

1.  If  the  agent  of  an  insured  give 
his  own  note  with  an  endorser  for  the 
amount  of  the  premium  on  a  policy, 
and  the  assured  pay  to  the  agent  the 
amount,  deducting  one  per  cent  per 
month  for  the  time  it  has  to  run,  and 
after  this  assigrn  the  policy,  the  as- 
signee^ after  settling  a  total  loss  with 
the  insurer,  and  paying  the  amount 
of  the  note  thereout,  cannot  maintain 
an  action  on  the  money  counts  against 
the  endorser,  nor  is  the  note  impeach- 
able on  the  score  of  usury.  Oovlon 
V.  Chreen  A  LoveU,  163 

2.  A  Cither  cannot  maintain  an  ao- 
tion  for  debauching  his  daughter,  pe* 
quod  servitium  amiait,  if  it  appear  that 
he  connived  at  the  intercourse  with 
his  daughter,  nor  can  he  avail  him- 
self  of  a  custom  of  the  country  for 
persons  courting  to  sleep  lo  together. 
Segar  v.  SUngerkmdf  219 
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See  Ck)N8n>B&ATiox,  1 ;  Goybrnkbnt 
Offiobr,  1 ;  Illegal  Gontraot,  1 ; 

JOINDKR   IN    AonON;     KaLIOIOUS 

Pbosboutiok,  1. 

ACTION  UPON  THE  CASE. 

ft  * 

See  AonoK,  2. 


ADDITION. 

1.  If  a  man  be  known  by  the  ad- 
dition of  junior  to  his  name,  an  in- 
dictment against  him  without  that 
addition  is  not  condusive  that  he  was 
not  the  person  indicted,  if  found  by  a 
special  verdict  that  ho  was  meant,  it 
being  matter  of  fact  on  which  a  col- 
lateral issue  ought  to  be  taken  at  the 
trial  Jackson  ex  dem.  Peilj  v.  Pre- 
vo^  164 


ADJOURNMENT. 

See  Ebbob,  2 ;  JusnoB  of  ths 
Pbace,  2. 


ADJUSTMENT. 
See  Ihsubancx^  10. 


ADMINISTBATOa 
See  Plba  and  Plbadzko,  3. 


ADMISSIONS. 

1.  Admissions  in  a  case  made  are 
Gondudve  against  the  party  makUig 
them.  Vandervoort  and  another  v. 
SmUhf  166 


ADVERSE  POSSESSION. 

1.  Wh«ire  a  decree  of  the  conrt  of 
chancery  has  ordered  partition  in  con- 
sequence of  rights  claimed,  the  title 
of  the  parties  in  favor  of  whom  the 
decree  is  made,  aocmes  on  such  de- 
cree, and  a  possession  previous  to 
that  time  cannot  be  urged  as  an  ad- 
verse possession.  JaUcson  ex  dem. 
Van  J)mberg  and  others,  r,Bradtj  169 


See  ComrxTANCB,  1 ;  Ejbctxbmt,  1. 


ADVERTISEMENT. 
See  PBAoncB,  92. 


AFFIDAVIT. 

See  AiCEMttXENT,  2 ;  Libel,  1 ;  Prao 
TICE,  1,  2,  3.  4,  18,  22,  23,  44^  64| 
61,  66,  68,  84. 


AGENT. 
See  Iksubajtob,  18. 


AOREEMENT. 

See  Ejeotxent,  1 ;  Illegal  CojS' 
TBAOT,  1 ;  Patxent,  2 ;  PRAcnoi^ 
19. 


ALIAS  DICTUa 
See  Bond,  1. 


ALIEN. 
See  Counsel  AND  Cootsbl's  Hakd^  9. 


ALTERATION  OF  VOYAGE. 
See  Inbubancb,  16. 


AMENDMENT. 

1.  Under  special  drcumstancas,  a 
justice*8  return  may  be  amended  af- 
ter errors  assigned.  Schoonmatker  v. 
JVanSf  110 

^  2.  A  justice's  return  may  be  amend- 
ed after  errors  assigned^  argomentand 
Judgment  thereon,  if  it  appear  by 
affidavit  that  it  was  a  derioal  mistake. 
Dayy.  WilbeTj  131 

See  PBAoncB,  46,  66,  69,  60,  72,  87. 
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APPEAL. 
See  OEBnoBABi;  L 

APPEARANCE. 
See  Ebbob,  2.  - 
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ARBITBATION. 
See  AWABD ;  PiuonoE^  21. 

ABBBST  OF  JUDGMENT. 
See  PRAonoi,  26,  41,  43,  63. 


ASSEXa 
See  Plba  and  Plkading,  3. 


ASSIGNEES  OF  BANKBUPT. 
See  Sbt-Otf,  1. 

ASSIGNMENT. 
See  AcnoK,  1 ;  Ihburavos,  6. 


ASSUMPSIT. 

See  CoKSiDBBATioN,  1 ;  Error,  3 ; 
Ivburanob,  15 ;  Partxsbs,  2 ; 
Pbactiob,  41. 


ATTACHMENT. 

Bee  DiBTOBB,  Ab8CX>ndino  ahd  Gok- 
osalrd,  1 ;  PBAonoa,  12,  23,  48, 
65,  67. 


ATTAINDEB. 
See  FoRnrruBi^  1. 


ATTOBNET. 

An  attorney  for  a  plaintiff  in  a  sniti 
porohasing  under  an  execution  in 
It,  IB  a  purchaser  with  notice  of  all 
irreg^ularitiee  in  that  suit  Simonds  y. 
Camn,  61 

See  SsT-Orr,  2. 


AYEBAGB. 
So  Insuranob^  16, 16, 


AYEBMENT. 
8oe  Award,  2 ;  Pbqiubsoby,  Note^  1. 


AWABD. 

1.  If  an  award  state  that  which  if 
to  be  done  by  the  plaintiff  so  uncer- 
tainlj  that  the  defendant  cannot  com- 
pel  performance,  it  is  fatal  on  demu^ 
rar,  though  the  plaintiff  in  his  repli- 
cation show  a  breach  in  a  part  that 
is  certain  and  good.  Sekuykr  v.  Van 
Der  Veer,  236 

2.  If  a  submission  be  *'so  that  the 
award  be  made  in  writing  ready  to 
be  delivered,"  it  need  not  be  stated 
in  lotidemverbiBf  if  ciroumstanoes  from 
whence  it  must  necessarily  be  inferred 
that  it  was  in  writing,  be  avened. 
Therefore,  alleging  it  to  have  been  in 
*'  form  following/'  when  it  contains  a 
reference  to  its  datei  and  stating  in 
an  averment  *'  after  the  date  thereof 
and  a  rejoinder  specifying  a  fact"  be- 
fore the  date  of  the  *'  award,"  are 
sufBcient  circumstances  to  show  the 
award  was  in  writing,  and  the  imper- 
fection, if  any,  in  stating  the  award 
is  cured  by  the  rejoinder.  An  allega- 
tion that  an  awanl  was  made  neces- 
sarily implies  it  was  ready  to  be  de- 
livered. Though  an  award  mention 
a  thing  by  a  different  name  than  that 
by  which  it  is  described  in  the  sub- 
mission, it  is  not  on  that  account  a 
matter  out  of  the  subraissioo,  if  it  ap- 
pear by  the  award  that  it  is  the  same 
thing  mentioned  in  the  submission,  and 
in  such  case,  if  the  breach  be  assigned 
on  that  very  thing,  by  the  name  given 
to  in  the  award,  it  need  not  be  avered 
that  the  thing  mentioned  in  the  award, 
and  that  described  in  the  submission, 
are  one  and  the  same  thing.  A  sub- 
mission may  be  of  matters  concerning 
the  realty.  Divers  other  matters  in 
a  submission  extend  to  real  as  well 
as  personal  concerns.  An  award  di- 
recting an  exchange  is  good.  A  sub- 
mission of  divers  other  "matters,"  is 
equivalent  to  a  general  submission  of 
all  questions  and  controversies  between 
the  parties,  and  under  it  general  re- 
leases may  be  awarded.  If  a  special 
matter  be  submitted,  and  a  general 
release  awarded,  it  enures  only  to  the 
matter  submitted.  An  award,  to  be 
mutual,  need  not  be  equal  It  is  no 
objection  to  an  award  ordering  gen- 
eral releases,  that  one  party  is  directed 
to  perform  his  part,  before  the  other 
release^  especially  when  the  party  to 
whom  the  general  release  is  ordered 
to  be  first  given,  is  directed  to  dc 
certain  acts  not  dependant  on  the  re- 
leases.   On  a  peijal  bond  within  the 
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statute  for  the  amendment  of  the  law, 
the  plaintiff  most  assign  ail  the 
breaches  he  means  to  go  for,  tlie  act 
being  compulsory,  and  may  assign 
them  either  in  the  declaration,  or 
when  he  replies,  and  in  assigning  his 
several  breaches  he  need  not  say 
"  and  for  farther  breach  according  to 
the  statute,**  ut  semb,  but  if  necessary, 
advantage  of  the  omission  can  be 
taken  only  on  special  demurrer.  After 
a  plea  of  no  award,  a  rejoinder  con- 
fessing and  avoiding  the  award  is  a 
departure.  A  recital  in  a  deed  ante- 
rior to  a  submission  to  arbitration  can- 
not be  pleaded  as  an  estopel  to  a  sub- 
sequent award.    Muniroe  v.  Alairet 

320 


BAIL 
See  Ldiel^  1 ;  FR^cnOB^  2i. 


BAIL  BOKD. 
See  FRAxmoE,  24. 

BANE. 
See  Losa^  1. 


BANKRUPT. 

1.  If  a  house  be  taken  for  a  year 
before  an  act  of  bankruptcy,  and  the 
bankrupt  continue  in  possession  after- 
wards, he  is  not  discharged  fh>m  the 
subsequent  rent  by  his  certificate. 
JkndHcka  v.  JudaK,  26 

See  JuDQMENT,  1 ;  SiU^  1 ;  Skt- 
Opf,  1. 


BARRATRY. 
See  iHSc&AjroE,  6,  13. 


BILL  OF  EXCBPTIONa 

1.  A  bill  of  exceptions  does  not  lie 
lo  ibe  chargeof  a  judge  of«n  inferior 


court:  the  remedy  is  byapplicatioB 
for  a  new  trial     Oraham  v.  (^mnMm, 

IM 

See  PBA.oncX|  23,  69. 


BILL  OF  EXCHANGK 


See  Master  of  Ship,  1 ; 
2;  Plba  ako  Plbadino,  6; 
lossoBT  Note  ;  WirNEsa^  1. 

BILL  OF  PARCKL& 
See  Wabbahtt,  I. 


BEEF  AND  PORK. 
See  GoTEBNikBiiT  Orncm,  L 

BLOCKADE. 
See  Insurance,  1. 


BOND. 

1.  If  by  the  laws  and  usages  of 
any  country,  an  L.  8.  in  ink  be  used 
to  instruments  instead  of  seals,  such 
instruments  may  be  declared  on  in 
this  state  as  sealed  instruments,  there- 
fore, debt  on  a  bond  will  lie.  in  this 
court  on  a  Pennsylvania  bond  so 
signed.  If  the  surname  in  an  obliga- 
tion vary  in  the  spelling,  but  not  mucli 
in  the  sound  from  that  in  the  subscrip- 
tion, the  obligor  may  be  sued  by  the 
name  he  has  signed,  without  an  aUat 
dictus  as  to  the  name  in  the  deed. 
Meredith  v.  Hinsdalt,  362 

See  Partners  and  Partnership,  1 ; 
Practigb,  64;  Prohissort  Noti^ 
6. 


BOOK  OF  PROBATE. 
See  Etideno^  4,  6. 

BOTTOMRY 
See  Insurance,  2. 


BOUNDARY. 

See  DSTIBE,  1 ;  Van  Stlck  Patbii 
*  1 ;  HoBiCK  Patent,  1. 
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BBRAGH. 
See  Att ABDy  1,  2. 


BRBAKINO  UP  YOYAGB. 
Bee  iHBxnuvoib  3. 


CAPTURE. 
See  LreuBAVOE,  %  11 


CARGO. 

Eee  CoMMxasioiriBS,  1 ;  Insuoanox, 
2,3,  13,  15,  20;  Sale,  2. 


CASE  HADE. 

See  Adxibbions,  1 ;  PBAonca,  16, 
20,  32. 


CERTIFICATE. 
See  Bavkbupt,  1 ;  Judob*s  Cebtifi- 

OATB. 


CERTIORARL 

1.  A  eerhorari  lies  to  the  jadges  of 
the  common  pleaa,  on  an  appeal  to 
them  from  the  commissioners  of  high- 
waysL  On  a  return  by  the  judges  to 
such  a  certiorari^  not  stating  what 
proceedings  were  had  before  tlie  com- 
missioners, the  intendment  of  law  is, 
that  they  were  regular.  What  is  re- 
turned without  being  required  and 
not  asserted  as  a  fact,  but  merely  as 
matter  of  belief  ana  information,  is  ir- 
relevant, and  not  to  be  regarded.  If 
the  return  state  the  road  to  have  been 
laid  out,  it  will  be  presumed  it  was 
of  the  pro|.«r  width,  unless  the  con- 
trary appeoi*.  jMWton  and  others  v. 
Ckymmiseiofiers  of  ffightoayefor  Cam' 
bridge,  179 

2.  If  it  appear  from  the  return  of 
a  certiorari  that  the  jury  retired,  and 
nothing  is  said  about  a  constable's 
being  sworn  to  attend  them,  it  is  a 
btal  omission,  and  not  to  be  supplied 


by  intendment  Van  Jhrm  r.  Walker^ 

373 

See  AMXNBinBNT,  1,  2;  Ebbob;  Pob> 
oiBLB  Entbt  and  Dbtainbb,  1  ; 

JUSnOB     AND    JUSTIOB^S     COUBT ; 

PBAonox,  72,  87 ;  TBBSPAsa.  I 


CIRCUIT, 
dee  PBAcnoi,  14^  16,  11 

COLLATERAL  ISSUK 
See  AoDmoB,  1. 

COLUMBIA  TUPNPIKB 
See  TuBBFODi  Roads,  1. 

COMMISSION. 
See  PBAono:^  6,  6,  63,  68,  68. 

COMMISSIONS. 

• 

1.  Under  an  agreement  to  pay  a 
supercargo,  on  a  voyage  out  and  home, 
a  gross  sum  out  of  a  return  cargo,  or 
give  him  goods  out  of  it  to  that 
amount,  at  his  election,  in  considera- 
tion of  which  he  and  his  partner  en- 
gage to  sell  the  return  cai^  free  of 
commissions,  if  the  vessel  be  obliged, 
on  her  return,  to  break  up  her  home* 
ward  voyage,  and  the  cargo  be  sold 
at  the  port  of  necessity,  paying  com- 
missions to  merchants  there,  tlie  super- 
cargo loses  his  compensation,  though 
the  proceeds' of  the  homeward  cargo 
be  partly  invested  in  other  articles, 
which  he  brings  back,  and  if  a  policy 
has  been  effected  on  the  commissions, 
it  is  a  total  loss,  and  the  insurer  liable, 
as  there  is  no  recourse  against  the 
owners  of  the  cargo.  Bobineon  v.  Nsa 
York  Jnaurance  Company,  357 

COMMON    PLEAa 
See  Pbaoticb,  31,  32,  40. 

COMPUTATION  OP  TIME 
See  DAT,  I. 
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GHALLEKGE 

1.  QwBre  whether,  on  a  trial  on  a 
policy  of  insurance,  it  is  not  a  good 
challenge  to  the  &yor,  that  one  of  the 
juty  is  an  underwriter.  Stmnbaeh  v. 
Colmiibian  Insurance  Company^     129 


GHAKACTER. 
See  PEAcnoB.  51 ;  Ttbspass,  3. 


CONCEALMENT. 
See  iMSURAiTOB,  9^ 


CONDITION. 
See  DisYiBB,  2. 


CONDITIONAL  LIMITATION. 
See  DstiB^  2. 


CONFESSION. 
See  Plba  ahd  Plbadiko,  1. 


CONSIDERATION. 

1.  Taking  a  note  oat  of  the  bank, 
where  it  has  been  lodged  for  collec- 
tion, is  a  sufficient  consideration  to 
support  assumpsit  against  a  third  per- 
■on,  though  the  note  be  afterwards 
protested  for  non-payment  R,  and 
K  Stewart  v.  Eden,  160 

See  Promissobt  Notb,  2,  3 ;  Ac- 
tion, 1. 


CONSIGNMENT,  CONSIGNOR, 
AND  CONSIGNEE. 

1.  If  a  consignment  be  ordered  to 
be  delivered  to  a  particular  house,  if  it 
cannot  be  sold  at  a  given  price,  and 
the  consignee  have  authority  to  place 
it  with  any  other  house  In  case  it  can* 
not  be  sold,  receiving  a  certain  speci- 
fied advance,  should  the  consignment 
arrive  at  a  period  when  the  house 
mentioned  has  become  bankrupt, 
and  the  market  so  reduced,  that 
neither  the  price  nor  th^  advance 
specified  can  be  obtained,  the  con- 


signee will  be  warranted  in  taking  aa 
advanced  of  a  less  price,  if  he  act  bona 
fide,  of  which  remitting  the  sum  he 
does  receive,  and  the  accountable  re- 
ceipt for  the  property  he  lias  delivered, 
according  to  his  instructions,  will  be 
evidence.  Drvmmond  and  cmother  v. 
Wood,  310 

See  Insurance,  2. 


CONSTRUCTION  OF  WORD& 

1.  The  word  seisod  imports  a  fee 
when  used  in  a  petition  for  partition. 
lAicetandoihan  r.  Bedanan  and  Tthere, 

385 


CONSUL. 
See  Translatidms,  1. 

OONTBACT, 

SeelLLMAK.  COKTBAOT,  1. 

CONSTABLE. 
See  Cbbhobabi,  2. 


CONTEYANCB. 

1 .  A  conveyance  of  lands  adversely 
held  is  void,  though  tlie  title  under 
color  of  which  the  person  liolds  may 
be  bad.  Jaekaon,  ex  dem.  Dunbar  ceid 
anotker,  v.  Todd,  183 

See  OOYSNANT,   1. 


COPIEa 

1.  Copies  of  papers  refeired  to  in 
depositions,  may  be  resorted  to  in  or- 
der to  their  ehictdation.  SkiidMek  v. 
Ookumhian  Inswranoe  Company,    129 

See  EviDENGB^  2. 


COSTa 

See  Bbbob,  4;  Ihpbotbubnts,  1; 
PaAoncB,  2,  6,  7,  12,  14,  15,  16. 
20,  21,  22,  23,  31,  37,  39/40,  41, 
42,  46,  52,  67,  72,  78,  81,  83,  91 
94 ;  Sbt-Off.  2 ;  TRBSPxaa,  2. 
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CN>UN3KL'S  HAND  AND  GOdN- 
SEL. 

1.  Oounael  are  entitled  to  privilege, 

386 

2.  Alienage  is  no  bar  to  admission 
to  the  offioe  of  a  oounsellor,  384 

See  Plba  Aim  Plbaddto,  2 ;  Prao- 
noB,  47 ;  RiQULJi  Gkkbbalbs,  1, 3. 


oouRxa 

See  Sla  stdeb^  1. 


COVENANT. 

1.  The  words  "  gnnt,  bargain,  sell, 
alien,  and  oonflrm/'  in  a  oonveyanoe 
in  fee,  do  not  imply  a  covenant  of 
title.  It  is  implied  only  by  the  word 
"(Ml"  or  **give."  JF^vat and othmv 
▼.  Saymondt  188 

SeeWABiuvrT,  2. 


CUSTOM. 
See  Aonoir,  2. 


DAMAGBa 

Bi^  Fiucncn,  86 ;   Sn-Orr,  1,  2 ; 

2. 


DAT. 

1.  The  naotioal  day  begins  at  12 
o^clock  at  noon.  JOimm  and  Wil- 
liam ▼.  iMdhw,  111 


DEBT. 
See  BOHD,  1. 


DEBTORS,  ABSGONDINa  AND 
ABSENT. 

1.  A  person  who  has  been  merely 
transiently  within  the  state,  cannot 
be  proceeded  against  as  an  abscond- 
ing or  concealed  debtor,  and  to  au- 
thorize proceedings  against  him  as  an 
•bsent  debtor,  the  creditor  who  talces 


them  ipiLft  be  a  resident  within  the 
state.  If  a  debtor  do  not  actuaUy  re* 
side  within  tliis  state,  though  he  lead 
so  roving  n  life,  as  to  render  it  very 
difflcnlt  to  fix  on  his  domicil,  his  be- 
ing transiently  here  will  not  make 
him  a  resident  within  the  meaning  of 
the  act  affording  relief  against  ab- 
sconding debtom.  In  (he  matter  of  L 
Q,  mifferdld,  318 


DECLARATION. 

See  Ebbob,  2 ;  Plea  and  Pleasut? 
6;  Pbaotiob,  69,  60. 


DECLARATIONa 
See  Byidkkck,  1 ;  DBTm^  1. 


DECREE. 
See  Adybbsb  PofiSKSSiov,  1. 

DEFAMATION. 
See  Slaitdbb. 


DEFAULT. 
See  PRAOno^  29,  37,  77,  80,  94^  •& 


DEED. 
See  EriDKiroB^  8. 

DELIVERY. 
SeeSALB,  I. 


DEMAND. 
See  Pbombsobt,  Non^  4^  6 ;  Ejio» 

XXNT,  4. 


DEMISE. 
See  Tkvahts  in  Comioir,  L 


DEMURRER. 

See  AWABD,  1,  2;  Plba  and  Plbaj>> 
INO,  6,  6 ;  PBAOncB,  8,  27,  46,  64| 

68;    PB0MI880BT  NOTB,  6. 
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DBPAETURB. 
Bee  AWABD,  2. 


DEPARTURE  ON  VOYAGE  IN- 
SURED. 

See  iNBUBAVOii  8. 

DEPOSITK 
SeeLosS)  1. 

DESCENT. 
See  FoBmruBi^  1. 

DEVIATION. 

See  INSXTBAKCB,  16. 

DEVISE. 

1.  If  ft  testator  devise  a  specific 
quaatitjr  of  land,  out  of  a  larger  tract, 
and  then  describe  the  courses  and 
distances  to  be  run,  if,  by  stopping  at 
one  of  the  lines  mentioned,  the  devise 
will  fall  short,  it  will  be  held  that  the 
line  was  mentioned  under  the  supposi- 
tion that  it  would  include  the  quan- 
tity devised,  and  the  devisee  will  be 
entitled  to  have  it  run  out  that  length. 
The  erecting  a  fence,  and  showing  it 
as  a  boundary,  does  not  conclude  the 
party  so  doing,  if  at  the  time  such 
declarations  are  made  that  he  is  en- 
titled to  more.  Jaekaon,  tx  dem  Zimr 
merman^  y.  Zimmerman  and  others^ 

146 

2.  A  devise  of  "  all  my  right  in  the 
patentees*  woods  to  my  children,  in 
case  the  same  continue  to  inhabit  tho 
town  of  Hurley,  otherwise  not," 
passes  the  fee  if  there  be  one  in  the 
testator,  and  is  a  condition  subsequent, 
if  it  be  a  condition  at  all,  but  in,  ut 
semb.f  void  as  repugnant  to  the  nature 
of  a  fee.  It  is  not  a  limitation  for 
want  of  a  devise  over;  and  if  the  de- 
vise itself  be  to  tlie  testator's  heirs,  it 
is  void  as  a  condition,  because  the 
devisees  themselves  would  be  the 
persons  to  take  advantage  of  it.  A 
residuary  clause  of  a  testator's  "  whole 
real  estate,  except  what  I  have  before 
disposed  of,"  will  not  carry  an  estate 
previously  devised  on  condition,  nor 


does  it  operate  as  a  conditional  llmSt» 
tion.  imokerk  and  othart  r.  Newkerk 
andoihertf  341 


DISCONTINUANCE. 
See  pRAonos,  83. 


DIVISION  OP  THE  COURT, 
See  Piuono^  28. 


DOMICIL. 
See  DxBTOBa,  AfiaooKDnro  ahd  Am 

8KHT,  1. 


EJECTMENT. 

1.  A  possession  o'  forty  ^ears  on 
an  acknowledged,  tliongh  erroneoni 
line,  is  a  good  bar  to  a  recovery  in 
ejectment  A  parol  sgreementi  to 
abide  by  a  certain  division  line,  will 
be  sufficient,  ut  aembUf  to  prevent 
either  party  from  claiming  in  eject- 
ment contrary  to  it,  though  ft  will 
not  pass  tlie  lands;  but  such  agree- 
ment mny,  it  would  seem,  be  revoked 
or  modifieid  by  a  8*ibsequent  parol 
agreement  Jackaon^  ex  dim,  NdUs^  T. 
Dyaling,  198 

2.  A  tenant  deriving  title  under  a 
lease  cannot  dispute  his  landlord's 
right  by  showing  the  premises  are  in 
another  palcnt  Jadcaon^  ex  dem, 
Bkecker.v,  WlUtford,  216 

3.  Ejectment  is  merely  a  possessory 
remedy,  and  therefore  if  a  landlord  in 
possession  bring  it  to  bar  the  right  of 
his  absconding  lessee  it  cannot  be 
maintained.  Jackaon,  ex  dem,  Ctowea^ 
V.  Edkea,  336 

4.  After  a  lessee  has  quitted  pre- 
mises demised,  without  proof  of  ever 
having  paid  rent  and  after  a  14  years' 
possession  under  conveyances  from  a 
lessor  who  had  a  right  to  enter  in 
default  of  payment,  a  demand  and 
re-entry  will  be  presumed.  Jadtaan, 
ex  dem,  Ocoat,  y.  Demaraatf  S82 

See  Adverse  PoasBSSioir;  Cohtey* 

▲NOE,  1;   EVIDSKOB,  4,   6;    PRAO 
TIOS,  69,  60, 67 ;  Tenaetb  DT  COM 
HOK,  1. 
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BNUMEBATED  MOTION. 
See  Piuonos,  17,  27, 


ENTRY. 
See  EjacnoHT,  4. 


4.  In  error  on  cerHoraH  ander  th€ 
ten  pound  act,  the  plaintiff  is  to  bare 
taxed  against  the  opposite  party  only 
the  general  asgignment  of  errors,  386 

See   Ambndiomt,    1;    Csktio^ari* 
Pbaohob,  39,  40,  72,  87,  94. 


ERROR. 

1.  It  is  error  in  a  judgment  before 
•  justice  not  to  state  it  to  have  been 
rendered  '*  on  hearing?  the  prooYs  and 
allegations."     Stocking  v.  Driggs,   96 

2.  It  is  not  error  in  proceedings 
before  a  justice  for  a  penalty  that 
neither  the  name  of  the  plaintiff,  nor 
the  title  of  the  statute  on  which  the 
process  was  issued  were  endorsed  on 
the  warrant  agreeably  to  the  directions 
of  the  act "  to  redress  disorders  by  com- 
mon informers."  If  the  return  to  a  ear- 
Uorari  state  the  warrant  to  Imve  is- 
sued in  pursuance  of  the  act,  and  the 
defendant  below  appear  and  go  to 
trial,  he  cannot  assign  for  error  that  a 
warrant  was  issued  instead  of  a  sum- 
mon^ as  his  appearance  has  cured 
and  waived  the  irregularity,  if  any. 
After  appearance  and  pleading  to  is- 
sue, defects  in  the  warrant  or  process 
cannot  be  assigned  for  error,  nor  can 
a  variance  in  the  declaration  from  the 
process,  for  it  is  cured  by  pleading  in 
chief.  It  is  not  error  that  the  war- 
rant is  in  the  name  of  an  individual, 
and  the  declaration,  qui  tarn,  on  be- 
half of  the  plaintiff  and  others.  It  is 
not  error  that  a  second  venire  has  been 
issued  when  it  appears  that  the  first 
has  been  lost  or  mislaid ;  nor  can  it 
be  assigned  as  such  by  the  party  at 
whose  request  it  has  issued,  on 
the  first  not  being  returned.  It  is 
not  error  that  a  justice  has  continued 
his  court  from  day  to  day ;  nor  is  it 

aoh  that  the  return  does  not  state 
be  parties  to  have  been  present  at 
he  trial,  if  it  state  that  the  jury  heard 
the  proofs  and  allegations  But  it  is 
fatal  on  error  if  it  appear  that  the  oath 
administered  >>  the  constable  sworn 
to  keep  the  jury  was  not  according  to 
law.     Dayv.  Wiiber,  134 

3.  It  is  error  in  ctssumpsitf  by  hus- 
band and  wife,  not  to  show  why  the 
wife  is  joined.  So  if  a  jury  be  de- 
livered in  charge  of  a  person  not  a 
eonstable.  SUilcy  y.  Barhiie  and 
Wife.  221 

Vol.  n.  70 


ESTOPPEIl 
See  AwABD,  2. 


EVIDENCE. 

1.  Evidence  of  the  declarations  o. 
a  person  as  to  owning  a  slave,  cannot 
be  received  to  render  a  parish  charge- 
able when  the  person  himself  might 
have  been  produced.  Oermantoum  v. 
Livingston^  106 

2.  A  copy  of  proceedings  in  a 
foreign  tribunal,  certified  under  tho 
seal  at  arms  of  a  foreign  minister  of 
the  kingdom  in  which  the  tribunal 
exists,  is  not  even  prima  faeie  evi- 
dence, unless  it  be  made  appear  stich 
minister  has  the  official  custody  of 
such  proceedings.  Vandervoort  and 
anotf^er  y.  Smithy  155 

3.  If  a  statute,  without  any  nega- 
tive words,  declare  that  all  formei 
deeds  sliall  have  in  evidence  a  certain 
effect,  "  provided  *'  such  and  such  re- 
quisites are  complied  with,  this  does 
not  prevent  their  being  used  as  testi- 
mony in  the  same  manner  as  if  the 
act  had  never  been  passed.  The  law 
or  the  8th  of  January,  1762,  declaring 
that  every  former  division  of  lands, 
of  which  there  was  a  map  or  note  in 
writing  under  the  hands  of  the  pro- 
prietors, should  be  a  valid  partition 
thereof!  provided  such  map  or  note 
be  prowd  before  a  judge  of  the  su- 
preme court,  and  a  true  copy  of  such 
map  be  filed,  and  such  note  recorded, 
does  not  prevent  an  antecedent  map 
or  deed  being  read  in  evidence  to 
prove  a  partition.  Jackson,  ex  dem. 
Van  Den  Berg  and  others^  y.  Bradt, 

169 

4.  The  book  of  the  judge  of  the 
court  of  probates,  containing  the  re- 
cord of  the  probate  of  a  will,  may  be 
given  in  evidence  in  ejectment,  if  it 
be  proved  that  the  original  will  is 
lost  Jackson^  ex  dem,  Donaldson^  y. 
Lucett,  363 

6.  And  of  such  loss  not  finding  the 
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iMigina];  if  It  be  an  ancieut  ^ill,  in 
the  office  of  the  eurrogate,  is  evidence, 

See  CoKSioincBKT,   1;    I>Eyi8E,    1; 

- '  BJBOTMXirr,  2;;  Iksubanob,  II,  12 ; 
nswlt  discoyebed  evidenoe ; 
Partner  and  Partnership,  2; 
PEAOnOE,  17,  38,  44,  90 ;  Promis- 
SORT  Note,  1 ;  Slander,  1 ;  Trbs- 
PAflSi  3 ;  Van  Sltck  Patent,  1. 


EXCUSK 

See  Pbaotiob,  34,  8G,  46,  67,  66,  68, 
78,  79,  84,  86,  89. 


EXBOUTION. 

1..  A  therUF  caiAiot  levy  on  (roods 
by  yirtue  of  a  ^  /a.  after  the  return 
day  is  past    JMvoe  r.  EUiot^        246 

See'  Attobnbt,  1 ;:  Partners  and 
Pabtnbbship,  1 ;  Praotiob,  9,  64; 
Prowsboet  Note,  6. 


FATflEB  AND  CHILD. 
See  Tbbspass,  3. 


FAVOR. 
See  Ghallenqe,  1. 


FEB-SIMPLE. 
Bee  CoNSTSUonoN  of  Words;  Ds- 

TIBE. 


FBNOB. 
See  Detiss,  1. 

J7IEBI  FACIAL 
See  EzBOunoN,  1 ;  Praotioe,  9. 


FORCIBLE  ENTRY  AND  DE- 
TAINER. 

1.  The  ooart  will  quash  a  oonyio- 


tion  fbr  tt  fiircfble  entn^:  «ad  deta^oei 
if  the  indictment  do  not  state  the 
complainant ;  to  have  been  seised,  oc 
possessed  of  the  premises.  So,  «l 
semh^  if  the  grand  jury,  by  whom  tlie 
bill  was  found,  consisted  of  24  pet- 
sons,  or  the  defendant  be  not  on  hie 
voluntary  appearance,  permitted  tc 
traverse.  On  quashing  the  convic- 
tion, a  writ  of  re-restitution  will  be 
ordered,  though  it  appear  that  the 
defendant's  term  be  expired.  The 
P&cpk  T.  JEifig,  98 


FOREIGN  MINISTER. 


See  EvxDBHGE,  2. 


FOREIGN  PROCEEDINaa 
>     See  Etedbhc^  2. 


FORFEITURE. 

1.  Lands  descend!  Dg  between  in* 
dictment  and  conviction  are  forfeited 
under  the  act  of  October,  1779,  against 
persons  adhering  to  the  enemies  of  the 
state.  .  Jiuksonf  em  dem.  JPeU  ▼.  Pr^ 
V08t^  164 

FRAUD. 

See  EjEoniENT,  1 ;  Wasrantt,  1. 


FREIGHT. 
See  Insuranoe,  2. 


FRIVOLOUS  PLEA. 
See  Praotioi^  76. 


GENERAL  AYBRAGB 
See  Insurance^  16,  16. 

GENERAL  ISSUE. 

See  Error,  2 ;  Plea  and  PUAPDr«< 
1;  TeespabBi  1. 
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GOVSBNilBNT   OFFICER. 

1*  Jl  goverament  oflScer,  iwom  to 
•ct  faithfallj,  aooording  to  the  best  of 
nis  abilitj,  and  perform  his  duty  with- 
out any  wilful  omission,  and  auiho^ 
need  to  act  "according  to  his  judg- 
ment, his  opinion,  and  as  things  shidl 
appear  to  him,"  is,  in  tlie  line  of  his 
duty,  a  judiciDi  officer,  and  not  liable 
to  an  action  for  want  of  skill,  or  error 
in  judgment;  aUter^  if  he  proceed  mala 
fidc^  or  fix>m  malice,  or  oUier  corrupt 
motive.  Under  the  law  for  repacking 
and  inspecting  beef,  an  offer  •  by  a 
cooper  to  brand  a  cask,  and  a  reftisal 
by  the  inspeetor^nerai  to  have  it 
branded,  are  not  equivalent  to  a 
branding,. he  haying  no  authority  to 
order  or  reflise  the  branding  of  a  cask, 
ftomoji  V.  PaUen^  312 


HBIRS. 
See  DxYiSB,  2. 


HIGHWAYS. 
See  Cebtiobabi,  1. 


HOSICK  PATENT. 

1.  The  boundaries  of  the  Hoeick 
patent  are  according  to  the  survey 
made  by  L  R.  Bleecker,  io  1754. 
Jackaon^  m  dem,  Qwaehenbus\  v. 
JkmUa,  177 


HUSBAND  AND  WIFE. 
See  Bbbob,  3. 


ILLEGAL  CONTRACT. 

I.  An  action  will  not  lie  upon  a 
eootraot  to  pay  over  half  the  proceeds 
sf  an  illegal  contract,  though  the 
money  arising  fh>ra  it  has  been  re- 
eeived  \xj  the  defendaoL  BeUUng  v. 
PHhin,  147 


ILLICIT  TRADE 
See  Ikburanox,  13. 


IMPLICATION. 

See  CoYBNAKT,  1 ;  Pboiobbobt  Non 
5 ;  WABRAimr,  1,  2. 


IMPROVEMENTS. 

!•  The  daim  for  the  value  of  im- 
provements under  the  act  of  the  6th 
of  April,  1803,  will  depend  on  the 
report  of  the  circuit  judge,  to  whom 
title-  must  be  shown.  An  offer  to 
pay  the  appraised  value  made  by  the 
plaintiff  before  suit  brought,  will  en- 
title him  to.  costs.  -Jodtoon,  ea  dan. 
SpUabtuy,  v.  Wataon,  106 

2.  A  tenant  entering  under  a  per- 
son claiming  the  whole  in  severalty, 
is  not  entitled,  under  tlie  acts  o( 
March,  1786,  and  February,  17dl,  to 
the  value  of  his  improvements  from 
persons  recovering  as  co*tenants. 
Jackson,  e»  dgm,  Vun  Den  Berg  ana 
others,  V.  Bradtf  303 

INDICTMENT. 

See  Pardok,  1 ;  Fobciblb  Entbt 
AND  Detainkk,  1 ;  Addition,  1  • 
Mauciods  Pbosbootiov,  i;  Prac- 
tice, 26,  63. 

ENDORSER,  ENDORSEE. 

* 

See  Plka  akd  Plbadiwo,  6 ;  Pbomu* 

SORT  NOTB,    It    3,  4. 


INQUEST. 
See  PRAcnoBy  2,  66,  7i,  77,  86.- 


• 


INTEREST. 
SeeiKSURAVCi^  2, 12 ;  Pkactigb,  5% 


INTBRLOOUTOET  JUDGMENT . 
See  Praotio^  33. 


INTENDMENT. 

SeO  CBBTIOBABI,  1,  1. 
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INSANITY. 
Pabdov,  1. 

INSOLVENT. 
See  Praotxgb,  25,  83. 

INSURANCE. 

1.  To  constitute  a  blockade,  so  as 
to  affect  a  policy  of  insarance  by  a 
violation  of  it,  there  must  be  an. actual 
existing  force  before  the  port,  at  the 
time  it  is  entered.  The  animus  rever- 
tendi  of  an  obsidiary  fleet  does  •  not 
continue  the  blockade,  nor  is  the 
entry  of  a  neuter,  after  being  warned, 
u  breach  of  his  neutrality,  if  the  block- 
ading force  be  not  before  the  port 
If  a  vessel  be  driven  into  a  port  of 
necessity,  and  a  pestilential  disorder 
break  out,  which  renders  it  impossible 
for  her  to  pursue  her  voyage,  it  is  a 
loss  within  ttie  perils  of  a  policy. 
WiUiama  v.  SniUh,  *     1 

2.  The  purchaser  of  a  vessel  bot- 
tomed, not  knowing  her  to  be  so,  has 
an  insurable  interest  in  her,  and 
tlie  policy  underwritten  in  ignorance 
of  such  tact,  is  not  thereby  vacated. 
If,  under  such  circumstances,  tlie  ves- 
sel be  in  the  course  of  her  voyage 
sold  under  the  bottomry,  after  an 
abandonment  for  want  of  funds  to 
carry  it  on,  the  underwriter  will  be 
lidble  on  his  policy,  deducting  the 
amount  for  which  the  vensel  sold,  from 
the  sum  at  which  she  was  valued. 
When  the  insured  i.s  master  and  con- 
signee, and  joint  owner  of  tlie  curgo, 
his  selling  it  in  a  port  of  necessity, 
where  the  voyage  was  broken  up, 
will  be  deemed  a  reception  of  the 
goods  there  by  him  as  owner,  and  i^ 
fvo  rata  freiglit  earned ;  the  insurpr 
on  it  is,  therefore,  liable  only  for  the 
balance.     Wiiliams  v.  Smith,  1 3 

3.  In  a  policy  effected  in  New 
York  upon  goods  at  twelve  cents  per 
pound,  the  weight  will  be  determined 
by  the  Knglish  standard,  though  the 
invoice  specify  the  weight  to  be 
French.    Grade  v.  Bovme,  30 

4.  If  the  assured  have  information 
of  a  violent  storm  tiie  day  after  his 
vessel  has  sailed,  and  he  state  only 
that  there  has  been  blowing  weather 
on  the  coast,  it  is  a  misrepresentation 
which  will  avoid  the  policy.  Ely  v. 
BaUett,  57 


6.  In  an  action  on  a  poUcy  of  in 
surnnce,  averring  the  loss  by  bana* 
try,  if  the  plaiatiff  show  a  loss  from  a 
fraudulent  act  of  the  master,  the  pre* 
sumption  of  law  is,  that  it  wos  for  his 
own  benefit,  and  the  assured,  in  ordei 
to  entitle  him  to  recover,  need  not  af- 
firmatively show  it  to  have  been  sa 
Hendrick  v.  Ddafidd,  61 

6.  An  assignment  of  part  of  the 
subject  insured  toabelligeraut,  though 
after  capture,  is  a  breach  of  a  war- 
ranty of  neutral  property.  Qcdid  v. 
Uniied  Insurance  Company,  73 

7.  If  the  defects  in  a  vessel,  exifft- 
ing  previous  to  the  effecting  a  poliqr 
of  insurance,  be  not  such  as  to  ren- 
der the  vessel  unscaworthy,  though 
she  may  demand  repairs  on  her  voy- 
age, if  she  perish  in  its  prosecution, 
the  amount  of  the  repairs  required 
tor  the  anterior  defects  are  not  to  be 
deducted  from  that  of  the  verdict,  if 
rendered  for  a  ttoal  loss.  Ikpeysier 
V.  Ck>lumbian  Insurance  Company,  85 

8.  Whether  a  vessel  which  moves 
down  a  river,  on  the  route  in  a  voy- 
age insured,  has  actually  sailed  on  it^ 
is  a  fact  depending  on  circumstances 
and  the  quo  animo.  If  she  lias  not 
taken  her  captain  on  board,  it  is  a 
presumption  that  she  has  not  com- 
menced her  voyage,  though  all  her 
papers,  clearance  and  lading  be  taken 
in.  On  a  warranty  depending  on  a 
matter  of  fact,  the  jury  are  the  pro- 
per judges.  Dennis  and  WHUams  v. 
Ludlow,  1 1 1 

9.  A  voyage  from  one  port  to  an- 
other through  an  intermediate  port, 
where  the  goods  are  to  be  landed, 
and  reshipped  to  those  of  their  ulterior 
destination  may  be  insured  as  a  voy- 
age from  the  first  to  the  second  port, 
without  mentioning  the  third.  Stein- 
bach  V.  Columbian  Insurance  Com- 
pany, 129 

lU.  If  an  assured  be  indebted  to 
his  broker,  and  give  him  a  policy  to 
efl'ect  an  adjustment,  which  he  doesi 
and  thereon  debits  the  insurer  with 
the  amount^  and  carries  tlie  same  to 
the  credit  of  the  assured,  it  is  not 
payment  to  him,  unless  he  assent. 
Bethune  and  Smith  v.  Neilson  and 
Bunker,  139 

1 1.  Where  a  policy  is  clear,  certain, 
and  unambiguous  ns  to  the  voyage 
insured,  propositions  asking  the  rate 
of  insurance  for  another  voyage  can- 
not be  resorted  to  as  representations 
to  show. the  voyage  insured  was 
meant  to  be  restricted  to  that  der 
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■enbed  iii  the  proposition.  Vander- 
woort  and  another  v.  Smith,  1 55 

12.  If  the  acting  partner  in  a  con- 
cern of  two,  cause  an  insurance  to  be 
effected  for  the  amount  of  his  own 
share,  and  the  policy  state  it  to  be 
on  his  account,  but  retain  the  general 
printed  words  of  ''whomsoever  else 
it  may  concern,"  the  insurance  will  be 
held  to  have  been  made  on  the  joint 
aocoant,  if  such  appear  to  have  been 
the  intention  of  the  assured,  and  to 
gatiier  this  intention,  the  letters  of  tlte 
assured  may  be  resorted  to,  though 
they  were  never  shown  to  the  under- 
writer, who  subscribed  upon  seeing 
instructions  to  insure  only  on  tlio 
separate  account  of  the  acting  partner. 
Uncler  such  circumstances,  if  the 
policy  be  for  half  the  cargo,  and  on 
capture  half  be  condemned,  and  half 
be  acquitted,  the  assured  can  recover 
only  a  moiety  of  the  sum  insured. 
Lawrence  v.  jSSs&or,  203 

13^  Under  a  warranty  against  sei- 
zure, on  account  of  illicit  trade,  the 
underwriter  is  liable  for  a  loss  by 
illicit  trade  barratrously  carried  on  by 
the  master.  A  representation,  in  time 
of  peace,  that  a  vessel  shall  sail  in 
ballast,  is  substantially  complied  with, 
(hough  she  sail  with  a  trunk  of  mer- 
chandise and  ten  barrels  of  gunpow- 
der, laden  on  board  without  the 
knowledge  of  the  owner.  Suckiey  v. 
Deiajidd,  222 

14.  If  an  assured,  having  written 
several  letters  ordering  insurance,  and 
transmitted  them  by  different  convey- 
ances, arrive,  afler  a  knowledge  of  a 
loss,  with  one  of  the  letters,  at  a  port 
from  whence  it  is  forwarded  by  tiie 
post,  he  is  bound  to  countermand  the 
order  by  the  same  malL  Wataon  v. 
Ddafidi,  224 

16.  If  a  vessel  be.  from  sea  damage, 
obliged  to  bear  away  to  a  port  of  ne- 
cessity, iu  order  to  refit,  the  wages 
and  provisions,  from  the  moment  of 
bearing  away  to  tiie  period  of  sailing 
on  her  original  voyage,  constitute  a 
subject  of  general  average,  the  propor- 
tion of  which  may  be  recovered  in  an 
action  of  assumpsit^  by  the  owners  of 
thesliip,  against  the  proprietors  of  the 
cargo.     Waldtn  v.  Le  li/y,  263 

16.  Where  tlio  termini  of  the  voy- 
age insured  are  preserved,  it  Is  only  a 
deviation  to  touch  at  any  intermediate 
port;  and  though  it  be  resolved  on 
before  the  voyage  commence,  it  is  not 
OL  that  account  an  altered,  or  differ- 
•ot  Toyage  from  the  o&e  de8«''bed  in 


the  policy,  and  the  insurer  will  b« 
liable  for  any  loss  before  arriving  at 
the  dividing  point.  Wages  and  pro> 
visions  are  subjects  of  general  average 
from  the  time  of  being  obliged  to  bear 
away  to  a  port  of  necessity  in  conse*^ 
quence  of  injuries  received,  and  re-' 
coverable  under  a  policy  on  the  ship. 
HenehAW  v.  Marine  I/iaurance  Com- 
pany, 274 

17.  After  an  abandonment  and  pay- 
ment of  loss,  a  purchase  of  the  proi- 
perly  insured,  by  the  agent  or  corre- 
spondent of  the  underwritten,  though 
made  atler  oondenmation,  is  for  the 
benefit  of  the  insurer,  if  lie  elect ; 
therefore  the  proceeds  of  a  purchase 
so  made,  and  any  cargo  in  which  they 
may  be  invested,  become,  if  he  pleases, 
his  property,  and  he  may  maintain 
trover  for  it  against  tlie  assured. 
United  Insurance  Company  of  New 
York  V.  Robineon  and  Hartshnrne,  280 

18.  If  an  assured;  atler  capture, 
appoint  an  agent  to  prosecute  his 
claim,  such  agent  afler  abandonment 
becomes  the  agent  of  the  assured,  and 
a  receipt  by  him  of  tlie  money  for 
which  the  property  has  been  sold,  will 
be  deemed  a  receipt  by  the  insurer, 
who  must  look  to  the  agt^nt  for  the 
amount,  and  pay  the  assured  his  full 
loss  without  any  deduction.  All  acta 
by  such  an  agent,  if  bona  fide^  bind 
the  underwriter.  Miller  and  Graham 
V.  De  Peysttr  and  Cluarlton^  30 L 

19.  The  arrival  of  a  vessel  at  a  port 
insured  ft?,  from  a  port  insured  frivm^ 
though  siie  may  liave  sailed  subse- 
quent to  the  vessel  insured,  affords  no 
ground  for  presuming  the  assured  had 
any  knowledge  of  the  bad  weather 
the  arriving  vessel  had  sustiiined,  nor 
that  the  assured  received  information 
of  the  sailing  of  his  vessel  by  the  one 
which  arrived,  when  circumstances 
sliow  it  miglit  have  been  received 
another  way.  A  representation  sa}*- 
ing,  "  I  am  informed  of  the  vessel's 
sailing,  and  she  is  out  this  day  twenty- 
six  days,"  is  not  un  assertion  as  a  fad 
that  she  is  out  twenty-six  days,  and, 
therefore,  is  not  a  misrepresentation, 
though  she  may  have  been  out  twenty- 
seven  If  a  vessel  be  insured  as  ou« 
of  time,  and  she  be  out  one  day  more 
than  the  information  received  spea- 
fies,  if  the  jury  do  not  find  it  to  b« 
material,  the  court  will  not  say  it  ic 
so.     WiUiame  v.  DelafieUi,  328 

20.  If  an  insurance  be  on  a  return 
cargo,  beginning  the  adventure  "  firom* 
and  immediately  ailer  the   loading 
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thereof  on  board  tho  ftiid  vosse],"  lit 
the  port  of  destination,  with  libertj  to 
touch  and  trade  at  two  intermediate 
ports,  the  policy  will  not  cover  the 
outward  cargo  from  the  port  of  desti- 
nation to  one  of  the  intermediate  ports, 
though  the  vessel  was  obliged  to 
carry  it  there,  in  oonsequenoe  of  being 
refused  permission  to  enter  that  of  her 
destination ;  the  premium,  therefore, 
must  be  returned,  as  the  risk  never 
attached.  Cfravea  and  Sehba  v.  Md- 
fine  Jnsuranee  Oompanyf  339 

Bee  Challbnob,  1 ;  GoKiuBBioirs,  1 ; 
Set-Ovf,  1,  &. 


IBBEGULABITY. 


See  PEAonoB,  3. 


JOINDEB  IN  ACTION. 
See  PBAonoi,  41. 


JUDOFS  CERTIFICATB. 

See  Malicious  Pitosicirnov,  7; 
Pbacticb,  42. 


JUDGE'S  CHARGB. 
See  Bill  or  SxoKpnoirSy  1. 


JUDGE'S  ORDER. 
See  LiBKi^  1. 


JUDGE'S  REPORT. 
See  iMPBOYBiaDfTs^  1. 


JUDGMENT. 

1.  Judgments  docketed  pravioQS  to 
the  passing  of  the  bankrupt  law  of  the 
United  States,  remain  a  lien  on  the 
lands  then  held  by  the  bankrupt,  and 
have  a  priority  In  pajrment,  out  of  the 
lands  affected  by  tliem,  before  the 
general  creditors,  the  commissioners' 
assignment  passing  such  lands,  subject 
to  ull  judgments  so  docketed,  if  tlie 


judgment 
under  liie 
LmngttQHf 


has  Lot  oooM  It 
Lhfingtkm-T 
301 


See  Error,  I ;  Pabtsxbs  ako  Part- 
NSBSHip,  1 ;  Plea  axd  Plkad[1M» 
3;  Praotiok,  28,  29,  31,  64,  65  { 
PROmSflORT  NOTB,  5w 


JUDGMENT  CONFESSED. 
See  Plea  akd  Plbadixg,  3. 

JUDGMENT  BY  DEFAULT. 
See  Practioi^  37^  77. 


JUDGMENT  IN  CASE  OF  NON 
SUIT. 

See  Practicb,  6, 13,  14,  15,  16,  20. 
21,  60,  78,  79,  84.       . 


JUDGMENT  RBCOYERED. 

See  Plea  akd  Plbadino,  2 ;  PBoiOfr 
SORT  Note,  2,  3. 


JUDICIAL  OFFICER. 

See  GOTERNMENT  OFFICER,  1. 


JURISDICTION. 

See  JusnoB  of  thb  Pbao^  I ;  Slab- 
ber, 1{  Trespass,  1. 


JURY  AND  JUROR. 

See  Certiorah;  2;    Error»  3;    I»> 
SURAKCE,  8;  Praotioe,  26, 36, 63^  86* 


JUSTIFICATION. 
SeeTRnPAfls,  1. 


JUSTICE    AND    JUSTICES^ 
COURT. 

1.  A  justice  of  the  peace  eaftoot 
grant  a  warrant  to  apprehend  •  crimi- 
nnl  for  an  offence  committed  id  an* 
other  state.  The  J'iopk  ▼.  Smrnmd 
and  Job  Wrighi,  211 
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1.  If  a  non-reatdent  plaintiff  sue  by 
warrant  before  a  jastice,  and  will  not 
eonaent  to  an  adjournment  for  more 
than  three  days,  in  no  case  can  the 
justice  adjourn  over  that  time.  Ckm- 
deey.  Ooodapeed,  245 

See  AxENDHXNT,  1 ;  Oebtiorabi  ; 
Erbor,  2,  3,  4 ;  Plea  and  Plead- 
INQ,  1 ;  Practzoh^  22,  87,  90. 


LETTERS. 
See  IHBUBANOI,  12. 


LEVY. 

Bee  Exxormov,  1 ;  Pabtkebs  akd 
Pabtkebship,  1;    PSAOnOB^  54. 


LIBEL. 

1.  In  an  action  for  publishing  a 
libel,  the  court  will  discharge  a  judge's 
order  for  holding  to  bail,  unless  special 
oauae  be  shown  by  affidavit  Olaaon 
y.  Cfould,  47 

2.  In  sn  action  for  a  libel,  the  court 
will  not,  on  the. common  affidavit, 
change  the  ventte  from  the  county  in 
which  circulated  to  that  in  which 
printed  and  first  published.  CUiUon  v. 
OrosweU,  245 

UEN. 

See  JUDOMEHT,  1;  Set-Ojt,  2. 


LDCITATION. 
See  Dsvxsa^  2. 


LOCATION. 
See  Yav  Sdtck  Patbkt,  1. 


Losa 

1.  If  two  persons  enter  a  bank  at 
tlie  same  time,  one  with  money  and 
one  without,  the  latter  of  whom  in- 
.forms  the  cnshier  it  is  to  be  deposited 
m  bis  account,  this  circumstance  alone, 


without  any  acta  of  the  (ither  porty 
confirming  such  account,  will  not 
justify  the  cashier  in  carrying  the 
money  to  the  account  of  the  party 
saying  it  is  his;  if  he  do,  and  pay 
money,  or  give  credit  on  the  strong^ 
of  such  deposit,  to  such  person,  the- 
bank  must  bear  the  ion.  Winiar  v. 
Bank  of  New  T&rk^  337 


n 


MAKING  UP  BEOOBDA 


See  PRAOTIG^  98. 


MAIilCIOUS  PBOSECUTION. 

1.  To  warrant  the  granting  a  copy 
of  an  indictment,  to  ground  an  action 
for  a  malicious  prosecution,  the  malice 
should  appear  firom  circumstanoes  at 
the  trial,  declarations  out  of  courts  or 
certificate  from  the  judge  that  he 
thinks  it  ought  to  be  granted,  which 
he  may  g^ve  though  he  be  off  the 
bench  and  has  signed  one  which  proves 
insufficient^  Ths  Feopie  v.  John  P, 
FoylUm,  202 


MANDAMUS. 
See  Pbaotiob,  23. 

MAP, 

See  BvmEtfOB,  8. 


MASTEB  OF  SHIP. 

1.  A  master  of  a  ship  cui  bind 
his  owner  by  a  bill  of  exchange  drawr 
for  neoeasaries.     MUward  y.  MaUett, 

77 

See  InsubakoIi  2;  WiTanas^  1, 


MEBITS.    ' 
See  PBAonoE,  2,  3,  11,  86. 

MISDIBEOTIOK. 
See  PBAonc^  11 


KM 


IKDKX. 


MISJOINDER. 
See  PBAoncE,  4L 


MISNOMER. 
See  ADDxnoir,  1 ;  Bokd,  1. 


MISREPRESENTATION. 
See  iNSUBAKOBy  4,  9,  19. 


MISTAKE. 
See  PBAcnoSy  36. 


NEUTER  AND  NEUTRALITY. 
See  Inbubanoi,  1. 


NEWLY  DISCOVERED  EVI- 
DENCE. 

See  PRJionoB;  17,  36,  61. 


NEW  TRIAL. 

Bee  Bill  or  Exceptions,  1 ;  PRXonoB^ 
10,  11,  17,  36,  36,  44,  61. 


NEW  ASSIGNMENT. 
See  Plea  and  FLeadino,  6. 


NON-ENUMERATED  MOTION. 
See  PRAcnOE^  43,  64,  67,  86,  93. 


NON-RESIDENT. 
See  Jxj&nxm  or  the  Peace,  2 


NONSUIT. 

Bee  PRACIICB,  6, 13,  14^  16,  16,  20, 
21,  60. 


NOTIOB. 

See  Atto&net,  1 ;  PRAcnoa,  8,  1^ 
18,  29,  30,  37,  64,  67,  68,  68,  92  ' 
PBOKI880BT,  NOTB,  1,  4. 


NOT  GUILTY. 


See  Praoiigi;  41 


OATH. 
See  Ebbob,  2 ;  Reouui  Genebalei^ 

3  ;   TBANSLATIONfl^  1. 


OPPOSITION. 
See  PBAonoE^  68,  80,  82. 

ORDER  FOR  INSURANCE. 
See  iNBUBANd^  12,  1^ 

OYER. 
See  Pbaottoi;  37. 


PAPERa 
See  CoFXES,  1 ;  PRAoncB^  14;  Wit* 

NEBS,  2. 


PARDON. 

1.  If  a  prisoner  who  hat  been  per- 
doned  on  condition  of  leaving  the 
United  States  within  n  limited  timoi 
do  not  depart,  and  is  afterwards  taken 
up  for  not  so  doing,  he  may,  on  its  ap- 
pearing to  the  oourt  that  be  was  de- 
ranged in  his  intellects,  be  discharged 
on  condition  of  departing  within  the 
same  period  fh>m  the  day  of  his  din- 
charge.    Feopk  Y.  James^  57 


PAROL  AGREEMENT 
Se«  Ejeotment,  1. 


INDEX. 
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PABOL  EYIDEKCE. 

Bm  Zssu&iLNCs,  11;  Praotici^  88; 
Wasrantt,  3. 


PARTITION. 
See  Adtbhsk  Possession,  1 ;    Cok- 

STBUOTION  OF  WORDS,  1 ;  EtIDENCB, 
3. 


PARTNERS  AND  PARTNER- 
SHIP. 

1.  If  one  of  two  partnera,  without 
anj  authority  from  the  other,  execute 
a  joint  bond  and  warrant  of  attorney 
in  the  names  of  botli,  they  are  void 
AS  against  the  partner  who  did  not 
lign;  bat  if  judgment  and  execution 
be  thereon  entered  up  and  sued  out 
against  both,  the  court  will  not  set 
them  aside  on  the  application  of  him 
who  did  sign,  nor  even  of  liim  who 
did  not  sign,  but  with  respect  to  him 
they  would  order  that  no  execution 
should  go  against  his  person  or  goods. 
Such  bond  and  warrant  of  attorney 
are  good  against  the  party  oxecuting, 
who^  on  a  joint  bond  so  signed,  may 
plead  non  eat  fcuium.  If  an  execu- 
tion be  sued  out  for  more  than  is  due, 
the  court  will  not,  merely  on  that 
aooount,  set  it  aside  if  it  appear  that 
the  sheriff  has  received  instructions, 
though  not  endorsed  on  the  writ,  to 
levy  only  what  is  actuaUy  owing,  but 
the  defendant,  though  his  application 
be  denied,  will  be  entitled  to  costs  if 
it  do  not  appear  that  the  directions  to 
the  sheriff  were  given  before  levy 
made.  Green  and  Motihtr  v.  W,  &  J. 
BealSj  256 

2.  One  partner  cannot  maintain 
assumpsit  against  another,  for  a  bal- 
ance due  on  a  joint  transaction,  unless 
evidence  be  given  of  an  express  pro- 
mise.    Casey  A  Lawrmcs  v.  Bnjush^ 

293 

See  Insubakce,  12 ;  Plea  and  Plbad- 
ma,  6 ;  Pboiossobt  Note,  3 ;  Sale, 
2. 

PAYMENT. 
See  Insurance,  10. 


12.  If  a  debtor  do  noi  direct  '.he 
^pUcation  of  a  payment,  his  creditor 


may  place  it  to  what  aooount   he 
pleases.    Mwhn  y.  Marshy  9S 

2.  On  an  agreement  to  accept  notes 
in  payment  of  goods  sold,  if  before 
delivery  the  notes  turn  out  bad,  a  ten- 
der and  refusal  of  them  is  no  payment^ 
unlefls  the  vendor  agreed  to  run  the 
risk  of  their  being  paid.  Bogety.  Uer* 
riUand  Olagp,  117 

PERIL. 
See  Insubakoe,  1. 


PESTILENTIAL  BISORDER. 
See  Insurance,  1. 


PLEA  AND  PLEADING. 

1.  If  a  defendant  before  a  Jcstice 
rely,  in  an  action  of  trespass,  on  his 
title,  he  confesses  the  trespass,  and 
cannot,  on  moving  the  cause  into  this 
court,  plead  the  general  issue.  Strong 
and  others  v.  Smith,  28 

2.  To  a  pica  of  a  judgment  re- 
covered, a  replication  denying  the 
fact,  may  conclude  to  the  country.  A 
plea  merely  negativing  facts  is  not  a 
special  plea.  The  endorsing  a  plea 
by  counsel  is  a  signing.  Manhattan 
Company  v.  Miller,  60 

3.  If  an  administrator,  by  his  plea 
in  this  court,  admit  assets,  on  which 
there  is  a  regular  judgment  entered, 
it  will  not  be  set  aside,  to  let  in  a 
plea  of  a  judgment  confessed  in  the 
common  pleas,  after  filing  the  plea  in 
this,  not  even  though  the  judgment 
taken  on  the  assets  admitted,  be  for  a 
few  cents  more  than  in  strictness  ap- 
pear to  have  been  acknowledged. 
Tremperv.  Wright,  101 

4.  If  a  defendant  do  not  plead  his 
discharge  under  the  insolvent  law,  the 
court  will  not  afford  a  summary  relieC 
Cross  v.  Hobson,  102 

5.  If  a  plaintiff  declare  in  trespass 
generally,  and  the  defendant  plead 
liberum  tenemenium^  setting  out  the 
close  with  metes  and  bounds,  the 
plaintiff  siiould  new  assign.  If  he  do 
not,  and  conclude  with  an  averment, 
it  is  fatal  on  special  demurrer.  JIdl'' 
locky.  Robinson,  233 

6.  If  the  endorsement  of  a  firm  be 
stated  in  a  dedaraiion  on  a  bill  or 
note  to  be  made  to  them  as  persons 
"using  the  name,  style  and  firm," 
endormd,  and  that  they  **  endorsed 
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Ibtt  Hud  note,  the  proper  liand  writing 
of  one  of  them,  in  their  said  copartner- 
•hip  uamoi  style  and  firm,  being  to 
■ach  endorseroent  subscribed/'  it  is 
good  on  general  demurrer.  Kane  v. 
Scofldd,  368 

See  AWABD,  2;  BovD,  1 ;  Ebbob,  2 ; 
Partmebs  akd  Pabtnbbship,  1 ; 
Pbagttcb,  41,  83,  96 ;  Proiossobt 
^OTB,  1,   5  ;  TBBSPASS)  1. 


POINTa 
See  Pbactigb,  62,  76. 


POET  OP  NBCBSSrrY. 
See  l2IBUBA2l€B,  1,  2,  16,  16. 


POSSESSION. 

See   ADTBB8B    PC68B8SIOV;     Ejsot* 
KENT,  4. 


PRACTICE. 

1.  A  struck  jury  will  not  be  granted 
without  affidavit  of  the  intricacy  or 
importance  of  the  cause,  though  there 
be  no  opposition.  Lwingiton  ▼.  Co- 
himbian  Insv/rance  Company,  28 

2.  Affidavit  of  merits  sufficient  to 
set  aside  an  inquest  taken  at  the  cir- 
cuit, and  with  costs.  BooaeveU  v. 
Kemper,  30 

3.  If  proceedings  be  irregular,. they 
will  be  set  aside,  tliough  the  defend- 
ant do  not  swear  to  merits,  and  the 
plaintiff  swear  there  are  none.  De- 
peyater  v.  Wame^  45 

4.  It  is  not  necessary  in  an  affidavit 
to  change  the  venue,  to  state  the  cause 
of  action.  If  it  be  not  transitory  it 
should  be  shown  by  the  opposite  side. 
Baker  and  Shane  v.  Sleight,  46 

6.  Leave  will  be  granted  to  go  to 
trial,  notwithstanding  a  commi8sk>n 
has  been  sued  out,  and  the  usual  time 
for  returning  it  is  not  elapsed,  but  this 
will  not  prevent  showing  cause  at  the 
trial  to  furtlior  postpone  the  cause. 
Ml  V.  Bumker,  46 

6.  If  a  defendant's  commissioner 
has  mislaid  a  commission,  in  conse- 
quence of  which  it  has  not  arrived, 
but  is  shortly  expected,  the  court  will 
not  grant  judgment  as  in  case  of  non- 
suit, tliough  timers  has  been  i ..  former 


stipulation^  but  will  aUow  to  ttipulalc 
anew  on /paying  costs.  Ootea  and 
others  v.  Thompaon;  41 

7.  When  a  stipulation  is  offered 
before  notice  of  motion,  then  costs 
will  be  allowed  up  to  the  time  of 
offer.  When  after  notice,  and  before 
actual  application  up  to  that  tima 
but  when  not  till  the  court  is  applied 
to,  all  costs  must  ■  be  paid.  Aion»f 
maua,  56 

8.  To  take  the  effect  of  a  motion 
for  judgment  on  a  frivolous  demurrer, 
notice  of  bringing  on  the  argument 
must  be  given,  A. 

9.  AjL/cu  issuing  into  a  different 
county  than  where  the  vemie  is  laid  is 
void.  So  is  a  >i  >b.  tested  out  of  term. 
Simonda  v.  Cadin,  61 

10.  If  a  plaintiff  examine  his  wit- 
ness and  deliver  him  over  to  the  de- 
fendant to  cross-examine,  and  before 
any  opportunity  offer  Co  enable  the 
plaintiff  to  ask  htm  any  questions  in 
explanation,  the  witness  foil  down  in 
a  fit,  and  the  plaintiff  go  on  to  ex- 
amine other  witnesses,  and  try  the 
cause,  the  court  will  not  afterwards 
grant  a  new  trial  to  give  the  plaintiff 
an  opportunity  of  letting  in  thefurtlier 
testimony  of  the  same  witness.  De- 
peystery.  Cohimbian  Jnauranoe  Com" 


pony, 


85 


11.  If  a  judge  misdirect  in  one 
point,  which  does  not  go  to  the  merits 
of  the  case,  according  to  which  tho 
jurv  decide,  the  court  will  not,  on 
that  account,  order  a  new  trial,      i6. 

12.  Where  a  party  has  it  in  his 
power  to  enforce  payment  of  costs 
awarded  him  by  attachment,  the  court 
will  not  take  tlte  non-payment  into 
consideration,  in  forming  a  subsequent 
decimon  on  a  collateral  matter.  An 
attachment  in  the  first  instance  is  not 
granted  against  a  witness  for  disobey- 
ing a  tfulpcsna.  The  practice  is,  to 
move  for  a  rule  to  show- cause.  Jaeh' 
eon  V.  Mann,  92 

13  Absence  of  a  witness  is  good 
cause  for  refusing  judgpnent  as  in  case 
of  nonsuit,  and  even  to  excuse  stipulat- 
ing. 92 

14.  If  a  plaintiff  be  prevented  from 
proceeding  to  trial  for  want  of  papere^ 
which  he  had  an  honest  fair  cause  to 
expect,  it  will  be  tufficient  to  prevent 
an  application  for  judgment  as  in  case 
of  nonsuit,  but  not  to  exoute  the  costs 
of  the  circuit  Jackson^  ex  dem.  Van 
Bergen,  v.  Uaight,  93 

16.  If  it  appear  the  court  woutd 
not  hare  tried  a  cause  at  the  ciro;^. 
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bftd  the  plaintiff  been  ready;  Judgment 
as  in  case  of  nonsuit  will  not  be 
granted,  and  costs  will  be  allowed 
nnlj  for  the  witnesses,  up  to  the  time 
*vhen  the  determination  of  the  circuit 
judge  was  known,  ib. 

16.  If  a  number  of  causes  depend 
on  the  same  title,  and  a  case  is  made 
ki  ana,  the  piaiotiffii  aead notvoiitiBns 
to  notice  for  trial  circuit  afler  circuit 
If  they  do,  tlie  non>deciaion  of  the 
case  will  prevent  judgment  as  in  case 
of  nonsuit^  but  will  not  exonerate  from 
costs,  tU  semb.  Jackaon^  ex  dem.  Van 
Bergm,  r.  HaigH,  94 

17.  An  application  for  a  new  trial 
on  aocount  of  newly  discovered  evi* 
dence,  is  an  enumerated  motion. 
Chamdier  v.  Trayard^  94 

18.  An  affidavit  of  service^  stating 
it  to  be  by  leaving  notice  and  copy 
on  the  table  of  the  opposite  attorney, 
is  not  good,  unless  it  also  set  forth 
that  tliore  was  not  any  one  in  the  of- 
fice. Jackaon^  ta  dan,  yarton^  ▼. 
Oardner^  95 

19.  No  Agreement  between  attoi^ 
.oeys  ean  be  noticed  unless  reduced  to 
writing.     Bain  v.  Oreen^  95 

30.  If  two  causes  turn  on  the  same 
point  and  a  verdict  be  given  in  one, 
on  which  a  case  is  made,  it  is  suffi- 
cient to  prevent  judgment  as  in  case 
of  nonsuit  for  not  proceeding  to  trial 
in  the  other,  or  a  stipulation,  but  will 
not  excuse  from  costs.  Palmer  and 
othara  v.  JiuUigan  and  others,  95 

21.  If  a  cause  be  submitted  to  ar- 
bitrators before  a  circuit,  and  an  ap- 
plication be  afterwards  made  for  judg- 
ment as  in  case  of  nonsuit,  it  will  be 
refused  with  costs.    Braiu  v.   Way^ 

96 

22.  Wherever  it  is  shown  on  the 
faoe  of  the  counter-affidavits  that  the 
application  noticed  will  be  ineffectual, 
costs  of  resisting  will  follow  ut  semb.^ 

95 

23.  The  affidavit  for  an  attachment 
against  judges  of  an  inferior  court 
tbr  disobeying  a  mandamue  ordering 
them  to  seal  a  bill  of  exceptions, 
.ought  to  show  that  the  persons 
served  are  those  who  ought  to  sign. 
Feople  V.  Judges  of  0,  P.  of  Washing" 
tan,  97 

24.  If  special  bail  be  duly  entered, 
out  notice  thereof  bod  of  justification 
be  not  given  till  after  the  arrest  of  the 
bail,  proceedings  on  the  bail-bond  will 
be  stayed  on  payment  of  costs.  MaS" 
terion  v.  Benjamin,  98 

26.  If  a  prisoner  be  not  brought  up 


(br  his  dtsoharge  under  the  insolvent 
law  till  the  last  day  of  term,  and  his 
creditor  oppose  him  on  an  affidavit  of 
showing  probable  en  use  of  impeach* 
ing  the  fairness  of  his  inventory,  the 
court  will  remand  till  the  next  term. 
Maraoroft  v.  BtiUer,  98 

26.  Withdrawing!  by  ym  mission  of 
the  coort,  a  jnror  in  a  criminal  case^ 
is  not  of  itself  a  cause  for  arresting 
the  judgment  on  a  subsequent  trial 
for  the  same  offence.  PeopU  r.  Bar» 
reU  and  Ward,  100 

27.  An  application  for  judgment  9n 
a  frivolous  demurrer  is  an  enumerated 
motion,  and  has  priority  of  other  mo> 
tions  if  the  notice  specify  the  applica^ 
tion  to  be  grounded  on  the  frivolous* 
ness,  and  there  be  no  opposition. 
M'OabeY.JU^Kay,  100 

28.  When  the  court  is  divided, 
judgment  must  go  aocordiiig  to  the 
verdict  But  if  an  intimation  for  a 
special  verdict  lias  been  given,  and 
the  bench  be  afterwards  full,  a  second 
argument  will  be  ordered,  if  the 
special  verdict  be  not  agreed  to.  Van 
Dy«k  V.  Van  Beurca  cmd  Voaiburgh, 

103 

29.  A  notice  to  declare,  plead,  Ac., 
need  not  specify  "or  that  the  default 
will  be  entered,"  but  may  say  gene- 
rally *'or  judgment'*  Oardwer  v.' 
Bfiel,  lOa 

30.  Notice  of  motion  may  be  only 
for  the  first  day  of  term  without 
specifying  the  plaoe  wher&  BodweA 
V.  WUcox,  104 

31.  If  in  a  plea  of  set-off  in  the 
common  pleas  the  sum  for  which 
judgment  is  rendered >  he  under  25 
dollars,  the  plaintiff  must  pay  costs  to 
the  defendant  Van  Antwerp  v.  M» 
gereoU,  107 

32.  If  there  be  a  2m  pendens  in  the 
common  pleas,  in>  which  there  has 
been  no  decision,'  tliia  court  will  not 
take  up  the  point  on  a  case  made  and 
submitted  by  consent  l^oweU  v* 
Vro(muu\  107 

33.  If  the  names  of  two  attorneys 
appear  on  the  writ,  subsequent  pro* 
ceedings  mey  be  in  the  name  of  one 
alone.  Interiocutory  judgment  may 
be  entered  at  any  day  after  de&ult» 
and  before  writ  of  inquiry  executed* 
Gouid  ads.  Spencer,  109 

34  If  a  late  decision  be  made  of 
which  counsel  is  not  apprised,  the 
oourt  will,  in  some  cases,  allow  of  its 
being  urged  as  an  excuse  for  not 
mak  ing  an  earlier  application.  Schoon* 
maker  r.  J^ans^  111 
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36.  After  a  wlineoa  has  been  ex- 
amined oa  interrogatoriea,  and  cross- 
examined  and  liis  depositions  read,  a 
new  trial  will  not  be  grantodf  on  a 
supplemental  affidaviti  stating  mis- 
take, or  surprise.  A  new  trial  will 
not  be  granted,  because  of  tlio  dis- 
covery of  new  witnesses  to  the  ftirae 
lact ;  nor  beoiuse  a  juror  was  cluil- 
lenged  in  the  absence  from  court  of 
the  defendant's  counsel.  Sbsinbach 
V.  Ooiwnbian  Insurance  Oompany,  129 

36.  An  applicanon  for  a  new  trial 
on  account  of  a  discovery  of  testimony 
must  show  it  to  have  been  discovered 
since  the  trial  It  is  not  sufficient  to 
■ay  it  Inis  been  received  since,  for  its 
not  having  been  received  might  be 
urged  as  a  reason  for  not  trying. 
Vivukrvoart   and   another  v.  SmiA, 

155 

37.  Ifon  demand  ofoy«r,  that  given 
be  different  from  that  set  out,  the 
plaintiff  cannot,  without  rule  or  notice, 
after  service  of  a  true  oyer,  sign  judg- 
ment by  default  If  it  be  done  the 
cuort  will  set  it  aside,  with  costs. 
CUnion  V.  Farter^  176 

38.  When  a  defendant  cross-ex- 
amines a  plaintiff's  witness,  he  makes 
him  his  own.  Therelbre,  parol  testi- 
mony of  a  deed  or  will,  disclosed  by 
such  witness,  in  the  possession  of  the 
plaintiff,  cannot  be  received  without 
notice  to  produce  it.  Jackson^  ex  dem. 
Van  Siyck  and  others  v.  SoTiy  178 

39.  Under  the  act  concerning  coses, 
a  plaintiff  must  recover  above  tifty 
dollars  damages,  exclusive  of  the  six 
cents  or  other  coses,  to  entitle  him, 
in  the  supreme  court,  to  costs  of  in- 
crease. The  word  "recover,"  in  the 
statute,  means  what  shall  be  assessed 
as  damages,  eo  nomine.  Van  Home 
v.  Fttrie,  213 

40.  So  in  the  common  pleas  the 
damages,  exclusive  of  costs,  must  be 
above  twenty-fivd  dollars.  Seaman 
V.Bailey,  214 

41.  A  count  in  assumpsit^  and  one 
on  a  warranty  on  a  sale,  may  be 
joined,  and  not  guilty  pleaded  to  both. 
If  not  guilty  be  pleaded  to  the  war 
ranty,  and  non  a^urumpsit  to  the  other 
oount^  and  the  plaintiff  take  judgment 
on  the  assurnpsH  and  enter  a  nolle 
prosequi  on  the  warranty,  the  mis- 
joinder is  not  moveable  in  arrest  of 
judgment.    HaUock  v.  PaweUL,      216 

42.  If  the  plaintiff  in  trespass  re- 
cover in  this  court  undel  50  dollars, 
he  will  not  be  entitled  to  costs,  unless 
\he  judge  certify  that   the  freehold 


came  in  question.     Vbarringkm  y.  SSsn* 
fiM,  220 

43.  A  motion  iu  arrest  of  judgment 
is  a  non-enumerated  motion,  and  tlie 
reasons  need  not  bo  specified.  Bauffh 
V.  Stover,  221 

44.  On  a  motion  to  set  aside  a  ver- 
dict, as  not  warranted  by  tlie  facts,  the 
court  will  not  receive  testimony  or 
affidavits  to  supply  what  was  deficient 
at  tiie  trial,  iu  order  to  prevent  a  new 
investigation,  unless  the  testimony  be 
incontrovertible  in  its  nature,  such  as 
a  record,  or  the  like.  If  the  testi- 
mony be  for  tlie  purpose  of  affording 
further  inquirv,  the  court  will  receive 
it.     Watson  v.  Delafield,  222 

45.  Amendment  allowed,  on  pay- 
ment of  oosta,  after  demurrer  argued 
and  the  judgment  of  the  court  pro- 
nounced, though  an  amendment  had 
once  before  been  granted.  HaUoek  v. 
Robinson^  233 

46.  Being  a  public  officer  affords 
no  excuse  for  not  going  to  trial,  nor 
does  his  cause  acquire  any  preference. 
Arumymous,  246 

47.  A  stipulation  hv  a  counsel  in 
the  cause  is  good.  Wilcox  v.  Wood- 
haU,  250 

48.  The  court  will  renew  a  rule  for 
an  attachment  if  it  has  not  been  for- 
warded by  the  clerk  in  time  to  be  duly 
served.  Waddington  v.  ChamberUn 
and  Gkuon,  261 

49.  When  the  court  consists  of  only 
two,  slight  grounds  will  make  them 
refuse  vacating  a  rule  granted  on 
argument  in  full  court  J[>ayv,  Wi2&er, 

251 

50.  Motion  for  judgment  as  in  cuss 
of  nonsuit  must  be  in  the  next  term 
after  the  neglect  Jfumford  v.  Oolum' 
bian  Insurance  Company,  251 

51.  If  in  cross  suits  one  has  been 
referred,  in  which  all  may  be  obtained 
that  can  be  gained  by  a  reference  in 
the  other,  the  court  will  not  reft>r  such 
other,  especially  if  there  be  a  possi- 
bility that  by  so  doing  the  report  may 
be  so  apportioned  as  to  throw  the 
costs  of  both  suits  on  one  party,  who 
by  a  decision  of  the  court  seems  to 
have  a  right  to  a  verdict  in  his  favor 
in  one  of  the  suits.  Codwise  and  {m' 
otlier  V.  Hacker,  251 

52.  If  a  plaintiff  delay  his  own  ver- 
dict, interest  will  be  taxed  to  him  only 
down  to  the  day  when  rendered.  "On 
g^nting  a  new  trial,  costs  are  allowed 
of  course,  unless  when  expressed 
otherwise,  or  for  a  misdirection.  8o 
if  the  application  be  denied,  ousts- (or 
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resisting  follow.  WVHiama  v.  P,  N, 
Bmitk,  263 

6?  After  a  second  commission  has 
issued,  with  leave  to  go  to  trial  not- 
withstanding, the  court,  on  special 
circumstances,  since  discovered,  will 
vacate  the  rule  as  to  going  to  trial, 
and  allow  a  further  time  for  the  re- 
turn.   Ferris  v.  SmWij  263 

64.  If  a  judgment  has  been  entered, 
and  execution  sued  out  for  the  penalty 
of  a  bond,  the  court  will  set  aside  the 
execution,  and  order  satisfaction  to  be 
entered,  on  payment  of  the  debt,  and 
interest  due  on  the  condition,  witli  the 
costs  of  the  suit,  though  the  bond  was 
given  for  a  larger  debt  than  that  men- 
tioned in  the  condition,  and  fur  the 
overplus,  a  promissory  note  had  been 
given,  which  is  unpaid,  and  for  which 
Uiere  was,  at  the  tkne.  a  verbal  agree- 
ment, execution  should  be  taken  out 
if  it  was  not  duly  honored.  No  more 
can  be  levied  by  an  execution,  on  a 
judgment  upon  a  bond,  than  the  sum 
due  on  the  condition.  A  notice 
signed  with  the  cliristian  and  surname 
of  an  attorney  is  good,  though  ithave 
not  the  addition  of"  attorney  for,"  &a 
A  motion  cannot  be  supported  by  an 
affidavit,  not  served,  though  the  mat- 
ter it  contain  be  not  known  till  the 
day  of  application.  A  copy  ought  to 
t>e  served,  and  a  motion  made  on  tlie 
next  day.  Bergen  and  Oairritaon  v. 
Boerwn^  256 

66.  If  judgment  of  reversal  has  been 
pronounced,  and  on  the  next  day  the 
court  improvidently  order  an  amend- 
ment in  the  point  on  which  it  has  pro- 
ceeded, without  notice  of  the  applica- 
tion having  been  given,  it  will  so  far 
vacate  such  order  as  to  grHut  a  rule 
to  show  cause  atrainst  such  amend- 
ment.    Dayy,  WiUber,  268 

66.  To  warrant  issuing  a  commis- 
sion before  issue  joined,  there  must 
be  special  circumstances  disclosed. 
Anonymow^  269 

67.  Notice  of  a  non-enumerated 
motion  may  be  for  an  enumerated 
day,  if  accompanied  with  an  excuse 
for  not  being  given  for  the  first  day, 
Jaekson^  ex  dem, ,  v. . 

269 

68.  A  commission  cannot  be  ap- 
plied for  without  notice,  though  the 
decision  rendenng  it  necessary,  be 
pronounced  on  the  lastPridayinterm. 
Wataan  v.  Jklafield,  260 

69.  A  new  oount  on  the  demise  of 
a  new  lessor,  may  on  terms  bo  added 


to  a  declaration  in  ejectment  AnatiY 
mouSj  26ii 

60.  And  this  seems  of  course. 
Anonymous^  261 

61.  On  an  application  for  a  new 
trial  on  account  of  newly  discovered 
evidence,  if  the  information  be  stated 
to  have  been  given  through  A.  B.,  a 
person  of  character  and  reputation, 
affidavits  to  show  he  is  not  worthy  of 
credit  may  be  read.  Fomroy  v.  Oih 
Imnbian  Insurance  Ckmipany^        260 

62.  If  the  points  intended  to  be  re- 
lied on  in  argument  have  not  been 
subjoined  to  the  case  made,  service  of 
a  copy  of  thom  on  the  judges  and  ad- 
verse party  at  the  time  of  bringing  on 
the  argument  is  sufficient  Henshaw 
v.  Marine  Insurance  Company ,      274 

63.  After  a  prisoner  has  pleaded  to 
aa  indictment,  the  jury  been  sworn, 
and  evidence  oSered,  if  the  public 
prosecutor,  without  the  prisoner's  con- 
sent, withdraw  a  juror  merely  because 
he  is  unprepared  with  hts  evidence, 
the  prisoner  cannot  afterwards  be 
tried  on  the  same  indictment ;  if  he 
be  it  is  good  cause  for  arresting  the 
judgment  T?ie  Feople  v.  Barrett  A 
Ward,  304 

64.  On  a  venire  tarn  quam,  the  plain- 
tiflf  iias  it  in  his  election  to  assess  con- 
tingent damages  on  the  trial,  in  facts, 
before  arguing  the  demurrer,  or  argue 
the  demurrer  first  and  assess  his  dam- 
ages afterwards^    Munroe  v.  Aktire^ 

320 
66.  A  subpoena  ticket  for  a  person 
to  attend  as  a  witness  in. this  court  is 
good,  though  it  does  not  specify  the 
place  where  to  be  held.  So  if  It  bo  to 
testify  in  an  indictment  in  this  courts 
when  that  against  the  party  named  is 
in  the  oyer  and  terminer.  Cause  may 
be  shown  against  a  rule  for  an  attach- 
ment by  affidavit,  the  party  not  being 
bound  to  appear  in  person.  The  Feo- 
ple V.  Van  Wyck,  334 

66.  An  opinion  of  a  plaintiff's  at-< 
tomey,  that  a  cause  on  the  day  docket 
will  nut  be  brought  on,  will  not,  in 
future,  be  a  reason  for  setting  aside  an 
inquest,  taken  in  the  absence  of  the 
defendant's  attorney,  though  accom- 
panied by  a  strong  affidavit  of  merits^ 
Sayer  v.  Finck,  336 

67.  If  a  person  be  admitted  defend- 
ant in  ejectmcnX,  and  keep  out  of  the 
way  to  avoid  service  of  the  co.  to, 
against  the  casual  ejector,  the  court 
will  grant  a  rule  to  show  cause  why 
an  attachment  should  not  issue,  oi 
which  service  at  the  house  of  the  d» 
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fondant  fiill  be  safBdent    Jadaon^ 
ex  dem.  Jaekway^  v.  Stties,  368 

68.  To  prerent  a  demarrer^s  being 
OTemiled  as  frivolous,  thore  must  ap- 
pear a  color  for  opposition :  it  is  not 
enough  for  counsel  to  merelj  sny  be 
will  oppose.  When  a  reason  for  not 
noticing  for  tho  first  day  of  term  sp- 
pears  on  the  ft^ce  of  the  record,  there 
need  not  be  any  excuse  shown  by 
affidavit     Kane  v.  Scofield,  368 

69.  The  court  will  on  motion  order 
a  writ  directing  the  judges  of  the  com- 
mon pleas  to  come  in  and  acknowledge 
their  seals  to  a  bill  of  exceptions. 
Fomroy  v.  Freston^  373 

70.  In  an  action  for  use  and  oocupa- 
tion,  the  court  will  change  tlie  venue 
to  the  oounty  where  the  house  is,  if 
all  the  defendant's  witnesses  reside 
there,  and  the  plaintifif  do  not  show 
be  has  any,  ns  the  action  is  founded 
on  privity  of  contract,  and  is  transi- 
tory in  its  nature    Low  t.  EdUett^  374 

71.  In  a  transitory  action  the  de- 
fendant is  entitled  to  change  the  vem<6 
to  where  Iiia  uritafioaee  reside,  unless 
the  plaintiff  show  he  has  witnesses 
elsewherSk     Speneer  v.  Hvibert^    874 

72.  In  error  on  certiorari  the  costs 
of  only  the  general  assignment  are  to 
be  allowed.  If  tlie  error  be  from  a 
clerical  mistake  in  transcribing,  and 
jt  be  assigned  for  error,  but  the  de- 
fendiint  do  not  apply  to  amend  till 
after  argument,  it  will  not  be  allowed 
without  payment  of  costs.  Wilber  v. 
J>ay,  375 

73  If  a  public  officer  inform  the 
court  a  decision  in  a  cause  is  neces- 
■ary  for  tlte  pence  of  the  people  in  any 
oounty,  it  w'tll  give  such  cause  a 
priority.  JSrandif  ex  deni.  WaUon,  v. 
Ogden,  377 

74.  If  aa  inquest  be  taken  while 
the  parties  are  endeavoring  to  com- 
promise in  consequence  of  a  meeting 
appointed  for  that  purpose,  it  will  be 
sec  aside.    Brevvrt  y.  Sayre  dk  Hard, 

377 

75.  Motibn  on  a  frivolous  plea,  like 
Ihat-  oft  a  frivolous  deicurrer,  has  a 
priority.    Anonymoua^  377 

76.-  A  case  is  not  *j^y  for  argu- 
ment if  the  points  Y^  not  in  writing, 
and  if  only  orally  stated,  the  court 
wQl  not  suflTer  it  ^  be  brought  on. 
Steinbath  v.  Of¥n,  378 

77.  If  a  d'^fendant  petition  the 
mayor  and  ccrporation  of  New  York, 
for  relief  in  i  suit  by  them  on  a  penal 
ardinance.  during  the  pendeccy  of 
irhich  a  dofault  and  judg-ncnt  tl  >reon 


be  entef^,  they  will  be  set  ssid^ 
especially  if  anything  like  meriis  ap- 
pear, the  Mayor  and  (hrporaUon  of 
Ntno  York  v.  Cmnjbrt  Sinds,  378 

78.  Tliere  may  be  jiKlgment  as  in 
case  of  nonsuit  for  not  proceeding  to 
a  second  trial.  A  misapprehension 
of  the  practice  on  a  point  not  settled 
will  excuse  from  the  usual  costs  on 
stipulating.  Patrick  v.  ffaUett'  A 
Bowne,  378 

79.  Though  a  ChUse  hns  been  on 
the  day-docket  in  New  York,  yet  the 
non-attendance  of  counsel  to  try  it 
may,  under  circumstances,  be  an  ex- 
cuse for  not  allowing  judgment  as  i^i 
case  of  nonsuit    I&gtrs  v.  Garrison, 

379 

80.  If  a  defendant,  before  his  time 
to  plead  be  out  give  notice  of  motion 
to  change  ■  the  verme^  without  >>btain- 
ing  an  order  to  enlarge  the  time  to 
plead  or  stny  proceedings,  and  the 
plaintiff  for  want  thereof  enter  a  de- 
fault, and  go  on  to  execute  his  writ 
of  inquiry,  he  is  regular ;  but  if  he  do 
not  attend  to  oppose  the  motion  to 
set  aside  the  proceedings,  he  waives 
his  own  regularity  and  the  irregrularity 
of  the  defendant  and  the  court  wiU 

I  set  aside  the  default  and  subsequent 
proceedings.  Ekhart  v.  jDeormon,  379 

81.  No  motion  can  be  made  in  a 
second  term  for  costs  to  which  a  party 
moving  was  entitled  in  a  former. 
Palmer  and  oViers  v.  MuUigan^      380 

82.  It  is  a  good  ground  of  oppon- 
tion  to  a  motion  for  a  slruek  jury,  that 
the  affidavit  on  whicii  it  is  made  does 
not  show  wherein  it  is'  intricate  or 
important  But  if  no  opposition  be 
made,  it  is  then  confessed.  MasihaUm 
Company  y  Lydig,  380 

83  If  a  defendant  after  pleading 
the  general  issue,  obtain  his  discharge 
under  the  insolvent  law,  and  his  at- 
torney by  mistake  serve  a  notice  of 
giving  it  in  evidence  at  the  trial,  the 
court  will,  in  a  stale  cause,  give  leave, 
on  payment  of  costs,  to  strike  out  tlie 
notice  and  plead  the  special  matter  as 
a  plea  puis  darrein  con/wiuance,  but 
then  the  plaintiff  will  be  at  liberty  to 
discontinue  without  costs.  Shaw  y. 
WUmerden,  380 

84.  That  a  cause  was  not  on  the 
day  docket  for  the- sittings  in  New 
York  is  matter  of  excuse  eu  a  motion 
for  judgment  as  in  case  of  nonsuit,  and 
must  come  from  the  plaintiff  on  aA* 
davit  ManhoMan  Company  y.  Brtwer^ 
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S&«  Mcrtioti  for  irrogularitj  in  h  jury 
fe  a  non-eDumerated  motion.  Smith  y\ 
Ohmtham,  B81 

86.  If  an  attorney,  from  sudden  in- 
disposition, cannot  attend  the  execu- 
tion of  a  writ  of  inquiry,  tbe  court 
will  on  terms  set  it  aside,  especially 
if  the  damages  be  excessive.  Koy  v. 
Ohugh,  381 

87.  Tbe  oonrt  will  not  allow  an 
amendment  in  a  justice's  return  in  a 
point  contradicted  by  the  affidavit  of 
the  justice  himself,  especially  if  notice 
for  argument  on  the  errors  assigned 
has  been,  given  after  joinder.  Knapp 
V.  OnderdoTik^  383 

88.  If  circumstances  tend  to  show 
a  paper  served  by  being  put  under  a 
door  has  been  received,  the  court  will, 
unless  the  contrary  appear,  presume 
it  has  come  to  hand.  Anonymous^  384 

89.  If  a  party  has  had  an  opportu- 
nity of  examining  a  transient  witness, 
want  of  his  testimony  is  no  cause  for 
putting  off  a  trial.  Absence  of  ooun- 
sel  is  an  excuse  for  not  going  to  trial 
which  the  court  discountenances. 
It  Kay  V.  MotiiM  Inauranee  Company  ^ 

384 

90.  The  court  will  order  a  justice 
to  amend  his  return  by  stating  the 
evidence  of  a  former  trial  for  the  same 
cause  of  action.  FeUer  v.  MuUiner,  384 

91.  After  a  verdict  for  the  plaintiff, 
if  he  neglect  to  make  up  the  record, 
the  court  will  permit  the  defendant  to 
do  it ;  but  if  he  apply  to  the  court 
before  request  made  to  the  pinintiff. 
cost!  of  the  motion  will  not  be  allowed 
on  either  side.  Jackaon^  ex  dem,  Kemp^ 
V.  Parker  and  Brewster,  385 

92.  Where  three  months'  advertis- 
mg  is  required,  a  weekly  notice  is 
sufficient    AnonymouB,  385 

93.  Trial  by  record  is  a  non-enume- 
rated motion.   M'Kenxie  v.  Wilaon,  385 

94.  If  it  appear  diligence  has  been 
used  to  obtain  the  transcript  in  error, 
during  a  reasonable  expectation  of 
which  a  default  has  been  entered  for: 
not  assigning  errors,  it  will  be  set 
aside  on  payment  of  costs.  MikheU  v. 
JngersoU^  385 

95.  A  plea  sent  by  the  post  will 
lave  a  default    Ludlow  v.  Heycraft, 

386 

96.  No  trial  by  proviso  to  be  had 
without  a  previous  rule  to  be  obtained 
on  motion.  Codunse  and  others  v. 
Backer,  386 

Bee  Amfvdhekt;   Bill  of  Ezcep- 
"lONB    DEJfuaaBB;  Kabor;  Exe- 


cution ;    iHPBOYKMJurrs ;   Pari* 

KEBS  AND  PaJITNBBSBIP,    1 ;  ^IMA 

AND  Pleading. 


PBEMIUM. 
See  Aotion,  I ;   Inbusanoe^  20* 


PRESUMPTION. 
See  CEBTiOBAia,  1;   Ejbotiixnt,  4 

iNSUBANOBy  19;  PbAOTICE,  88. 


PRIORITY  AND  PREFBRENCK 
See  PBAOncB,  27,  46,  73,  76. 


PROMISSORY  NOTE. 

1.  If  a  maker  of  a  note  cannot  be 
found  when  it  is  due,  evidence  of  thai 
is  sufficient  to  support  the  general 
averment  tliat  the  note  was  presented, 
ana  payment  refusecL  ,  it  tne  enaoiom 

of  a  note  dated  in  New  York,  have  a 
house  there,  and  also  one  on  York- 
Island,  notice  of  non-payment  left  at 
his  house  in  Nevf  York  is  good.  If 
a  holder  of  a  note  release  one  of 
several  joint  makers,  excepting  from 
such  liability  as  he  may  be  under  to 
the  endorsers,  those  endorsers  cannot 
in  an  action  against  them,  by  such 
holder,  set  up  such  release  in  dis* 
charge.  If  thu  endorser  of  a  note 
die  before  it  fall  due,  and  tlie  holder 
in  an  action  against  tlie  executors 
state  that  the  endorser  promised  in 
his  lifetime  to  pay,  it  is  latal,  and  on 
such  a  count  a  recovery  cannot  be 
had.  R,  .<£i  K  Stewart  v.  Eden  an4 
others^  121 

2.  A  note  given  aa  a  collateral  se- 
curity for  a  judgment  recovered,  can- 
not^ in  the  han^  of  a  bona,  fide  holder, 
be  impeached  on  account  of  usury  in 
the  suit  on  which  the  judgment  wft« 
recovered     R  dt  K  Stewart  v.  Eden^ 

150 

3.  A  judgment  recovered  by  the 
United  States  is  a  good  consideration 
for  a  note  to  the  district  attorney,  and 
not  inquirable  into  in  an  action  upon 
it  by  him,  though  satisfaction  bo  not 
entered  upon  tlie  judgment  A  note 
given  in  the  name  of  a  firm  for  a  pri- 
vate debt  of  one  partner  is  void  in 
ttie  hands  of  ilie  creditor,  as  against 
the  flro),  if  given  without  the  consent 
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of  the  pArtnerahip,  and  even  as  against 
a  friendly  endorser,  endorsing  at  the 
request  of  the  partner  debtor,  and  not 
knowing  the  note  was  not  given  for 
a  partnership  debt.  Livingston  v. 
HaMie  and  Datfick;  The  Same  v.  Tyrie, 

246 

4.  If  a  note  fall  due  on  a  Simday^ 
payment  must  be  demanded  on  tlie 
Saturday.  An  endorser  of  the  pro- 
missory note  of  an  insolvent  is  not 
chargeable  without  a  previous  demand 
on  the  maker,  and  notice,  though  the 
endorsement  has  been  without  any 
consideration,  and  merely  to  give  cur- 
rency to  the  paper.  Notice  to  the  en- 
dorser, if  previous  to  a  demand  on  the 
maker,  is  bad,  though  it  be  on  the 
first  day  after  the  expiration  of  tlie 
days  of  grace.    Jackian  v.  Richards, 

343 

6.  A  pramissory  note,  payable  on 
demand,  If" negotiated  by  the  payee  a 
long  time  after  made,  is,  in  the  hands 
of  the  endorsee,  subject  to  all  equities 
to  which  it  would  have  been  liable  in 

thehanilaof  iluk{MijrA<»l»imai|]C   What 

shall  be  a  reasonable  time  for  demand- 
ing  payment  of  a  note  payable  on  de- 
maud  is,  when  the  fuots  are  agreed 
on,  matter  of  law.  If  a  debtor,  for 
the  benefit  of  all  creditors,  give  to 
trustees  a  bond  to  the  amount  of  all 
his  debts,  on  which  judgment  is  re- 
covered, and  he  afterwards  give  a 
note  to  an  individual  creditor  for  the 
amount  of  his  separate  debt,  such 
note  will  be  satisfied  by  such  creditor's 
discharging  the  debtor  from  execution 
on  the  judgment  issued  at  the  request 
of  the  creditor,  and  the  assent  of  the 
trustees  to  the  discharge  will  he  im- 
plied. A  plea  in  bar,  admitting  a 
note  declared  on,  cannot  depart  from 
the  venue  in  the  declaration,  and, 
therefore,  need  not  give  one.  In  all 
cases  of  demurrer,  if  it  be  not  a  frivol- 
ous one,  the  court  will,  even  after 
judgnient  pronounced,  give  leave  to 
withdraw  it,  and  plead  issue bly,  if 
asked  for  during  the  term  in  which 
judgment  was  given.  Furman  v. 
JJaakin^  368 

See  AcnoK,  1 ;  Ck>2?siDBRATioy,  I ; 
Patkent,  2 ;  Plea  and  Pleadikq, 
6. 


PROMOTIONS. 

Mr.  Justice  Kent  to  be  Chief  Jus- 
tice, vice  Lewis,  Ch.  J.  elected  Gover- 


nor.    Daniel    D.  Tompkins  tc   bl 
Judge. 

PROPOSITION  FOR  INSURANOa 
See  Insu&avok,  11. 

PROTEST. 

See  OONSIDEBATIOV,  1. 

PUBLIC  OFFICER. 
See  Pbactxob.  46. 

PUIS  DARREIN  OONTINUANO^ 
See  PBAcncoE,  83. 

PURCHASE. 

See  Attobnbt,  1;  Ikburakc^   IT 
Sale,  1. 

PUTTING  OFF  TRIAL 
See  Peaotiob,  36,  8S. 


QUI  TAM  ACTION. 
See  Erbob,  2. 


RECORD. 
See  PRAonoE,  91,  93 


RE-ENTRY. 
See  Ejbcticxnt,  4i 


REFERENCE. 
Sm  PBAono^  SL 


INDEX. 
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BBGULJB  GBKBBALES. 

L  A«  to  admWon  of  ooanie],  261 
S.  For  trial  by  proYiBO^  386 

S.  Ab  to  adminion  of  coanael  and 
oath%  386,  387 

4.  Aa  to  oortB  in  error  In  eertioraH. 

387 

BELBASK 

fieePROiOBBOBTNon,  1;  WnrasB^  1. 


SBNBWINa  BULB. 
See  PRAonc^  48. 

BENT. 
See  BiaonmiT,  4;  Bahkbupt,  1. 

• 

BEPAIEa 
See  iMBURAvoip  7. 

•     BEPLIOATION. 
See  Flai  axd  PuuDnro,  2. 

BBPBESENTATION. 
See  iHBn&AHG^  11, 13,  19. 

BB-BBSmUTION. 
Bee  JiyxBomui  Ensr  AvoDniiNn,  1. 

BE8IDEN0B. 

See  DmoBfl^  Absoohtoko  akd  As- 
sm^  1. 

BESTDTJUM. 
SeeDiTiBi^  2. 

BETUBN  OP  WBIT. 

1.  A  retom  bj  the  deputy  sherifi; 
in  hia  own  name,  aa  deputy  aherifll  ia 
not  a  return  by  the  aherilC  Simonda 
T.  OaOmt  61 


See  AiCEarDiucrr,  2;  Cebtiobabi,  1, 

.:  Vol.  n.  71 


2 ;   BzBOunoir,  1 ;  PRAono^  87 
90. 


BULB  TO  SHOW  CAUSE. 


See  FBAonoEf  65. 


8 


SAIUNa  ON  YOYAGBS  IN- 
SUBED. 

See  iHBUSAiro^  8. 


SALE. 

1.  Sale  by  the  yendee,  of  gooda 
purchaaed  with  hia  own  promiaaory 
note  at  aixty  dayi^  and  left  in  the 
poaaeaaion  of  the  yendor,  who  ahowa 
them  aa  the  yendee^a,  ia  good  againat 
one  by  the  yendor  aubaequently 
made  in  oonaequenoe  of  the  bank- 
ruptcy of  the  yondee,  whoae  yendee 
nay  maintain  trover  for  them,  aa  the 
abowing  the  gooda  by  the  yendor 
operated  in  fiiyor  of  a  bona  fide  pur- 
cliaaer  aa  a  deliyery,  and  put  an  end 
to  the  transit    Hunn  y.  JSownef      38 

2.  A  sale  of  the  proportion  of  one 
of  tiie  joint  owners  of  a  oai^  with 
the  conaent  and  advice  of  all  the 
others,  aeyers  the  tenancy  in  common, 
and  the  vendee  may  maintain  trover 
for  it  againat  the  other  partners.  CL 
db  J,  SeHden  y.  Hidoock^  166 


See  Pathbmt,   2;    Piuonoi^   41, 
Warramtt,  1. 


SATISFACTION. 
See  Promusobt  Notb,  ft. 


SEAL. 
See  BOHS^  1;  ByiDBVOB,  2. 


SBAWOBTHINBSa 
See  IRBUBAXOB,  7. 


SEISED  AND  SEISIN. 
Seo  CoHSTBVcnov  or  Wobds^  I 
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8BBYI0B. 
See  PftAonoB;  18,  67,  88. 


8BT-0FP. 

1.  In  an  action  by  assigneea  of  a 
baxUmipti  for  money  due  their  bank- 
rapt  aa  supercargo,  the  defendant 
cannot  set  off  a  claim  against  the 
bankrapt^  for  not  keeping  his  yessel 
fully  insured,  the  same  beiqg  then 
unliquidated.    Brown  ▼.  OuminQf  33 

2.  Where  there  are  joint  and  several 
suits  against  the  same  defendants, 
and  costs  allowed  them  in  some,  but 
damages  assessed  against  one,  in  an- 
other, the  costs  allowed  them  in  all 
may  be  set  off  against  the  damages  re- 
covered, but  not  against  the  costs  in 
that  suit,  the  plaintiflTs  attorney  hav- 
ing a  lien  upon  tbem.     Chla  v.  Or<mt, 

105 

3.  If  an  assurer  know  that  a  polipy, 
though  in  the  name  of  the  broker,  is 
in  fact  eC:\«ted  on  account  of  another, 
a  set-off  of  a  debt  doe  from  the  broker 
cannot  be  made  in  a  suit  by  him,  on 
that  policy,  though  it  be  carried  on 
in  his  own  name.    Chrdon  y.  Church, 

299 

SEVEBANCEl 
See  Salb,  2 


SHERIFF. 

See  SHKBirr^s  Salb,  I;  Rbtubn  or 
Wbit,  !■;  EzscnnoH,  1. 


SSERIFFS  SALE. 

1.  A  sheriff's  sale  is  within  the 
statute  of  frauds ;  an  estate,  there- 
fore, will  not  pass  by  it,  without  deed 
or  ncie  in  writing,  signed  by  the  she- 
riff   Simondty.CkUUn,  61 

SHIPOWNER. 

See  InuBANoi,  16 ;  Masteb  or  Ship, 
1 ;  SxT-Orr,  1 ;  Witnmh^  1. 


SLANDER. 

1.  In  an  action  for  saying  of  an- 
other '*  lie  is  peijured,"  it  is  enough 
10  prove  the  wordr  «poken,  and  that 


they  refer  to  the  plaintiff  If  H  afipM 
that  they  were  spoken  in  an  inlerior 
or  particular  court,  the  oompeteBoe^ 
that  court  to  administer  an  oath  need 
not  be  proved,  but  its  inoompeteope 
must  appear  fh>m  the  deiendaot. 
Qreen  t.  Idmg,  91 

SPECIAL  PLEA. 

See  Plba  and  PlbadotOi  2. 


SPECIAL  YERDICT. 
See  ADDmoK,  1 ;  PRAcnoa^  28. 


STAATS*  PATENT. 

1.  Poplope*s  Kill,  and  four  chaina 
on  eaoKsidemde  of  ^  to  ^  pond  of 
water,  over  the  mountains,  and  four 
chains  round  it,  are  in  the  grant  of 
Staats'  patent.  •  The  west  line  of 
Staats*  patent  is  a  line  twenty  chains 
from  the  river  Hudaeo,  &pm  tlie  north- 
west course  of  the  patent  to  the  head 
of  the  Assinoapainck,  not  in  a  straight 
line,  but  in  such  a  line  as-lhat  some 
part  of  the  river  may  from  every  point 
of  the  line  be  witiiin  twenty  obiiinfl^ 
though  other  parts  may  be  further 
from  it  Jackson,  ex  dem.  Donaldaom 
Y.LuctUf  863 

STATUTE. 

See  EviDEHOB,  8. 


STATUTE  OF  FBAUPa 
See  Ejbotment,  1 ;  SHBBirr's  Salb^  I. 


STAYING  PRQQEEPINa& 
See  PBAoncoE,  24^  80. 

STIPULATION. 
See  PrAonoi^  6,  7,  13,  20,  47,  t^ 

STRUCK  JOHT. 
See  PBAonoi^  1,  82. 

SUBPCESNl. 
See  PBAcnoi^  12,  6ft.  . 
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8TJRPBISS. 
See  FBAOitOH,  85. 

SUPEBCABQO. 

,1*  Sst-Oft,  1. 


».•»  i^it:  ;ai 


TAKlNa  TO  GOODS. 
See  lNSUBAVcn»  2. 

TAVERN. 
See  TBSS^AfiSL  1. 

TENANT. 
SeeBJEcnoDn;  2. 


TENANTS  IN  COMMON. 

1.  Tenants  in  common  may  make 
a  Joint  dnniae  to  try  a  cause  in  eject- 
ment JackKm,  db  dem.  Van  JMn^ 
herg  r.  SracU,  169 

SeeSALB,  2. 


TENDER  AND  RECUSAL. 
See  PATXXirT,  2. 

TESTATUM. 
See  PEicncn»  9. 


TEST  OF  WRIT 
See  PEAonos,  9. 

TIME. 
See  Dat,  1. 


TDIS  TO  PLEAD, 
^ee  Praotio^  80. 


TITLE. 
8^  AiTBRsa  P08SB88I0N,  2;  Coir> 

TiHrAVGB,  1 ;   EjSOnCBNTf  2';   Pl<BA 

-Ain>  PLEADmci,  1 ;   Wasrakty,  2. 


TOLK 

See  TUBMFIKB  ROAOfl^  1. 

TRANSITU. 
SeeSALi,  L 


TRANSITORY  ACTION. 
See  PRAoncB,  70,  71. 


TBANSLATIONa 

1.  All  translations  IVom  foreign 
languages  must  be  on  oath;  one  by 
a  consul  is  of  no  mora  validity  than 
by  any  other  respectable  person. 
Vandsrvoort  and  another  v.  Smith, 

156 

TRAVERSE.     . 

Seid  FoBoiBUi  Ertrt  avd  DnAnnu, 
1. 


TRESPASS. 

1.  On  a  joint  plea  in  trespass,  a 
separate  justification  cannot  be  gone 
iuta  If  a  tavern  be  kept  in  the 
bouse  of  a  justice,  and  for  his  benefit, 
though  the  license  be  in  the  name  of 
another,  who  also  lives  in  the  house, 
he  is  within  the  20th  section  of  the 
lot  act,  and  liable  to  trespass  for  issu* 
Ing  execution,  as  he  has  no  jurisdio 
tion,  and  if  the  plaintiff  before  him, 
and  the  constable  join  in  pleading 
general  issue,  they  will  be  liable  also. 
Sehermerhom  and  others  v.    Tripp, 

103 

2.  In  trespass  in  the  common  plea% 
for  running  foul  of  the  plaintiff's  ves< 
sel,  if  he  recover  only  six  cents  dam 
ages  and  six  cents  costs,  he  must  pay 
costs  to  the  de  JBudant  Van  OoU  v. 
Negua,  235 

3.  In  trespass  putre  danuum,  fregU, 
by  a  father,  for  debauching  and  getting 
his  daughter  with  child,  per  qwd,  <£&, 
the  grounds  of  the  action  are  the  lost 
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of  seirioe.  and  ezpenses  of  lying  in : 
it  is  therefore  no  defence  to  show  the 
daughter  to  be  unchaste,  unless  the 
&ther  has  connived  at  her  criminal 
intercourse.    Ackerley  r.  BaiMs,  292 

See  Plxa.  Ain>  PLXAsmo,  1,  6 ;  Pbao- 
1101^  42. 


TRIAL. 
See  VtLkxmaa,  6, 36,  46. 

TRIAL  BY  PROVISO. 
See  VtLkonaa,  96. 

TROYEE. 
See  iNVUBAifoi^  17 ;  Salr^  1,  2. 

TRUST  AND  TRUSTEE. 
See  PBomsaoBT  Kotb^  6. 

TURNPIKE  ROADa 

1.  A  person  riding  through  a  gate 
of  the  Columbia  turnpike  and  not  pay- 
ing toll  is  not  liable  to  the  penalty  of 
the  ninth  section,  unless  it  be  accom- 
panied with  force  and  violence.  /V0- 
tiderU  and  JHrtdorg  0/  the  Oohunbian 
*W7^pa»  ▼.  WooduforSht  97 


USB  AND  OCCUPATION. 
See  FBAxmoBf  70. 


USURY. 
8e«  PBomaaoBT,  Noi^  2 ;  Aonov,  1. 


YAOATINa  RULES. 
See  FRAcrnoB,  49,  63,  66. 


YAN  SLYCK  PATENT. 

1.  The  line  run  by  old  Isaao  Yfo* 
man,  is  the  true  line  of  the  Yan  Slydc 
patei  t  Original  locations  of  patents 
are  of  great  weight  in  settling  boun* 
dariea.     Van  Siyek  v.  Veddtr,      210 


VARIANCE. 
SeoBBBOB^2. 

YENIRB. 
SeeEBB0B,2. 

YENIRB  TAIC  QUAIL 
See  PBAonoi^  64. 

YENUB. 
See  Libel,  2 ;  Pbaotiob,  4,  9, 70^  71 ; 

PBOMiaSOBT  NOTB,  6. 

YERDICT. 
See  Pbaotigi^  44. 

YOID  POLICY. 
See  lHBUBAXO%  S. 

W 

WAGES  AND   PROYISIONa 
See  Ibbuxakoi^  16^  16. 

WAIYBB. 
See  Bbbob,  2;  PRionoi^  80. 

WARRANT. 
See  JusncB  or  ihb  Pbaoi^  1^2. 


WARRANT  OP  ATTORNEY. 


See  Pabtmbbsahd 

FsionoB^  64. 
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WABRAiTTT. 

|«  In  an  action  on  the  case  for 
■oiling  one  article  for  another,  there 
must  be  either  a  warranty  or  fraud ; 
a  sound  price  does  not  imply  a  war- 
ranty of  soundness.  The  description 
in  a  bill  of  parcels  is  no  warranty. 
Seixasr.  Woods,  48 

2.  The  words  ''gr^t,  bargain,  sell, 
alien,  and  confirm,"  in  a  conveyance 
in  fee,  do  not  imply  a  covenant  It 
is  implied  only  by  the  word  **  dedi," 
or  "  give."  Frost  and  others  v.  Bay- 
mondf  188 

3.  On  a  written  warranty  that  a 
negro  is  sound,  parol  proof  is  admis- 
sible to  show  that  at  the  time  of  sale, 
the  vendor  informed  the  vendee  of  a 
defect  A  warranty  does  not  extend 
to  defects  which  are  visible.  Schuy- 
ier  V.  Buss,  202 

Bee  lHSURAK0i,'6,  8, 13;  Pbactxcie^ 
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WEIGHT, 
Bee  IvsuBANOB,  3. 

WIFE. 
See  Eebob,  3. 

WILL. 
8m  Ditoi^  1 ;  BrxDnoi,  4^  5. 


WITHDBAWIKa  A  JUBOR. 
See  PBAonoi^  26,  63. 

WITNESS. 

1.  A  master  of  a  ship  who  has 
drawn  a  bill  on  his  owner  for  the 
amount  of  money  advanced  to  him  to 
pay  exporting  duties  on  a  cargo  de- 
livered to  hi  owner,  and  to  enable 
him  to  return  home  with  his  vessel, 
is  a  competent  witness,  without  a  re- 
lease, in  an  action  by  the  person  lend* 
ing  the  money  against  the  owner, 
though  the  biU  be  unaccepted,  as  he 
is  equaUy  liable  to  both  paoties.  MU' 
ward  V.  Eattettf  77 

2.  If  a  witness  refer  to  papers  in 
his  depositions,  they  may  be  produced 
on  a  trial  to  reffesh  his  memory. 
Steinbach  v.  Columbian  Inturamcs 
OoT/^pany,  29 

See  PBAcncSi  10,  12, 13, 16,  3S,  88, 

89. 

WEIT. 
See  RBTUBir  or  Wbxt,  1 ;  Sbbo1|  1 

WOBDa 


SeeSiiANDBB;  CoarsTRUOnov 

WOBDI. 
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